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A 

DIGEST 

OF THE 

LAWS OF ENGLAND. 


LIBERTIES. 

(A) Cfjc tfeficral ispecicief of tftem. p. 1. 

(B) ^i)to granted, p. L 

(C) ipoto lost. 

(C 1.) By nonuser. — When it shall be. a forfeiture. 

p. 2. 

(C 2.) When not. p. 2. 

(A) cf)c scbcral species of ttjem. 

HOW liberties may be claimed, vide Franchises, (A 1, 2.) 

All liberties and franchises are derived from the king, vide Prerogative, 
(D so, &c.) ' 

As to the counties palatine, cinque ports, and corporations, videFran- 
chises, (D 1, See, — El, See. — F 1, &c.) 

As to liberty to have, conusance, or to hold pleas, vide Coui’t^, 
(P 1, &c.) 

To have courts, vide County, (Cl, See.) — Courts. — Hundred (B). 
— Leet. 

As to liberty to make justices, or officers, vide Justices. — Justices of 
Peace. — Officer. — Prerogative, (D 29. 37.) 

As to the liberty of a chase, forest, park, warren, &c. vide Chase. 

(B) 5>oto gcanteD. 

If the king gi'ants a liberty to another, he may ma^e the grant by 
words expressly denoting what liberty is intended. 

Or, the king may grant by general words, which relate and have 
reference to some specialty ; as, if the king grants to a tdWn, that they 
ahall have justices, who shall have such authority and power as any other 
justices in the county have, it will be good ; for the specialty, to which 
the general words refer, is well known. 20 H. 7. 6 b. 7 a. 

VoL. V. B 
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« LIBERTIES. 

If the king incorporate a town, ^nd grant that it shall have such liber- 
ties as London^ it will be good ; for it sij^ciently appears what liberties 
L^don has. Per two J. 20 H. 7. 6 b. 7 b. 

(C) ipoto lost. 

(C 1.) By non user. — When it shall be a forfeiture. 

How they may be destroyed by coming back to the king, vide Fiw- 
chises, (G 1, &c.) 

When forfeited by breach of a condition ih law annexed, vide Con- 
dition (S 1,2.) — Franchises, (G 3.) 

Liberties in w hich the subject has an interest for common justice, or 
the common pi ohij may be forfeited by nonuser : as (a), a liberty of 
courts may be lost by nonuser. 

So, a liberty of a fair, or market. Manw. 81. 

So, a forleilure of any franchise or liberty is a forfeiture of every other 
incident or subordinate claim by the same grant. Pal. 82. 

As, if a man lose a market, or fair, he shall lose also the court of 
piepowders. Ibid. 

But where the franchises in the same grant are several, the forfeiture 
of one does not lose the other. Ibid. 

(C 2.) When not. 

But a liberty for the sole profit or pleasure of the owner, shall not be 
lost or forfeited by nonuser : as, if a man can shew a title to a park, 
warren, &c. by grant or prescription, he shall not lose it by nonuser. 
Manw. 81. 


LICENCE. 

•Vide Alienation, (A 1,2.) — Capacity, (B3.) — Chase, (H 3.) — 
Fjne, (E 8.) — Justices of Peace, (B 26. 100.) — Pleader, (D Ip &c). 
— Trespass (D). 


[LIEN 


(a) All franchises may be lost by nonuser or neglect ; and the strongest case of non- 
user or neglect is, where the parties are called upon, in a court of justice, to state their 
right, and they nc^glect or refuse to^o it. 2 T. R. 567. 

{b) 1. Ill generr,/ — a lien is a right to possess or to retain. 2 Rose, ,355. 

2. Personally. — Gtneral rules. No lien can exist unless by contract, where the 
amount of the demand can only be ascertained through the intervention of a jury. 
15 East, 547. 

3. Where evidence of usage is given to shew the existence of a general lien, it must 
be left to the jury as evidence of mere usage of trade, not of general custom or common 
law. 2 Smith, 634. 6 East, 519. 
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4. One who iuillke carrierg and innkeepers'* is not obliged to receive a customer’s 
property, , may impose what conditio™ he pleases on the receipt of it ; therefore he 

gtijpujata for a lien, for his general balance, on any property sent to him in the 
course his business. 6 T, R. 14. 

5. The question whether a tradesman has a lien on ^oods in his hands for the general 
balanjQe, * 01 ' only for so much as relates to the particular goods, is decided on the same 
;gi*oiiiids»'atlaw and in equity. To extend it, the party must shew an agreement or some* 
^n)ing-from whic^ to infer an agreement. 2 Mer- 404. 

^nker has a lien for his balance upon all securities in his hand ; a rule which 
holds where, having several bills, he discounts so many as will cover the balance. 
5 T. R, 488. 

7. So for his general balance on all money securities paid in on the running account. 
15£atft, 428. 

8. Bankers having securities deposited as a pledge for ],ooo/., though the depositor, at 

his death is indebted in a larger sum, have no lien further than the 1,000/. 3 B. C. 

C.'21. 

9. Where an author agrees with a bookseller to publish his work, and to allow him 
interest for the money he shall advance, and also a share of the profits, the hook&clkr 
has a lien on the copyright, for his disbursements, comme senihle. 3 Anst. 88. 

10. Strong evidence is requisite to establish as a usage of trade a lien for a general 
balapce on behalf carriers. 3 Smith, 221. 7 East, 224. 

11. Where by the custom of trade, the consignor pays for the carriage, the con- 
signee’s right is paramount to the claim of the carrier to retain for the general balance 
due from the consignor. 2 N. R. 64. 

12. A clause at the end of a chorlcr^parly of affreightment, that, the parties mutu- 
ally bindthemselve8,espccially theship owners, the ship, her tackle and appurtenances, and 
the freighter, the goods to be put on board, in the penal sum of 3,000/. to be forfeited and 
paid by the party delinquent to the party observant, to the performance of the matters 
therein contained docs not give the party observant a lien upon the property. 
3 M. & S. 205. 

13. A. consig?is a cargo to B. with a direction to pay to C. out of the proceeds a sum 
of money, and writes C. to that effect, C. has no lien on the proceeds. 2 Rose, 355. 

14. There can be no lien for demurrage unless by contract. 1 5 East, 547. 

15. The distrainer has no lien upon goods taken in distress for rent and replevied, 
but is left to his remedy on the replevin bond. 1 B. C.C. 427. 

16. A dyer has no lien on goods delivered to him in the course of trade, but for the 
price of the dying. 4 Burr. 2214. 1 Blk. 651. 

17. There are liens w-hich exist only in equiii/, and of which equity alone can lake 
cognizance.; but the lien forfreight is not one of them. 2 Mer. 403. 

18. An order to pay money out of a particular fund, gives the party a specific lien 
thereon. 3 B. C. C. 64. 

19. A bond given for a general purpose of raising mone}^ and deposited by the 
obligee with another as a security, shall !)C liable to the obligee’s debt ; not so if'givcn 
for a special purpose. I B. C. C. 434. 

20. Bond by infant for a just debt; his mother and infant sister being entitled on 
death of A. without issue to 4,000/. stock for the motlier for life, after to her children, 
according to appointment, if no children, to the mother, after death of the son, cove- 
nanted to pay that debt, when either should become entitled to that stock. Upon mar- 
riage of the daughter, the mother made an appointment ofthesto^ in her favour; but 
next day the husband having notice of, and approving the covenants to pay the son’s 
debt, and reciting liis and his wife’s intention to secure it “ as after-mentioned,” re- 
leased all their right to that stock to the mother, and covenanted, that when the wife 
should be 21, all their interest should be vested in her ; and a trust was declared, that 
if the obligee should have a right to recover that debt, it should be paid out of that 
stock. At’tcrwards a hill being filed to set aside the settlement as an appointment by 
the mother for her own benefit without consideration, the parties were by agreement 
mutually released from the covenants in it ; and the husband covenanted, that if the 
obligee should have a right in life of the mother, to recover the debt, it should be paid 
out of that stock. The mother died intestate before A. Determined, that a fair as- 
signee of the debt had no specific lien on the fund ; which could be liable only by being 
brought back into the mother’s assets, as taken out in fraud of her creditors ; for which 
it must be* said, either that there was no pretence for the compromise, or that no pre- 
tence for its providing for the debt only, if suable in the mother’s life ; but the mar- 
riage brokugf in the settlement was sufficient ground for the compromise, and the bill did 
not go on the other ground; therefore the common decree for account ofassets, debts, 
and funeral expences, without reference to that fund, was made against the husband and 
wife as administrators. The debt of the son was a sufficient consideration for the cove- 
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4 LIEN. 

nants ; ahd if the mother had survived A, would have been a specific Ikn. 

i Ves. juti. 314. 

^1. The earche laws only give a Hen on those goods that are Jiable to the duties, and 
the materials and utensils for making the same; an excise warrant, therefore, to seize 
the party^a goods generally, is bad. 6 T. R.436. 

22. freight is a lien ou the cargo. Dough 104. No lien, however, for freight, cAn 
exist unless freight has been earned ; and freight has not b^n earned until the goods 
have been regularly brought to the place of destination, pursuant to the contract of 
afiVeightment (for performance of suen contract waived by the freighter). If the miscon- 
duct of the freighter, or a stranger, prevents the freight from becoming due, the ship 
owner’s remedy is by action for damages. 5 M. & S. 205. 

23. The lien of the captain for freight continues upon goods impounded in the West 
India Docks, though he nas not given the company notice to retain for his claim. 1 M. 
A S. 157. 

24. Where goods, the property of the consignee, are to be delivered on payment of 
freight, he may recover them from a stranger wrongfully in possession, without tender- 
ing the freight either to him or the master. 3 East, 585. 

25. The freighter covenanted to load a complete cargo, paying different rates of 
freight for the different species of goods, at per cwt., and that in case of not fully 
lading, he would pay for so much in addition as the vessel would have carried. Held 
that the owner had no lien on the goods laden for the freight of unoccupied space. 
15 East, 547. 

26. A. consigns goods to B. abroad, and orders a cargo in return, for which he sends 
his own ship. The return cargo is delivered to A.’s captain, B., stating it to be on A.*s 
account, as A.*s own goods, and to be delivered to A. The return cargo, consisting of 
more goods than the proceeds of those consigned to B., B. draws bills on A. for the 
difference, which he sends to his agent, with a hill of lading drawn in blank, and desiring 
the agent, in case of A.’s refusal to ac<*ept the hills, to indorse the bill of lading to C» 

, A. refuses to accept the bills, and the bill of lading is accordingly indorsed to C. The 
ship arrives, and C. demands the cargo as indorsee of the hill of lading ; thecaptain how- 
ever refuses, and delivers them to A., who deposits them with D. as his warenouseman. 
D. then receives notice from B. to hold the goods for B. as his property, in consequence 
of which D. refuses to deliver them to A. In trover by A. against D., held that A., having 
rested his claim on the supposition that the property had vested in him, could not, if he 
failed in that defence, set up his lien on the goods for freight. 1 Mars. 323. 5 Taunt. 759. 

27. A. the owner of a ship, charters her to B. for a voyage from London to the Cape 
of Good Hope, out and home for 2,200/. freight, to be paid one-fourth by bills at two 
months, one-fourth by bills at four months, from the day of her clearing from London ; 
one- fourth by bills within ten days after her discharge at the Cape ; and one-foUrth by bilk 
at three months from her return to London. A. hinds the vessel and freight, and B. the 
goods for due performance. The ship arrives at the Cape, discharges her cargo, and takes 
in a return cargo, consisting partly of goods of different persons on freight, and partly of 
seventy pipes of wine, consigned to B., of which eighteen pijies are shipped on the 3d May, 
fourteen on the 5th, and thirty-eight on the 8th. B, commits an act of bankruptcy on 
the 5th of May. The bills for the two first instalments are dishonoured ; the third instal- 
ment is paid, but no satisfaction for the last, llift ship arrives in London, and A. claims 
a lien on the wine for the hire of her. Held, that the ship being chartered for the voyt^, 
B. was owner, /?ro hac vice, and therefore that A. had no lien on his goods. Quaere, 
whether the agreement for the hire of the ship was such as would have destroyed A.'s 
right to a lien ? Qusere, also, whether A. could have claimed a lien on those goods 
which were shipped on the dky of, but after, the act of bankruptcy ? 2 Mars. 339. 

7 Taunt. 14. 

28. Though the finder of property last may be entitled to a compensation from the 
owner for his care of it, yet he has no lien for such compensation. 2 H. Bl. 254. 

29. There is no lien on a dog lost for the expence of his keeping. 2 Blk. 1117. 

30. But a man has a lien for salvage upon the thing saved. Ld. Rd. 393. 

51. It seems that a clerk bf assize has not a lien on the records in his custody for his 
fees. Leach, 239. 

32. And if he refuse to deliver a record on the ground of non-payment of fees for 
drawing, engrossing, &c. K. B. will grant a rule nisi for attaching hini. Ibid. 

33. Bill, following life insurances, effected by the plaintiff’s eJerk'^ith the plaintiff^s 
money, procured by embezzlement, and transferred to the defendant^ for valuable con- 
sideration, but with notice. Demurrer allowed ; the transaction amounting to felony 
hy the statute 39 Geo. 3. c. 85. and therefore not raising a civil contract. Secondly, the 
policies not being the plaintiff’s property. 17 Ves. jiin. 329. 

34. A rcspon&ntia bond, reciting that the money was lent upon the goods laden and 
to he laden, which is conditioned to be void in case of repayment after the ship*^ return, 

or 
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mi in (Blieof k>i% thoukl pfiy n propo]|ionable average oii all the goods carried out and 
acmircMi during the voyage which Mould be saved, confers no lien on the goods . 
4^t, 919. 

55. The vendor has no lien on the property after a constructive delivery, l Taunt. 455, 

56. Priorif^p as betwcien a person who has an equitable lien and a third person who 
purchases the thing for a valuable consideration and without notice, the title of the 
vendee shall be preferred. 2 T, II. 485. 

57. A tradesman, a printer for example, eng^ed to supply one entire work, has a lien 
for the price, or the balance due, upon every individual parcel of it ; so that after deli- 
veHag a part, he may retain the residue for such price or balance. 5 M. & S. 167. 

38. Whether a work be entire or not depends upon the original contract and under- 
atanding of the parties. If the understanding is that it shall be considered entire, the 
delivering parts of it from time to time, and charging separately from each parcel, will 
not change its original natpre. 3 M. & S. 167. 

39. Assignment, —A lien Js a personal right, and cannot be assigned to another. 
5 T.R. 606. 

40. Continuation, — The assignee of a policy on goods by indorsement of the bill of 
lading, takes it, subject to the same lien as existed against the assignor. 2 East, 523. 

41. Determination, — A lien upon property in specie is not continued on the pro- 
ceeds thereof, when sold, where the sale was unauthorized, lo East, 378. 

42. An offer by the debtor of, “I am not aware of the exact balance, but if any 
be due 1 am ready to pay it, on receiving back the security j” will not defeat an ac- 
tion brought by the holder of the security, entitled to sue in respect of his lien, 
thereon. 15 East, 428. 

43. A lien exists during such time only as the party has possession, either by him- 
self or his agent, of the property ; if he parts with the possession after the lien has at- 
tached, the lien is gone, l East, 14. 

44. A consignee, parting with the goods consigned, parts with his lien on them. 
Dick. 269. 

45. Factor’s lien, both for his expenditure on the goods in his possession, and his 

general balance, lost by a special contract for a particular mode pf payment. So in 
various trades. 16 Ves. 280. * 

46. A party having a lien on a policy does not lose his lien thereon, or on the pro- 
ceeds when recovered, by depositing it with a broker, 2 East, 523. 

47. Miscellaneous. The court will not interfere to settle the relative rights of two 

eo-defendants to muuiments on which the plaintiff has a lien, so as to secure him in 
delivering them over. 7 Taunt. 391. 1 Moore, 99. 

48. Reed property — Vendor and purcluuer, A purchaser of a settled estate (with- 
out notice of a rent-charge granted by tenant for life) transfers stock to the trustee 
under the settlement, in payment: the tenant for life grants an annuity to one who 
had no notice of the transaction ; tlie purchaser of the estate is evicted by the grantee 
of the rent-charge ; he has no lien on the stock transferred, l B. C. C. 501.' 

49. A. purchases an estate of B. without notice of a rent-charge ; the vendor cove- 
nanting that there are no incumbrances, the purchase money is laid out in the funds ; 
Slim B afterwards sells the dividends for hii life, secured by letters of attorney to C. 
who has notice; A. is evicted by the grantee of the rent charge. He has no lien on the 
funds purchased against C. 2 B. C. C. 289. 

50. Lien of vendee having paid prematurely, analogous to that of vendor. 
15 Ves. 545. 

51. If the vendor of an estate take the purchaser’s bgnd as a sectu*ity for the pur- 
chase-money, and the purchaser become insolvent, the vendor hath no lien on the 
estate for the consideration-money, but must abide by his security. Dick. 485. 

52. A purchaser not having paid the money, laid down arguendo, but not deter- 
mined, that the vendor has a lien upon the land. 1 B. C. C. 420. 

53. Under the usual condition at an auction^ that if the vendee should fail to com- 
plete his purchase the vendor should be at liberty to resell ; and the vendee pay the 
expences and make good the deficiency, &c. 6 Ves, 94, 

54. Vendor’s equiteble lien upon the estate for the purchase money lost by 
taking a special security by way or a pledge of stock. Whether every security would 
hkve that efifect. Quaere. 6 Ves. 752. 

55. Whether the vendor’s lien could prevail against an equitable mortgoge by deposit 
of deeds. Quaere. 6 Ves. 752. 

56. Vendor’s lien upon a sale of real estate, 12 Ves. 383. 

57. Vendor’s lien for purchase money unpaid against the vendee, volunteers and piir>* 
ehaees^th notice, or having equitable interests only, claiming under him ; unless clearly 
rehnquisiied ; of which anotner security taken, and relied on, may be evi^nce ; ac^ord- 
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ding to the circumstances, the nature of the s^urity, &c.: the proof being upon the 
purchaser; and failing in part, upon the circunwtances, another security being relied 
on may prevail as to the residue. As to marshalling the assets of the vendee by throw- 
ing the lien upon the estate. Quaere. 15 Ves. 329. 

58. Vendors lien probably derived from the civil law as to goods ; which goes fur- 
ther than the law of England; by which the lien, giving the right to stop in transitu u 
gone; where possession, actual or constructive, has been taken, the lien by theeivil 
law prevailing even against actual possession. 15 Ves. 544, 

59. Vendor’s lien for the purchase money: lien upon goods in different trades for 
work upon them, for the general balance; and as to the effect of taking security. 
16 Ves. 278. 

60. After judgment against the purchaser of a leasehold house and furniture; lien 

of the vendor upon the house and furniture, and proof under a commission of bank- 
ruptcy against the purchaser for the deficiency. 19 Ves. 235. 1 Rose, 306*. 

61. Quaere whether the vendor of an estate who takes the bond of the vendee for the 
purchase money, has a lien on the lands for the purchase money remaining unpaid. 

1 Cox. 91. 

62. Quaere whether the vendor of an estate, who takes the bond of the vendee for the 
purchase money, has a lien on the lands for the purchase money remaining unpaid. 

2 Cox, 90. 

63. Purchase money unpaid, is prima facia, a lien on the lands sold; and if a secu- 
rity is taken for that money, it lies on the vendee to show that the vendor agreed to rest 
on that security and to discharge the lands. Sch. & Lef. 132. 

64. A note passed by a vendee to a trustee for part of the purchase money, out of tlie 
amount of wliich incumbrances then not ascertained were to be satisfied, and the 
balance only paid to the vendor, is not such a security as will discharge the lieu on th-e 
lands. 1 Sch. & Lef. 132. 

65. Vendor’s lien on the estate for the purchase money not discharged by taking bills 
of exchage; which are to be considered, not as a security, but a mode of payment, 
2 Ves. & Beam, 506, 

66. As to the eflect of a security of a third person upon the vendor’s lien on tlxj 
estate for the purchase money, Quaere. 2 Ves. & Beam. 509. 

67. Vendor has a lien on estate sold, for his purchase money, though he has received 
bills from the vendee in payment of the same, and though the vendee becomes bank- 
rupt. 1 Mad. 346. 

68. On a contract for sale of an estate, where, by the terms of the contract, the pur- 
chaser is to he let into immediate possession, and a question afterwards arises as to a 
part to which no title cail he made, the vendor cannot turn the purchaser out of posses- 
sion, and retain to himself the benefit of the contract, 3 Mer. 144. 

69. Lien by vendor on property of which thevendee never took possession. iRose, 306. 

70. Vendor held not to have waived his lien on the estate sold by taking the promis- 
sory note of the vendee and receiving its amount by discount, a Rose, 79. 

< 7L General principle of the marshalling; that a part}^ having two funds, his choice 
shall not have the effect of disappointing another who has one only; but the latter shall 
stand in the place of the former. Upon that principle the benefit of the vendor’s lien 
on*the estate for the purchase money extended to third persons. 9 Ves. 209. 

72. Distinction between a judgment, as attaching upon the land, and a special agree- 
ment for a security upon the land. 15 Ves. .’>54, 

73. Specialty creditors have no lien on the estate, and therefore the alienee of a de- 
visee shall hold the land discharged. 2 Anst. 506. 

74. A covenant to apply h certain portion of rents and profits to a particular use, 
gives a specific lien upon the estate. 3 B. C. C. 421. 

75. Covenant to set apart and pay annual profits of land, is in equity a lien on the 
land against the covenantor and claimants under him with notice. 1 Ves. 477. 

76. A party entitled as equitable tenant in tail under a settlement in which is a cove- 
nant to convey lands tb the uses of such settlement ; afterwards and upon his own 
marriage covenants also to convey lands of less value ; though he obtains a decree for 
the execution of the first mentioned covenant, the second covenant is no lien in equity 
uponthe lan^s so decreed to he conveyed. Cooper, 301. 

77. On bill of interpleader by the owner of an estate against the grantee of a rent 
charge out of it, assigned to secure an annuity and the annuitant, the annuity being 
void, the arrears of the rent charge in court were paid to the original grantee; and the 
annuitant was held not entitled to have the consicleration repaid out of that fund, there 
being only a general debt at law and no lien. 2 Ves. 138. 

78. A fine paid for the renewal of a lease, by one of two tenants jointly holding 
fics lands ; a {jep on the other moiety, though under settlement. Ball & Beatty, 199. 

1^, Lien 
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79. Lien upon a Weit India estat^or supplies furnished by tenant for life, tenant in 
common, &c. 14 Ves. 444. U 

SO. Lien after possession determined; as after the death of tenant for life of a West 
India estate, for supplies provided by him. 14 Ves. 442. 


LIFE. 

for Vide Copyhold, (CIO. — Devise, (NY.) — Estates,. 
(E 1, &c.) — Officer, (B 9.) — Waste, (F 2.) 


LIGEANCE. 

Vide Allegiance. 


LIMITATION. 

SLimitation of actionn. Vide Action upon the Case upon Assumpsit, 
(D — H 6, 7.) — Chancery, (1 1.) — ( 4 * W. 17.) — Pre- 
rogative, (D 86.) — Temps, (G 1, &c.) 

croton^ Vide Parliament, (H 18, 19.) 

e 0 tate 0 anh U 0 e 0 > Vide Condition (T) — Chancery, (4? W. 

19, &c.) — Uses, (K 1, &c.) 


LIS PENDENS. 

Vide Abatement, (H 41, &c.) — Chancery, (I 1. — 4 C 3, 4.) — 
Maintenance, (A 5.) 


LIVERY-MAN. 

Vide Franchises, (F 26.) 


LIVERY OF SEISIN. 

Vide Feoffment, (B 1, &c.) 
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LONBOIiJ- 

(A) 3ftj6( antfqiuftg aoU ejrtent, p. 9. 

CB) <2Bj:i;ent of ifo lunoDtctton. p. 9. 

(C) ^agor* p- 11- 

(D) ^iDermen. p. 11. 

(E) BecorOer. p. 12. 

(F) Common Council, p. 12. 

(G) febedflfef. p.l2. 

(H) iLonDon 10 a countp, anO a corporation bg prc- 

ocription. p. 12 . 

(I) Chamberlain, p. 12. 

(K) £DfRce0 granteb. 

(K 1.) Office. of package, p. 13. 

2.) Portage, p. IS. 

(K 3.) Garbling, p. IS. 

(K 4.) Gauger, p. 13. 

(K 5.) Wiiie-drawer. p. 14. 

(K 6.) Justices of peace, coroner, &c. p. 14. 

(K 7.) Office of the great beam, weights, and tro- 
nage. p. 14.- 

(K 8.) Custody of the gates, &c. p. 14. 

(L) Cjremptiono granteb, 

(L 1.) To be free of toll. See. p. 15. 

( L 2.) Excused from juries, &c. p. 15. 

(L 3.) And from suits out of the city. p. 15. 

(L 4.) Excused from offices, p. 15. 

(M> azpe pribilegeo anb cuotomo of Honbon are con^ 
ftrmeb bp parliament. j>. 16. 

(Nj Cuotomo of Honbon. 

(N 1.) In actions and suits, p. 16. 

(N 2.) In regard to apprentices, p. 17* 

(N 3.) As to disposition of their lands, &c.— -By bargain 
and sale, p. 18. 

(N 4.J By devise, p. 19. 

(N 5.) Erection of edifices, p. 19. 

(N In regard to trade, p. 19. 

(N 7.) A wife may be a sole merchant, p. 20. 

(^N 8.) A foreigner cannot buy or sell, within the 
city, to a foreigner, p. 20. 

(A) 3iW 
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Extent of its jurisdiction. 

(A) 3fti8 aAtlQUitj) ann ertent. 

Tacitus says of London, quod tempore Neronis fait copia negotia-’ 
tommy Sf commeatu maxima celehre. 4 Inst. 247. 

The city of London being destroyed by the Danes, an, 839, was re- 
stored and encompassed with walls by king Alfred, an, 886, which 
having been often repaired were rebuilt an, 1477, from the Tower to 
Aldgate, and so to Bishopsgate, and so to Cripplegate, then Aldersgate, 
Newgate, Ludgate, and to Fleet-ditch, and so to the Thames, 643 
perches, viz. above two miles in circuit. 1 Stow, 9. 11, 12. 

The antient wall passed through the tower, for which reason all within 
the tower that lies upon the west part of the wall is within the city of 
London, and all upon the east part lies in the county of Middlesex. 

3 Inst. 136. 

Before the time of H. S. the city was divided into 24 wards, where- 
of Portsoken lies exU'a murum^ Bishopsgate, Cripplegate, Aldersgate, 
and Farringdon, in part extras in part intra murum, 1 Stow, 347. 

By parliament, 17 R. 2. Farringdon extra was severed fi’om Far- 
ringdon intray and made a distinct ward. 1 Stow, 347. 

By charter 1 Ed. 3. made and approved in parliament, the king 
granted to the citizens and their successors the vill of Southwark 
ettni pertinentiisy solvendo the usual farm. 2 Stow, 3. Vide Priv. 
Lond. 14. 

By patent 4 Ed. 6. the king granted to them his manor and borough 
of Southwark cum pertinentiis in com, Surrey, the messuages and lands 
near the borough of Southwark purchased by H. 8. of Ch. duke of 
Suffolk, except Southwark place and park, the prisons of the King's 
Bench and Marshalsea ; et quod inhabitantes de Southwark sint sub gU’^ 
hernationcy &c. of the city as citizens and inhabitants of London. 
2 Stow, 4. 6. Vide Priv. Lond. 20. 

After that grant, by an order of the court of mayor and aldermen, 
confirmed by the court of common council, the last day of July, 

4 Ed. 6. Southwark was constituted the twenty-sixth wai^i by the 
name of Bridge Ward without. 2 Stow, 6. 

By agreement with the earl of Cornwall confirmed by charter 26 
Feb. 31 H. 3. Queenhithe, with all liberties, is granted to the mayor 
and commonalty of London, and their successors, rendering 501. per 
annum. Vide 1 Stow, 699. & Priv. Lond. 9. 

By charter 18th October, 14 Car. the king grants to the mayor, com- 
monalty, and citizens of London, the Moorfields outer and inner, and 
West Smithfield. Vide Priv. Lond. 27. 

(B) OErtent Of ittf JudiSDictiont 

Portsoken ward (which extends from Aldgate to the bars near 
Whitechapel, and from the house of lord Bourchier near Bishops- 
gate to that place in the Thames, to which an horseman, riding into 
it at low- water, can throw his spear) imports the franchise ad pm'tam„ 
1 Stow, 348. 

Tiiis ward was granted temp. Edgar to thirteen knights to have the 
land, with liberty of a guild in perpettmm^ and was by them granted to 

the 
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the canons of the Holy Trinity, temp. 1. an. 1115, within the walla 
of the city. 1 Stow, 848. 

The prior of that house waS from thence admitted as an alderman of 
the city to have the government of that ward and soke; and since the 
dissolution, the alderman is elected, as other aldermen, by the citizens. 

1 Stow, 349. 

And therefore, tlie east part of the Tower, St. Catherine's, East 
Smithfield, (Qu. as to St. Catherine's, East Smithfield, and part of 
Tower-hill,) Tower-hill, the Minories, storehouses, and St. Botolph’s 
parish, which lie in that ward, are within the liberty of the city towards 
the east. Vide i Stow, 349, &c. 

So, in Bishopsgate ward, from the gate to the bars juxta St. Mary 
Spittle and half Houndsditch, in this ward, is part of the suburbs, and 
within the liberty of the city. Vide 1 Stow, 421. 

In Cripplegate ward. Fore-street from the north of St. Giles’s church 
through Moor-lane to Postern lane end near Moorgate, with all houses, 
gardens, and alleys to Moorfields near Finsbury court, the alleys and 
buildings about Moor-lane, part of Grub-street, Whitecross-street, to 
the end of Beech- lane, Redcross-street up to the posts in Golden-lane, 
and part of Barbican are extra miirum. Vide 1 Stow, 582. 

In Aldersgate ward, extra mm nm are Aldersgate-street as far as 
Barbican and Long-lane, and Goswell-street, to the bars. Vide 
j Stow, 60 i. 

Farringdon ward extra^ Newgate and Ludgate extends towards the 
west to the bars in St. John-street, the bars in Holborn, and Temple 
Bar. Vide 1 Stow, 711. 

By charter 4 Ed. 6. the mayor, commonalty, and citizens of London, 
shall have like jurisdiction, &c. in Southwark, &c. as in London. Vide 

2 Stow, 4. 6. and Priv. Lond. 22. Vide ante (A). 

By charter 20 September 6 Jac. the jurisdiction of the mayor, com- 
monalty, and citizens of London, shall extend through the several cir- 
cuits, &c. oF Duke’s- place, great St. Bartholernew, and little St. Bartho- 
lomew, Blackfriars, Whitefriars, and Cold Harbour. Vide Priv. 
Lond. 24. 

So, by grants from ancient kings the mayor, commonalty, and citizens 
of London have the property of the Thames, tarn soli quam aquoc, 
(Vide 1 Stow, 35.) 

By charter 8 R. 1. and 1 John, ail wears, &c. in the Thames and 
Medway shall be amoved. Vide 1 Stow, 36. and Priv. Lond. 5, 6. 

And thereupon the mayor and commonalty of London, time out of 
mind, haVe had the conservation and regulation of the Thames, and 
the lands thereby overflowed, from Staines bridge in the county of 
Middlesex, to the waters of Yendall and Medway, and the punishment 
of unlawful engines, &c. And this confirmed by charter 3 Jac. &c. 

1 Stow, 34. 4 Inst. 250. 1 Sid. 148. 

[St. 14 G. 3. c. 91. and 17 G- 3. c. 18. grant powers to the lord 
mayor, &c. to improve the navigation of the Thames westward, and to 
purchase tolls, and to lay a toll.] 

Vide Courts, (O 1, &c.) 


(C) ^agor. 
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^C) ^gor* 

By charters 16 John and 11 H. 3. the barons of London may yearly 
choose a mayor fit for the governmeitt of the city, so as he be presented 
to us, or, if absent, to our justices, and sworn to be faithful to us. Vide 
2 Stow, 186. &c. 450. &c. and Priv. Lond. 6, 7. 

By charter 37 H 3. to the king, or, if absent, to the barons of the 
exchequer at Westminster. And by charter 26 Ed. 1. if the king and 
barons be absent, to the governor of the Tower. Vide 2 Stow, 186, 
8cc. 450. &c. and Priv. Lond. 9. 11. 

Before and since the Conquest, to the time of R. 1. London was 
governed by a port-reeve, and 1 R. 1. by two bailiffs, and afterwards 
by a mayor appointed by the king, but 10 John the king granted 
quod cligant a mayor dc scipsis annually. 2 Inst. 253. Vide 2 Stow, 
450. 

By charter 1 Ed. 3. the mayor of London shall be named in every 
commission for gaol-delivery of Newgate : and shall do the office of 
cscheator within the liberties of the city, so as he take oath to exer- 
cise the office, and to answer to the king as he ought. Vide Priv. 
Lond. 12, 13. 

By charter 2 Ed. 4. the mayor, recorder, and aldermen that have 
been mayors, shall be conservators of the peace within the city ; and 
they or four of them, quorum the mayor to be one, shall be justices of 
oyer and terminer there. Vide Priv. Lond. 16. 

By charter 14 Car. they, or the aldermen, not mayors, shall be jus- 
tices, and four of them, quoinim the mayor or recorder to be one, may 
hold a sessions. Vide Priv. Lond. 26. Vide post, (K 6.) 

[The jurisdiction by 1 J. 1. c. 22. concerning leather cutters, is not 
in the mayor personally, but as the head of the court of sessions. 
1 B. M. 385.] {c) 

[The lord mayor’s watermen are not, as such, privileged from being 
impressed ; but though not exempted, it would be an abuse of the right, 
to press them, if they w'ere in the act of rowing the lord mayor in his 
barge. Cowp. 512. 518.] 

(D) aiDermen. 

The aldermen of London were annually chosen, till by charter 
28 Ed. 3. it was granted, that they should not be removed without 
cause ; and by the st. 17 R. 2. 11. it was enacted, that they should 
not be (vide the st. 1 1 Geo. 18. as to their election) chosen annually, but 
remain till removed for cause. 4 Inst. 253. 

But the king by charter may exempt the officers of the mint, that 
they shall not be an alderman, or other officer there, and then they 
cannot be fined for refusal. R. 1 Sid. 288. 


(c) 1. A condemnatian by the majority of the triers assembled under this statute, is 
binding. 1 B. &; P. 229. 

2. The searchers are not justified in seizing leather, which in point of fact is well and 
thoroughly dried within the meaning of the act, although in their own judgment it 
may not be so. 6 T. R. 44o. 

o. Nor does the right of seizure apply against purchasers, though for re-sale, unless of 
a trade mentioned in the act, but only against the original maker. 3 East, 334, 2. N. 

R, 389, 

(E) Be- 
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(E) Eecor&ir. 

If the custom of London be denied, it shall be certified by the mayor 
and aldermen by the mouth of the recorder, and a writ goes to 
the mayor to certify, except where the city is concerned in interest. 
2 Inst. 126. 

Vide Certificate, (B). 

(F) Common Council. 

A court is held at Guildhall before the mayor, aldermen, and com- 
mon council (vide the st. 11 Geo. as to their election, &c.) whenever 
the mayor appoints. Vide Priv. Lond. 350. 

The mayor and aldermen sit by themselves, and the others, who 
represent the commons of the city, by themselves. 4 Inst. 249. 

The court of common council makes all bye-laws, which bind within 
the city and the liberties. Ibid. 

So, they annual^ choose a committee of six aldermen and twelve 
commoners for leasing the lands of the city ; four aldermen and eight 
commoners for the mangement of the lands given by Sir Thomas 
Gresham ; a governor, deputy governor, and assistants for the ma- 
nagement of the city lands at Ulster in Ireland. Vide Priv. Lond. 
S50, 351. 

So, they elect to the offices of common serjeant, town clerk, and 
common crier. Vide Priv. Lond. 352. 

No alien shall be admitted to the freedom of the city, without their 
assent. Vide Priv. Lond. 352. 

(G) 

By charter H. 1. the citizens of London shall hold Middlesex in farm 
at 300/. per annum, so as they place as sheriffi whom they w ill of them- 
selves. Vide 2 Stow, 450, &c. and Priv. Lond. 3. 

By charter 1 John, the king grants and confirms to them the sheriff- 
wick of London and Middlesex, witli all customs belonging within the 
city and without, by land and by water, paying 300/. per annum at the 
Easter and Michaelmas exchequer. Vide 2 Stow, 450, &c. and Priv. 
Lond. 5. 

But by charter 11 H. 3. vicecomites respondeant ad Scaccariurn de hiis 
ad dictum vicecomitatum pertinent, 4 Inst. 252. 

(H) iLondon i0 a county, anu a corporation bg 
prescription. 

London is a county of itself. 4 Inst. 248. 

So, London k a corporation by prescription> known by several names* 
S last. S30. Quo. W. sparsim* 

(1) ctmmberlasn. 

Tha GlMmbavlaia of London is an officer chosen annually [by the 
livery J. Vide Prir. Lond. 502. 


And 
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Offices granted. 

And this officer is a corp^ation sole by custom, who may take a re- 
cognizance, obligation, &c. for money when it belongs to an orphan, or 
to a matter under his care ; which goes in succession, and not to his 
executor or administrator. R. 4 Co. 65. Vide Guardian, (G. 1, See.) 
— Biens (C.) 

And the successor by custom may sue the obligation, or upon such a 
recognizance direct a precept, in the nature of an elegit^ to a serjeant at 
mace of his court ; who shall thereupon do execution according to the 
St. W. 2. 18. R. 4 Co. 65. 

By charter of 28 Ed. 3. the serjeants at mace in the city may bear 
them of gold or silver, or silvered, with our arms, in the city or suburbs 
in Middlesex and other places belonging to the liberties of the city. 
Vide Priv. Lond. 14. 4 Inst. 252. {d) 

(K) C>e5ccj6( granteD. 

(K 1.) Office of package. 

By charter 18 Ed. 4., confirmed by parliament 3 H. 8., the king granted, 
for a debt of 7,000/. remitted to the king by the city, to the mayor and 
commonalty and their successors, the offices of packing all clothes, skins, 
and other merchandizes within the liberties of the city, as well denizens 
as aliens, and the oversight of opening all merchandizes customable, 
brought to the port of safety by land or water. Vide Priv. Lond. 19. 

(K 2.) Portage. 

So, by the same charter, Ed. 4. granted to them the carriage and 
portage of ail wools and other merchandizes carried in London from the 
Thames to any strangers’ houses, vel retrv.y and of other merchandizes 
to be carried, being in any house for a time. Vide Priv. Lond. 19. 

(K 3.) Garbling. 

So, by the same charter, Ed. 4. granted to them the garbling of 
all spices, and other merchandizes that ought to be garbled. Vide Priv. 
Lond. 19. 


(K 4.) Gauger. 

So, by the same charter, and by charter 20 H. 7., was granted to them 
the office of gauger within the city ; and the ordering and correction of 
the same, with all fees, &c.. without account. Vide Priv. Lond. 19. 


{d) Citizens, As well in London as in other places, freemen are not therefore 
citizens unless residents. 4 T. R. 144 ; reversing judgment ofC. B.in S.C. 1. H. B. 206 . 
Id. 216. 

Kinff's w aters. Under st. 38 Geo 3 . c. 86. there is no jus accrescendi amongst the 
surviving patentees of the office of king’s waiters in the port of X^ondem. 12 East, 273 . 
Suburbs. Old-street is within the suburbs of the city of London. Cowp. 624. 


(K 5.) Wine- 
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(K 5.) Wine-dra^wer. 

So, by the charter 18 Ed. 4. the king granted to them the office of 
wine-drawers, to provide for carrying all wines brought to the port of 
of the city, and laid on land, or elsewhere to be carried. Vide Priv. 

Lond. 19* 

(K 6.) Justices of peace, coroner, &c. 

By the same charter Ed. 4. granted to them^ that they make coroner 
of the city whom they please. Vide Priv. Lend. 19. 

So, by charter 2 Ed. 4., tie mayor, recorder, and aldermen that have 
been mayors, shall be conservators of the peace of the city, as well by 
land as by water. So, by charter 6 Jac. & 14 Car. 1., they and the 
aldermen who have not been mayors, &c. Vide ante (C.) 

And they or four of them (Qu. one is mayor) shall be justices of oyer 
and terminer within the city and liberties, to determine all things be- 
longing to justices of peace. Vide Priv. Lond. 16. 

So, by charters 6 Jac. & 14 Car. they and the aldermen, not mayors, 
whereof four (of whom the mayor or recorder to be one) may hold ses- 
sions. And the slieriffs, &c. shall be attendant, &c. Vide Priv. Lond. 
24. 26. 

(K 70 Office of the great beam, weights, and tronage. 

So, by charter 22 H. 8. the king granted the office of keeper of the 
great beam and common balance or weight within the city of London, 
for weighing all merchandizes of avoirdupois, and also all weights, to 
the mayor, commonalty, and citizens of London, and their successors ; 
and they shall have tronage, viz. the weighing wax, lead, pepper, &:c. 
and like wares for ever. Vide Priv. Lond. 20. . 

And the charters 12 Ed. 2, and 1 H. 4., to the same effect, are con- 
firmed, and they seem to have had it time out of mind, &c. 

By charter of H. 3. no stranger shall buy goods till weighed at the 
king’s beahi, on pain of forfeiture. Vide Priv. Lond. 10. 

And therefore a bye-law, that a foreigner who sells goods usually sold 
by weight shall pay 135. 4c?. for every five hundred weight, if he does not 
brine: them to the city-beam to be wei$;hed, will be good. R. 1 Lev. 15. 
1 Keb. 32. 35. 39. 

So, by charter 1 H. 4. the citizens shall have the office of gathering 
the tolls and customs in Cheap, Billingsgate, and Smithfield ; and tronage, 
vir. the weighing of lead, wax, pepper, See. and like wares within the 
city for ever. Vide Priv. Lond. 15. 

By charter 3 Ed. 4. the king granted to the mayor, commonalty, and 
citizens the tronage, weighing, measuring, and laying up of all wool 
which shall be at Leadenhall, and no other place within three miles. 
Vide Priv. Lond. 18. 

(K 8.) Custody of the gates, &c. 

So, by charter 1 H, 4. . the citizens of London shall have the custody 
of Newgate, Ludgate, and all other gates and posterns in the city. 
Vide Priv. Lond, 15. 
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(L) ex- 
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Exemptions granted. 


(L) (2Bi:tmption0 granteD. 

(L 1.) To be free of toll, &c* 

By charter H. 1. all the men of London, and all their goods, shall 
be free from scot and lot, danegilt, and murder ; and from all toll, 
passage, and lestage, and all other customs through all England and the 
ports of the sea. So, by charters 11 H. 3. and 50 H. 3. Vide 
4 Inst. 252. (e) 

So, by charter H. 2. and 1 John ; and also that they shall be free 
from bridtoll, childwite, jeresgive, and scotale. Vide Priv. Lond. 4. 

So, by charter 26 Ed. 1. from jmntage, pannage, and murage 
through the kingdom, and all our dominions. Vide Priv. Lond. II. 

So, by charters H. 1., H. 2., and 1 John, none of the citizens of Lon- 
don shall wage battle. 4 Inst. 252. 

(L 2.) Excused from juries, &c. 

So, by charter 2 Ed. 4., aldermen, while they cotitinue so, and 
those that have been so and have also been mayor, shall not be jnit in 
assizes, juries or attaints, recognizances, or inquisitions out of the city. 
Vide Priv. Lond. 16. 

[A jury of citizens may waive their privilege, and consent to be sworn 
«n a trial at bar in Middlesex.2 Wils. 136.J (J') 

(L3.) And from suits out of the city. 

So, by charter 1 H. 1 . the citizens of London shall not plead out of 
the walls of the city in any plea. 

So, by charter H. 2. and 5 R. 1., except pleas of foreign tenures, the 
king’s moneycrs, and ministers. 

So, by cliarters 1 John, and 11 H, 3., and 1 E. 3. Vide Priv. Lond. 
3,4,5.8.14. 

So, by charter 1 Ed. 3. no freeman shall be impleaded at the Exche- 
quer, or elsewhere, by bill, unless it concern us or our lieirs. Vide Priv. 
Lond. 14. 


(L 4.) Excused from offices. 

So, by charter 1 Ed. 3. 9. the citizens shall not be compelled to go 
or send to war out of the city. Vide Priv. Lond. 13. 


(<?) 1 . Houses, built on lands embanked from the Thaynes in pursuance of the stat. 
7 Geo. 3. c. 27. which vests those lands in the owners free from .taxes, arc not liable to 
be assessed to the general lajid-tax imposed by the stat. 27 Geo. 3. though such act is 
conceived in general terms, and is subsequent in point of time to the act creating the 
exemption. 4 T. R. 2. 

S. Such houses are not liable to be assessed to rates made under the stat. 1 1. Geo. 5- 
€. 29. 4 T. R. 4. 

3. Such houses are not exempt from the payment of the house and window duties 

imposed by stat. 38 Geo. 3. c. 40. 8 T. R. 468. 

4. Freemen of the city of London have a right to be exempt from the payment of all 
tolls throughout England (except the prizes of wines) in whatever place they reside, and 
though they have obtained their freedom by purchase. 1 H.Bl. 206. 

(/) An alderman of London is exempt from serving the office of constable. Dough 538. 

Nor, 
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Nor, by charter 2 Ed. 4., shall alderipen be made collectors, asses- 
sors, &c. of tenths, fifteenths, taxes, subsidies, or other impositions 
grahted to us or our successors ; and if elected, shall forfeit nothing by 
refusal, &c. Vide Priv. Lend. 16. 

(M) C|)e pntilege 0 anti cuiettomsi of Hontion are con^ 
firmed bp parttament 

By the St. M. Ch. 9 H. 3. ewiVas London haheat omnei libertaies suai 
antiquas ^ consuetudines suas. 

By the st. 7 R. 2. Rot. Par. nu. 37- (not printed) the citizens of 
London shall enjoy all their liberties whatsoever, licet mi non Juerunt 
•Del abusi^ and notwithstanding any statute to the contrary : so that 
they may claim liberties by prescription, charter, or parliament, not- 
withstanding any statute made before 7 R* 2. 4 Inst. 250. 253. 

But this is intended of franchises, that are by lawful title, and not 
forfeited, and franchises and customs sufferable by, and not repugnant 
to law. 2 Inst. 20. 

And therefore, a custom to imprison for abusive words to a mayor ©r 
alderman out of court is not good. R. Cro. El. 689. 

And though the customs and privileges of London are confirmed by par- 
liament, tlie king by charter may exempt a person from being an officer 
there : as, to the officers of the mint, that none shall be mayor, escheator, 
sheriff^ or other officer there. R. 1 Sid. 288. 

But a custom, that the watchmen at the custom-house shall be exempt 
from the office of constable, is not good. 1 Sid. 272. 

[The court cannot judicially take notice of a custom of London, there 
must be affidavit of it. 4 B. M. 2032.] 

(N) CU!B(toni0 of LonDon. 

(N 1.) In actions and suits. 

By the custom of London, an action of covenant lies, without a speci- 
alty. Vide 22 Ed. 4. 2. a. and Priv. Lond. 149. Vide Courts, 
(O 1, &c.) 

. So, debt lies in London upon a concessit solvere* Vide Priv. Lond. 
146. & 1 H. 7. 22. a. 

And lies against an executor upon a simple contract. 1 Ed. 4. 6. b. 
8 Co. 126. a. 

And also against an administrator ; for he was suable as executor 
before the st. 31 Ed. 3. 11. R. Cro. El. 409. 5 82. b. 

So, debt lies against pledges by parol. 43 Ed. 3- 11. b- 1 Ed. 4. 

6. a« 

So, by the custom of London after a plaint entered in the compter, 
a seijeant may arrest, without process. 9 Co. 68. Cro. Cor. 
196. 

After a debt levied before the sheriff in his courts the sheriff may 
direct the seijeant ore tenus to summon or attach the defendant without 
warrant, and upon nihil returned to arrest, ad habendum corf us at the 
next court. 

So, by custom, debt lies by an obligor who pays the whole debt 

against 
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against the other obligor foi* his proportiqn* Vide Priv* Lond. 148. 
and Mo. 136. 

So, for lands in London, iui action lies in London, and not elsewhere. 

4 Inst. 247. • - 

And it cannot be removed by toll or pone. 2 Inst. 324.'' 

But upon a Ibreign voucher by the st. Glo. 12. there shall be a sum- 
mons ad warrantizaiidum. 2 Inst. 324. Vide Courts, (O. 2.) 

So, upon a plaint against A. in the sheriff's or mayor's court, upon a 
suggestion that B. is indebted to A., and process against B.; if he does 
not deny the debt, it shall be attached in his hands for satisfaction of 
the debt,^ by A. 22 Ed. 4. 30. [2 Bl. 834. 3 Wils. 297. Dougl. 378. 
4 T. R. 312. Vide Attachment, (A.)] 

And this recovery by foreign attachment may be pleaded by B. in an 
actibn against liiin for the debt, or given in evidence upon 7ion assumpsit. 
Vide Attachment, (H — I.) 

So, if a judgment be against A. in the sheriff's court upon which A. 
was in execution, and afterwards A. is removed by habeas corpus^ upon 
which this judgment is returned, and he is committed to the marshal o,f 
B. R. charged with a judgment there and in London ; A. pays the judg- 
ment in B. R., and the judgment in l^ondon is reversed in the hustings; 
A. shall be remitted to London to be discharged there, for B. R- has no 
knowledge of the judgment in London, except by the return upon the 
habeas corpus^ and cannot remove the record Irom London by certiorari. 
R. Cro. Car. 128. 

[An action against a feme covert as sole trader cannot be removed by 
habeas corpus from the city courts. 2 Bl. 1060.] 

[Ill the city courts they take notice of their own customs without 
proof; but the superior courts in Westminster Hall cannot take notice of 
the customs of T^ondon, unless they are certified or proved. Dougl. 378.] 

[And for the manner in which such customs are certified, see 
1 Burr. 248. (g)] 

(N. ^2.) In regard to apprentices. 

By the custom of London, every one above 14, and under 21, may 
bind himscll ap[)rentice to a freeman of London, by indenture for seven 
years, and shall be compelled to serve. Pal. 361. 2 Rol. 305. 

Though bound at York, or elsewhere out of the city. Mo. 136. 
8einb. cont. 2 Bui. 193. 

So, the widow of a freeman may take for her apprentice any woman 
for seven years. V^idc Priv. Loud. 307. 

So, a sempstress, or other, the wife of a freeman ; but she shall be bound 
by indenture to the husband. Ibid. 

So, the apprentice may be bound for eight, nine, or ten years. Ibid. 

If the apprentice departs from his service, or breaks the common co- 
venants in the indenture, an action lies against him, though he be an 
infant, by the custom of London. Vide Priv. Lond. 108, 109. and 
Pal. 361. 2 Rol. 305. 

So, by tile custom of London, every indenture of apprenticeship ought 


(g) The custom of foreign attachment has been certified. 


VoL. V. 
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lo be inrolled within a year before the chamberlain. Vide Priv. Lond. 
107. 303. Pal. 361. 2 Rol. 305. 

And the apprentice ought to be present at the time of inrolment. 
Pal. 361. 2 Rol. 305. 

If the apprentice refuse to appear to be inrolled, the master may 
record the indenture, which will be tantamount. Vide Priv. Lond. 305. 

If the master neglect the inrolment within the year, the apf)rentice 
nitW be discharged from his service. Vide Priv. Lond. 107.303. Pal. 361. 
2 Roh 305. 

So, by the custom of London, an apprentice may be assigned to an- 
other master of the same trade before his coinj)any, and afterwards 
belbre the chamberlain, and shall be bound to serve the second mastei* 
for tlie whole residue of his term, and the first master shall be discharged. 
Vide Priv. Lond. 108. 304. 

But if the apprentice be assigned before the company, and not before 
the chamberlain, the second master is not bound to maintain, nor the 
apprentice to serve him. Vide Priv. Lond. .304. 

If there be a difference between a master and his apprentice, it may 
be determined by the chamberlain. Vide Priv. Lond. 303, 304. 

Or, an action lies by the one or the other in the mayor’s court, lor 
breach of the indenture of apprenticeship. Vide Priv. Lond. 304. 

If the master misuse the apprentice, or neglect to instruct him, or to 
find him necessaries, the clianiberlain shall send a siinimons to the master 
to appear before him, and shall relieve the apprentice, or send him to 
his remedy in the mayor’s court. Ibid. 

If the master does not appear upon summons, the mayor or recorder 
slvall send his warrant for him. Ibid. 

8o, if the apprentice be disorderly, &c. the chamberlain shall send the 
beadle for him, and afterwards shall send him to Bridewell, or otherwise 
punish him according to the nature of the offence. Vide Priv. Lond. 303. 

So, for a reasonable cause the apprentice may be discharged from liis 
apprenticeship. Vide Priv. Lond. 306. 

And for that intent, the apprentice brings his indenture, or a copy, 
to an attorney in the mayor’s court, who gives a note or warrant to tlie 
master, to inform him of the intent, and for wdiat cause, and after four 
courts shall make a summons to the master to appear and shew cause to 
the contrary. Ibid. 

If the mastcy appears by attorney and traverses the cause, it shall be 
4ried, and according to the verdict the apprentice sliall be discharged or 
notj but without costs. Ibid. 307. 

(N 3.) As to disposition of their lands, &c. — By bargain and 

sale. 

By the custom of London a citizen may make a bargain and sale by 
parol of his houses and lands in London, notwithstanding the st. 
27 H. 8. 16. 

For cities, &c. are there excepted. 2 Inst. 675. Vide Bargain and 
Sale, (B 4.) ' 

St>, a bargain and sale by husband and wife, of the w^ife’s lands within 
London, binds the wife, being examined before the mayor. Vide Priv. 
Lond. 123. 148. Hob. 225. Cro. El. 869. Vide Baron and Feme, 
(G 4.) 


(N 1.; By 
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(N 4.) By devise. 

So, by the custom of London, a freeman may devise his lands, &c. in 
London. Vide Priv. Lond. 156. 

By charter 1 Ed. 3. tlie king granted to the city of London liberty to 
devise latids in mortmain, as was used in time past; and therefore, they 
may devise in mortmain, without licence. ,2 Inst. 21. Cro. Car.24?8. 
455.517. 576. 

So, by custom, a joint tenant ma}^ device his purparty, and it will be a 
severance. Vide Priv. Lond. 156. 

But a will of lands in London ought to be proved in tlie hustings, and 
there in rolled,^ Ibid. 

So, it ought to be proved before the ortlinary, and afterwards in the 
hustings. Cri>. Car. 396, 7. Vide Devise (A.) 

As to the custom of London in i es|)ect to oi jihans, and to the distri- 
Imtioji of a freeman’s personal estate, vide Guardian, (G 1,2, &c.) 

(?>r 5.) ICrection of edifices. 

By the custom of London, a man may rebuild his house or other 
edifice upon the antient foundation to what height he pleases, though 
t hereby ilic antient windows or lights of an adjoining house are stopt, if 
there be no agreetnent in writing to tlie contrary. Vide Priv. Lond. 54. 
Vide Action upon the Case ibr a Nuisance, (C.) 

[But if no other erection or building so as to stop his neighbour’s 
lights. 1 B. rvl. 24S.3 

But lie cannot stop antient lights by an erection upon a new soil^ or 
beyond the aiuietJt foundation. Vide Priv. Lond. 56. Vide Action upon 
the Case fb-r a Nuisance (A). 

So, lor tlie repair ol’ his iiouse, a man by custom in London may set 
Ids poles and ladders upon the soil, or house of another adjoining. Vide 
Priv. Lond. 59. 

But he cannot break the soil, or house. Ibid. 

[Neitlier is the builder of an house in London, on a new foundation, 
entitled to erect half of his flank or side wall on his neighbour’s vacant 
ground. 2 Bl. 959.] 

[The stat. 11. G. I. c. 28. is confined to party-walls between houses, 
and doth not extend to party- wails between stables. 4 B. M. 2298.] 

[Stat. 14 G. 3. c. 78. directs the thickness of party- walls, prohibits 
bow-windows, except for shops on the ground story, to project only 
five inches, and the coping 13 inches, in streets 30 feet wide; and only 
10 inches, and the coping 1.8 inches, in wider streets : and contains many 
other regulations for buildings in the bills of mortality ; and in Mary- 
bone, Paddington, Pancras, and Chelsea.] 

(N 6.) In regard to trade, — A citizen may trade where he 

pleases. 

By charter H. 3. the king granted, that the citizens of London may 
t Tafhc w ith their merchandize where they please, as well by sea as land. 
Vide Priv. Lond. 9. Vide Trade. 

C 2 


By 
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By the custom of London, a freeman having served in London, 
apprentice to a trade for seven years, that uses buying and selling, 
may leave that and use another trade of buying and selling. Cro. 
Car. 361. 517. 

And such custom shall be good, notwithsanding the st. 5 El. 4. R. 
Cro. Car. 34*7. 516. Vide Praescription, (F 3.) 

But a freeman of London cannot use a trade, contrary to the st. 
5 El. 4. when he never served as an apprentice for seven years. R. 
1 Sid. 427. 

[It is a good custom to the porterage of corn, roots, &c. belongs to 
the city from Staines Bridge to Yendal in Kent, and the bye-law is 
good, that none but the company of free porters shall carry it, on 
penalty of 20.?. Str. 462.] 

[It is a good custom, that persons to be admitted to freedom be obliged 
to swear on the New Testament. Str. 1112.] 

[By st. 14. G. 3. c. 87. driver of cattle in the bills of mortality mis- 
behaving, convicted before one justice, forfeits from 20^. to 5^. to prose- 
cutor, or commitment to hard labour for a month, and whipping.] 

[As to the customary duty on corn imported into London, see Dougl. 
119 .] 

(N 7.) A wife may be a sole mercliant. 

So, by the custom of London, a feme covert may be a merchant, and 
trade in a different trade from her husband, and buy and sell by her- 
self; in which case, if the wife be sued» the husband shall be joined 
only for conformity, and tl)e wife alone shall be in execution. Cro. Car. 
68, 69. Vide Baron and Feme, (A 2.) 

[On this custom the feme sole merchant can bring an action only in 
the city courts; but if she and her husband be sued in a superior court, 
the husband may plead the custom in bar. 3 Bur. 1784- 4 T. R. 

361.] (//) 

[On this custom also a feme sole merchant is liable to a commis- 
sion of bankrupt, and her assignees are entitled to her effects and 
debts due to her in the course of her trade. 3 Burr. 1784. 1 Bl. 

570.] 

(N 8.) A foreigner cannot buy or sell, within tlie city, to 

a foreigner. 

By the custom of London, no stranger to the liberty of the city may 
buy or sell to any stranger to the liberties thereof, (save for the use 
of liim and his family, and not to sell again), any merchandize or 
wares within the liberties of the city ; and if they do, the goods shall 
be forfeited to the mayor and commonalty. Vide Priv. London, 104. 
Cro. El. 352. 


(//) 1 . A fnne covert sole trader in the city of London is not liable to be sued as such 
in the courts at Westminster . ‘2. Bos. & Pull. 95. 

2. And even in the city courts the hubbaud should be joined for conformity. 
Ibid. 


And 
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And this custom is explained and confirmed by charter 20 H. 7-, and 
It is recited there, that it was confirmed by parliament. Vide Priv. 
JLond. 19. (i) 

patent m Hontion. Vide Droit, (D.) 

Zi^rt>ea in Honnon. Vide Dis>ies, (M 6, 7.) 


LORD. 

Horti of a lert. Vide Leet. 

iLotXi of a manor* Vide Copyhold. — Dismes, (0 4-.) 
ilorti 0 opiritual anu temporal* Vide Dignity. — Ecclesiastical Persons 
(Cl, 2.) — Parliament. — Scotland, (D 4*.) — Serement, (C.) 
HorVa Bap* Vide Temps, (B 3.) 


LUNATIC. 

Vide Chancery, (3 Q. ) — Idiot. 


MAINPRIZE. 

Vide Bail (B). 


MAINTENANCE. 

(A) Maintenance ; inbat sfftall be. 

(A 1.) By the common law. p. 22. 
rA2.) Champerty; what shall be. p. 22. 

(A 5.) What shall not be champerty, p. 22. 

(A 4.) What shall be maintenance by statute, p. 23. 
(A 5.) Buying a title, &c. p. 23. 

(B) (Dntiat sfball not be maintenance, p. 24. 

(C) Bemebp for maintenance. 

(C 1.) By the common law. p. 25. 

(C 2.) By statute, p. 25. 


(i) 1. An entry under the charter of the London Baker* s comjmn%^y\r\ overlook bread, 
must either be by a majority of those to wlioni the power of entry is given, or those who 
enter must be appointed Iw the majority. 3 B. & P. 51. 

2, Wharfingers, in London arc entitled to wharfage for goods unladed into lighters 
out of barges lastened to their wharfs. 5 Burr. 1409. 1 Blk. 415. 

5. The right to compensation under the London Dock Act, passes with the tenement, 
to a devisee. 12 East, 477 . 

c 3 (A) 
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(A) ^Maintenance ; toljat sfiall be. 

(A 1.) By the common law. 

Maintenance is when a man maintains a suit or quarrel to the dis*- 
turbance or hindrance of right. Co. L. 368. b. 2 Inst. 208. 212. 

And it is genct'al, or special. Co. L. 869. a. 

And therefore, it will be maintenance in any one, who unlawfully 
sustains or supports a plaintiff or demandant, tenant or defendant, in a 
cause pending in suit, by word, writing, countenance, or deed. 2 Inst, 
208. 

As, if a master fee counsel out of his own money, or speak at the bar 
for his servant. R. Mo. 6. 

So, if a servant retain an attorney to prosecute a suit for his master^ 
without the consent of the master. D. 2 Rol. 77. 

(A S.) Champerty ; what shall be. 

If he who maintains another is to have by agreement part of the land, 
or debt, 8:c. in suit, it is called Champerty. Co.L. 868. b. 2 Inst. 208. 
563. Vide post, (A 5. — C 1, 2.) 

Or, if he agrees to have a rent or other profit out of the land. Co. 
L. 868. b. 2 Inst. 209. 563. 

Though the agreement be by parol, or by deed. 2 Inst. 209. 

Though the agreement be with a disseisor, though he has no right in 
the land. 2 Inst. 563. 

Champerty is the most odious species of maintenance. 2 Inst. 208. 

And was an offence by the common law. Ibid, 

Arul now by the st. W. 1. 25. nul minister le ray maintame jper luy^ 
ne per aider ^ les plees en la cour le roy^ dcs terresy tenements^ on des aiders 
chosesy pur aver part de ceOy on autci' profit 2 )er covenant Jait» JEt quelc 
Jeroy soitpninie a le volunt leroy. 

Nor, by the st. W. 1.28. clerke de just ice y ne de vicont, ne mainteinc 
parties quareh cn la cour le roy. 

Nor, by the st. Art. super Chart. 28 Ed. 1 . 1 1 , a minister of the king, 
nor any other, 8c c. 

And therefore, a minister of the king or any other, who maintains a 
plea, pending in the king’s court upon an agreement to have part of the 
thing in suit, will be a cliamperter. 2 Inst. 563. 

So, by the st. de Defin. Consp. 33 Ed. 1 . st. 2. champerters be they 
who move pleas or suits, or cause them to be moved by their own pro- 
curement, or by Olliers, and sue at their proper costs to have part of the 
land in variance, or part of the gains. 

Champerty shall be punished in all actions personal, real, or mixt. 
2 Inst. 563. 


(A S.) What shall not be champerty. 

But it will not be champerty, if A. contracts with B. for a manor, for 
which B. is afterwards impleaded, Viwdi pendente lit e B. conveys it to A*. 
2 Inst. 484. 563. Vide post, (A 5.) 


(A 4.) What 
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(A 4.) What shall be maintenance by statute. 

By the st. W. 1. 28. clerke de justice^ ne deviconty ne mainteine parties 
en guar els en la cour leroy^ &c. 

So, by the st. de Defin. Consp. 33 Ed. 1. st. 2. wlio bind themselves 
by oatli, covejiant, &c. falsely to move or maintain pleas. 

By the st 1 Ed. 3- st. 2. 14 none of the king’s council, house, or other 
great or small, by himself or other, by letter or otherwise, shall maintain 
qtlarrels in the country to the let of the common law. 

So, by the st. 20 Ed. 3. 4. none about the king, queen, or prince, or 
other great or small, shall maintain quarrels, &c. 

Nor, by the st. 1 R. 2. 4. any of the king’s counsellors, officers, or 
servants, or other person within the realm. 

So, by the st. 32 H. 8. 9. all former statutes against maintenance, 
champerty, &c. are confirmed. 

And by the same statute, no person shall unlawfully maintain or pro- 
cure maintenance in any of the king’s courts, &c. in any of his dominion.s, 
which have authority to hold f)lea of land, &c. nor retain for maintenance 
of any suit, &c. on pain of 10/. 

(A 5.) Buying a title, &c. 

So, by st. 32 II. 8. 9. no person shall buy or sell, or by any means 
obtain any pretenced rights or titles, &cc. to any manors, lands, &c. un- 
less he who sells, &c, liis ancestor, or they by whom he claims, have 
been in j)osses'sioii thereof, or of the reversion or remainder, or taken 
tlie rents oi’ pi ofits, by the space of a year before the bargain, on pain to 
forfeit the value of the lands, &c. so bought or sold. 

And tlierefore, if any one, who has a naked right to lands sells them, it 
will l)e within the statute : as, if a disseisee before entry sell his land, 
though he has a real right to it. Co. L. 369. a. 

So, if a disseisor grant an estate to A. for life or years, remainder to 
B. for life, in tail, or in fee, B. cannot contract with the disseisee, that he 
shall enter, or recover, and then convey to him. Co. L. 369. b. 

So, if a feoffment be by an husband to the use of himself for life, and 
afterwards to his wife for life, and afterwards to his heirs, and then the 
Imsband enfeoffs a stranger, and dies, and the wife before entry sells to 
B. though her entry was congeable. R. 1. Leo. 166. 1 And. 201. 

Mo. 266- Golds. 101. 

So, if a man, who has no colour of right or title, sells it to another, 
it will be within the statute, though the conveyance by him be void. 
Co. L. 369. a. 

As if A. has the right, and B. sells, as land which descended to him 
from D.Jiib father. R. 2 Mod. 67. 

So, if a man who has a right, obtains possession wrongfully, lie can 
sell within a year v ithout danger; as, if a disseisee disseise the heir of 
the disseisor. Co. L. 369. a. 

But if a man recover in ejectment, and has an habere facias posses'- 
sionerriy but sells immediately, before he be possessed for a year, it will 
not be maintenance. R. {iodb. 450. 

So, he who purchases a pretenced right to a term for years, will be 
within the statute, which says, any pretenced right, Co. L. 369. a. 
2 And- 57. 

C 4 Or, 
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Or, a pretenced right to a copyhold. Co. L, 369. b. 4 Co. 26. 

So, if a lease for years be accepted from A. having a riglit, and not 
in possession though the lease be void. R. 1 Leo. 166. 

So, the grantee, as well as the grantor of a pretenced right, &c. if 
he knew it, will be within the st. 32 H. 8. and shall lose the value of the 
land. Co. L. 369. a. Vide the words of the statute. 

But the jury must find, that the grantee of a pretenced title knew of 
it. R. 1 Leo. 166, 7. 

So, by W. 2. 13 Ed. 1. 49. chancellor, treasurer, justices, ne nul de 
councel le roy^ ne clcrJce de la chancery ^ ne del exchequer ^ S^c. ne puis res- 
ceiver esglise^ advowsoriy terre^ Sfc. per done^ ne per achate^ ne afermery 
SfC. tanqiie come le chose est en plee devant fious^ ($’C. TjI qui encounter 
cest chose face^ soil jmnie a la volunt le roy^ auxibien celuy qui le pur^ 
chaser a^ come celuy qui le fra. 

And therefore, justices, king’s counsel, or the clerk of a court cannot 
purchase, or take by gift, land, &c. in a ^\x\t pendente lite^ though the 
purchase be bona Jide^ and not by champerty. 2 Inst. 484. 

So if a Serjeant, counsel, or attorney take a feoffment of part of 
the land pendente lite. in lieu of their fees, it will be champerty. 
2 Inst. 564. 

But a purchase bona Jide by a stranger pendente lite^ is no mainten- 
ance. 2 Inst. 484. 564. 

Or if a father enfeoff’ his son of the land lyendcnte lite^ for his assist- 
ance. 2 Inst. 564. 

So, a purchase by a counsel after a recovery, or a gift for his fees, 
is not maintenance, if it was not upon an agreement pendente lite. 
Ibid. 

So, a surrender or conveyance penderite lite^ by a tenant for life, or 
in tail, to him in reversion or remainder, is not maintenance ; for he 
is the next in estate. Ibid, (h) 

Vide post (B). 

• (B) mf)at j0i|)an not be maintenance. 

By the st. art. super chart. 11. nest mye a entender^ que home ni poit 
aver counsaile des countours^ et des sages gents per son donatUy ne de ses 
procheine amies. Vide ante, (A 5.) 

And therefore, it is no maintenance, if a counsel takes fees for his 
advice and assistance. 2 Inst. 564. 

So, if an attorney expends his own money for his client, to be repaid. 
Ibid. 

(A:) 1. Bill for discovery whether the plaintiffs were not employed by one defendant, 
a peer, as solicitors to present and prosecute a petition on behalf of the other defendant, 
complaining of a return of a member of parliament ; and praying, that he might be 
declared duly elected : demurrer allowed on grounds of public policy, and because the 
discovery could have no effect, and principally, because such transaction would amount 
to maintenance at common law. 3 Ves.‘494. 

2. An equitable interest under a contract of purchase may be the subject of sale; 
the sub-contract converts the original vendee into a trustee of his equitable interest for 
his vendee, who acquires the same rights which he had to the benefits to be derived 
under the primary contract, and such sub<contracts are not within the doctrine of 
champerty and maintenance. 8wanst. 56. 

So, 



Remedy for Maintenance. S5 

. So, if the father pays fees for his son, or xnce versd^ without expect- 
ation of repayment. Ibid. 

8o, if a master pays fees to counsel for his servant out of wages due 
to the servant. Mo. 6. 

So, if a lessor pays fees, or maintains the suit for his lessee in eject- 
ment. 2 liol. 181. 

[So, if a landlord sues in the name of his tenant to try a right. 
Dough 407-] 

[If a mortgagee, not a party in a suit, advances money to support 
the title, it is not maintenance. 3 P. W. 375. (/)] 

So, if a man who has a lawful possession obtains conveyance, release, 
i?cc. from him who has the right, he will not he within the st. 32 H. 8. 9., 
whcrebv it is provided, that it shall be lawful for any, in lawful posses- 
sion, to get by any means the pretended right or title which any person 
hath to the same lands, 8cc. Co. D. .369. b. 

If he be jiossessed in pvdesienti^ or of a reversion, or remainder upon 
the estate of A. who has the lawful possession, though he never received 
the rents Co, L. 369. b. 

So, if a man has a tortious possession, and takes a release or convey- 
ance i'rom him who has ^he right, it is not within the statute, for it does 
not prejudice any one ; as, if a disseisor takes a release, from the 
disseisee. Co. L. 369. a. 

8o, if a mortgagor redeems a mortgage, and takes a re assignment 
from the mortgagee, he may sell though he Itad not possession for a 
year. Ibid. 

8o, if a man who has the right recovers the estate, lie may presently 
sell it. Ibid. 

Or, if a man be remitted to his antient right. Ibid. 

8o, if tenant for life, or in tail, die without issue, and he in the re- 
mainder before entry leases to another. R. 2 Leo. 48. 

So, a lease for years, to the intent to maintain an ejectment, is not 
within the statute ; unless it be to a great man fi»r countenance to the 
suit. Co. L. 369. R. 8av. 95. 

Though tlie lease lor years be not to his heir, who may maintain, 
but to a stranger. R. coiit. Sal. 96. 

(C) nemeDg for maintenance. 

(Cl.) By the common law. 

By the common law, champerty and maintenance were inquirabic 
before the justices in eyre. 2 Inst. 208. 

So, by the common law,- an action lay for champerty or maintenance. 
Ibid. 

And that in the courts of antient demesne, and otlier inferior courts, 
as well as in the superior. 2 Inst. 208. 

(C 2.) By Statute. 

By the st. W. 1 . 25. champerty shall be punished a le volunt le roy^ 
viz. at the suit of the king before his justices. 2 Inst. 208, 209. 


(/) For maintenance is justifiable from the privity of the parties in estate, or their 
connection, as master and servant. J Ves. 50 J. 
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By tbe/st. Art. super Chartas, 28 Ed. 1 . 1 1. a person atainted of chanf-*- 
petry, soit forfait en encurr* devers le roy des biens^ et des terres le jpar^ 
nour^ a la valite de tant come sa ^art de son 'purchase pertiel emprise 
amount or. Vide 2 Inst. 563. 

By thest. of champerty, 33 Ed. 1. st. 3. he shall be imprisoned for 
three years, and make fine at the king’s pleasure. 

By the st. 1 11. 2. 4. the king’s counsellors and great officers shall 
suffer the pain ordained by the king himself with advice of his lords; 
the lesser officers or servants of the king, in the exchequer or other 
courts, See. shall lose their offices, be imprisoned and ransomed at 
the king’s will ; and all others of the realm shall suffer imprisonment 
and ransom. 

And therefore, the party may have ap action founded upon any of 
these statutes. 2 Inst. 208. 212. 563. 

And by the si. art. super, chart. 11. may have a writ directed to the 
justices before whom the plea is depending. 2 Inst. 563. 

So, an action lies by pii tarn.. See. upon the st. 32. H. 8. 9. for the 
penalty of 10/. against him who maintains a suit. 

So, by the st. 4 Ed. 3. II. the justices of one bench or the other, or 
of assise, shall hear and determine, at the suit of the king or the party, 
oi* maintainors, champertors, &c. as well as justices in eyre: and if 
stinltened in time may adjourn it into B. R. 

an information lies upon the st. 32 H. 8. 9. for purcliasing a pre- 
ter.ced title. 1 Leo. 166. 

Hut the information must say, that the sale was of prctenced title* 
iSemb. Cro. Car. 233. 

iHaintenance of infanto* Vide Chancery, (3 R. 6.) 


MALICE. 

Vide Action upon the Case fora Conspiracy, (C 3.) — Action 
UPON THE Case ®‘pR Defamation, (G 5.) — Action upon the Cask 
FOR Misfeasance, (A 6.) — Justices, (M 5.) &c. — (S 6.) 


[ MALT (m). J 


MAN, ISLE OF, 

Vide Navigation, (F 2.) 

MAN^ 


(tn) l.The average number of days necessary for working the grain intended for malt, 
between the steeping and drying, is computed by the excise at sixteen, l Price, o(j9. 

2. Proof of malt not having required so long a space of time in w orking and passing 
through the floors, from the cistern to the kiln, as it had been entered as liaving taken 
for that purpose, will, in some cases, be considered prima/boie evidence of fraud; and 
duties are recoverable for the amount of so nuicli grain malted as would be commen- 
surate with such excess of time, as if so much of the duty were in arrear. l Price, 369 . 

3. The restrictive proviso in the 12 Ann. c. 2. limiting the right of the crown to pro- 
ceed for arrears of duties on malt, to a period of five years previous to the commence- 
ment of suit, is not now in eiFect, not having been re-enacted by any of the subsequent 
malt acts raferring to that statute. 1 Price, 438. 

4. A 
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MANDAMUS. 


(A) fEOfien it Uts, p. 27 . 

(B) (TiUftcn It tioc 0 not lie. p. 34. 

(C) C()e form of a manDamutf. 

(C 1 .) To whom directed, p. 39. 

(C 2.) Must be to make election, p. 40. 

(C 3.) Must shew the party ought to be admitted, 
p. 40. 

(C 4.) How teste’d. p. 41. 

(D) iRcturn of a manl)amu0. 

(D 1.) By whom it shall be made. p. 41. 

(D Q.) How made. p. 4^2. 

(D 3.) What sliall be a good one. p. 42. 

(D 4.) What not. — If it do not shew the corporation 
had authority to amove, &c. p.45. 

(D 5.) If it be not certain, p. 47. 

(D 6.) Remedy for a false, or no return, p. 49. 


(A) caaiien It Iie0. 

The court of B. R. has power to amend all extrajudicial errors^ 
which tend to tlie breach of tlie peace, oppression of the subject, or other 
misgoveriuince. R. 1 1 Co, 98. a. 

\Mandavii(s is a prerogative writ, introduced to prevent disorder from 
a failure of justice and defect of police; and therefore ought to be used 
on all occasions where the law lias established no specific remedy, and 
where in justice and good government there ought to be one. 3 B. M. 
1265. Vide 1 Bl. 352. 552. Cowp. 378.] 

[It is granted to prevent failure of justice, and for the execution of the 
common law, or of a statute, or of the king’s charter, but not as a 
private remedy to the party, except on the statute of queen Anne. B. R. 
H. 99.] {a) 

And 


-1. A conviction staling in the evidence that the witness, being an officer of excisC;, 
went and surveyed the malt-house of the defendant on a certain day, in his presence, 
whieli is not contradicted, is sufficient evidence that the defendant was then 

a maltster, or maker of malt, within 42 Geo. c. 58. 5 Smith, 577. 7 £ast, 589. 

5. No ^pcai lies to the sessions from a conviction by two justices, for an oflTence 

under 42 Geo. 5. c. 58. s. 50. 2 Smith, 645. 6 East, 514. 

6 . The statute 42 Geo. 5. c. 3 %, was not absolutely repealed, but only its operation 

suspended by stat. 46 Geo. 5. 10 East, 569. 

irt) 1. But it is discretional in the court to grant or refuse it ; and it is never granted 
without rct^jons are assigned. 1 T. R. 396. Id, 425. 2 T. R. 290. 2 T. E. 585. 

2. There 
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And therefore, by writ of mandamus^ may command right to he 
done: as, if an officer elected in a city, borough, or corporation be 
amoved without cause, he may be restored by mandamus ; as, a may or 
Ray. 431. (o) 

An alderman. 2 Bui. 122. 1 Vent. 19. 

A jurat of a corporation. R. 1 Lev. 148. 

A coinmon council man. R. 2 Rol. 456. 1. 35. Sti. 32. 

A recorder. R. 2 Rol. 456. 1. 30. Rw v. Wells, H. 7 G. 3. 4 B- 
M. 1999. 

A town clerk. Poph. 176. Noy, 78. 1 Vent. 77. 82. 1 Sid. 14. 

Sti. 457. Vide post, (B.) 

A livery-man. Ray. 446. 

A burgess. 2 Cro. 506. 1 Sid. 14. 5 Mod. 257. 

A bailiff, serjeant, &c. R. 3 Rol. 456. 1. 20. 32. 

So, it lies for admitting him, who has right, though he never had pos- 
session of the office; as, to admit a mayor, alderman, &c. 4 Mod. 368. 

Sti. 299. 

To admit a town clerk, elected in reversion after the death of B. 
when B. dies. R. Poph. 176. Noy, 78. 

An high steward, recorder, &c. Sti. 355. 

To admit him to a freedom, who has a right by service, birtli, &c. 
R. 1 Sid. 107. 1. Lev. 91. Ray. 69. 

Though he broke his covenant in the indenture of apprenticeship, by 
marriage, &c. R. 1 Lev. 91. Vide post, (D 4.) 

So, a mandamus lies for any public officer, who has no other re- 
medy to be restored : as, for a steward of a court-leel. Adm. 1 Sid. 
40. 169. Ray. 12. 

Or, of a court baron, if he has a patent for life. Per Hale, 2 Lev. 
18. Vide post, (B.) 

For an attorney of the marshal's court, or other court. R- 1 Sid. 94. 
152. Ray. 56. 94. 1 Lev. 75. 

Treasurer of the New River water. Semb. 1 Sid. 169. 1 Lev. 123. 
Scavenger. 1 Vent. 143. Sti. 346. 

Clerk of the peace. Sho. 282. 


2. There must in all cases be a specific legal right, as well as the want of a specific 
legal remedy, in order to found an application for a mandamus. 8 East, 213. 

3. The general rule is, that if there be another specific legal remedy, the court will 
refuse to interfere by mandamus. An indictment does not appear to be a remedy within 
the import of this rule, being a proceeding in pcenamy and not restoring the right with- 
held. Senible, therefore, that a mandamus^iW lie to commissioners under an inclosure 
act, to compel obedience to an order of the sessions, made on an appeal against com- 
missioners, notwithstanding indictment lies. 2 M. & S. 80. 

4. It is no answer to an application for a mandamuSy that the party has a remedy in 
equity. .“5 T. R. 646. 

(oj 1 . It seems that whenever a party is improperly suspended, or removed from an 
office, whether its duties are public or private, if he has a certain term therein, and 
there are profits annexed to it, a mandamus lies to restore him, provided he has no 
other specific remedy. Hence, it lies for the office of clerk of the Bridge-house estates 
in London. 2 T. U. 177. Loft. 551. 

2. There is a great difference between an application for a mandamus to admit and 
one to restore to an office. The former is grunted to Ary the right, since without a 
mandamus there is no legal remedy. But where a party has been in possession, he may 
try his right by an action for the profits ; and therefore a mandamus to restore will not 
be granted, unless facts are stated, whence the court may infer a title in the party- 
^ T. Rep. 575. 
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So, for a master of a college. Ray, 101. 

Or, a fellow of a college^here no visitor is appointed. Dub. 1 Mod. 
62. Ray. 31. Adm. Ray. 111. Cent. 3 Mod. 265. 1 Lev. 23. Adm. 
5 Mod. 404*. R* cont. Carth. 92. Vide post, (B.) 

[To the chancellor, &c. of an university, to restore a person to 
degrees. Fort. 202. Str, 557. 2 Ld. Raym. 1334.] 

[N. B. They did not set out that they had a visitor, or it would 
have put an end to the dispute in B. R.] 

[To the keepers of the common seal of the university of Cambridge, 
to put it to the appointment of high steward. 3 B. M. 1647.] 

[To admit a chaplain when there is no visitor, or when the visitor is 
the same person who ought to admit. Str. 797.] 

A fellow of the college of physisians. R. 1 Sid. 29. cont. Carth. 
92. Vide post, (B). 

An usher, or master of a grammar school. Ray. 12. cont. 1 Sid. 40. 
Dub Sti. 457. 

[To restore an under-schoolmaster of a school founded by the croWn. 
Str, 58.] 

A register in the ecclesiastical court. D. Mod. Ca. 18. 

Or, a deputy register. R. F. g. 194. 

[It lies for a register of a bishop’s court, to have his deputy admitted, 
though not for the deputy himself. Str. 893.] 

To churchwardens, to restore a sexton (^^). R. Ray. 211. 1 Vent. 

143. 153. R. 2 Lev. 18. 

Or, to swear him. R. Mar. 101. 

So, if an office be granted to A. cxerccnd. per se, x^cl ilcpntat.\ if the 
deputy be refused, a 7na?ida7mis by A. lies to restore his deputy. R. 
1 Lev. .306. 7. 

So, a TTiandamus lies to an inferior jurisdiction, or officer, to require 
that which by the duty of his office he ought to do: as to the maj’or, 
&:c. of a corporation to admit him, who has a right to a freedom, of 
office. Vide supra. 

[To compel the warden of a college to affix the common seal of the 
college to an answer of the fellows, &c. in chancery, contrary to his 
own separate answer put in. Cowp. 377.] 

[To the commissioners of tlie land-tax in A. to compel them to 
elect a clerk to them in the department for the rates and duties on 
windows, houses, and lights. 1 T. R. 146 ] 

[To a ma 3 "or to put the corporate seal to the certificate of the election 
of recorder. Rex v. York, T. 32 Geo- 3. 4 T. R. 699.] 

[To compel a meeting of maj^or, aldermen, &c. requisite to approve 
a candidate for a franchise. 1 B. M. 127..] 

[To a mayor, &c. disapproving, without cause, a pei^son who has a 
right to be approved and admittetl. ^ Ibid.] 

[To a mayor to proceed to election, where there is a clause to hold 
over. Str. 555.] 

(/)' 1. Or parish clerk. Say. 15a. 

e. Though removed by the parson, 11. Mod. 221. Sed vide March, 101. pi. 174, 
Salk. 556. 11 Mod. 261. 

5. Mandainns granted to the vicar of Great Gaddesden to restore a parish clerk ap- 
pointed and removed by him. M. 28 G. 2. 

4. A mandamm lies to swear in as well aselect an officer, though it is not known wha 
n particular wdll be elected. Ld. R. 559. 

[To 
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[To elect a mayor after a colourable election of one. 4* B. M. 2008. J 

[It may be granted to go on to election of a mayor, though there is 
one de facto* Str. 1008. 1157.] 

[But the subsisting mayor de facto must always be made a party. 

1 Bl. 445.] 

[And not for a mayor only, but for other officers necessary consti- 
tuent parts of the corporation, as bailiffs, coroners, chamberlains, &c. 
Str. 1180.] (y). 

[By a liberal construction of stat. 11 G. c. 4. a mandamus may be 
granted to elect a mayor, tliough there has been no legal mayor for 
some years. B. R. H. 178.] 

[Two mandamud s may be granted on the application of different 
parties for the same election. Ibid. 

[On judgment of ouster against a mayor, mandamus cannot be granted 
till the Judgment is actually signed, and then the prosecutor has a riglit 
of priority of motion for it. 3 B. M. 1386.] (r) 

[To swear in* an ale taster. Str. 608.] 

[To swear in director of a chartered company, as the Amicable 
Assurance. Str. 696.] ( 5 ) 

[To an old officer, to deliver records, which concern justice, to the 
new one. R. 1 Sid. 31.] 

[To restore to the office of yeoman of the wood-wharf, being an an- 
tieiit office, and a freehold. Str. 852.] 

[To the clerk of a company, to deliver up books, &:c. to Uie company, 
he being removed. Str. 879. Vide 1 Bl. 50.] 

[For the steward of a borough to attend with the books at next cor- 
porate assembly. Sir. 948.] 

[To the old oveiscci of the i)oor, to deliver the books of tlie poor’s 
rates to the new overseer. 1 Wils. 305 ] 

To the lord of a leet, to administer the usual oath to a port reeve of 
a town elected. U. 2 Rol. 82. 85. 

[It lies on 11 G. c. 4. to the steward of a court-leet to hold a court- 
leet, and there to sweai- a jury to present all things proper, that they 
may present A., tlie j;eson duly elected mayor. Audi*. 279.] 

[To enlbrce tlie attendance of tenants of a manor at tlie court-leet, to 
make a jury. Str. 1207.] 

[To steward and homage of a manor, to hold a court, and present 
purchase deeds of burgage tenements ; which, when presented, entitle 
purchasers to vote for members. The homage are ministerial in this 


{q) So, to elect a mayor, if it appear that the person elected is not qualified to accept 
the office, not having taken the sacrament within the limited time. 1 liast, 79. 

(r) 1. A mandamus to a mayor, &c. to fillup vacancies in a corporation, not- 
withstanding a quo warranio inforiiiation, disputing liis title, is pending against him, 
unless, perhaps, where the party a[)plying for the mandamris is the prosecutor therein. 
6 T. R. 301. 

2. A mandamus will he granted after an election which is colourable and clearly 
void. 4. Burr. 2008. 

(«) 1 . A mandamus will lie to restore a recorder. 4 Burr. 1 999. 

2. A motion for a mandamus to affix the corporate seal to the certificate of the elec- 
tion to the office of recorder, on an affidavit that he had the majority of legal votes at 
election, is, — like one to swear in a corjiorator— , of course* 4 X* R* 


case I 
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case ; if the conveyances are fraudulent and not good in law, it may 
be returned. 1 Wils. 283.] 

[To a lord, to hold a court-baron, and to the homage to present 
conveyances of burgage tenements, whether the conveyances appear to 
be legal or not. 1 Bl. 300.] (/) 

[To a judge of a court of a town to give judgment on a verdict, 
though he had granted a new trial, which he could not do. Str. 
113 ] 

[It lies to oblige an officer to do his duty, thougli there is a penalty 
for his neglect. B. II. H. 261.] 

[In doubtful questions, the court will not determine on motion; 
mandamus shall go, that may it come before them on the return. Ibid.] 
To the spiritual court, to administer the oath to oiie elected church- 
warden. 11. Mar. 22. 166. R. 1 Vent. 115. 267. II, Ray. 4-39. 

1 Lev. 75. 11. Pal. 51. R. 2 Rol. 234*. I. 15. Mod.,Ca. 89. 

2 Ilol. 106,107. Lut. 1010. R. Carth. 118. 11. Jon. 4-39. Cro. 

Car. 551. B. R. H. 130. 

To swear a sexton, i)arish clerk, &c. R. Mar. 101. R. 2 Rol. 234. 
1. 35. {ji) 

To make a probate of a testament. R. Ray. 235. Acc. 2 Rol. 107. 


(0 1. A ijiand'imus may be granted to admit to a ccpyboltl estate, the person who 
appears to liavo the legal estate, without regard to his C(|uiry. 2 Smit h, 417. 6 East, 431 . 

2. It is not a rule, that a mandamus to the lord ol‘ a manor, on behalf’ of a copyhold 
tenant, will only be granted where a suit is depending. Any other case of reasonable 
necessity is sulBcient. 4 M. <Sr 8. 1(>2. 

3. A mandamus to admit to a copyliold lies, though no fine has been paid, since none 
is due until admittance. 2 T. R. 484. 

(?^) l.The office of j)arish ederkis a temporal office; and the clerk, though appointed 
by the minister, if unlawfully displaced, may have a mandamus to be reinstated. Cowp. 
370. 3 liurr. 1878. Loft. ’434. 

2. A mandamus maybe granted to the trustees of a meetingbonse to almit a dis- 
senting teacher duly elected. 3 Burr. 126.“. 1 Blk. 300. 352. 

5. JVIandarntis granted to compel the warden of VVadliam College to affix the common 
seal of tlie college to an answer of the fellows, &c. in chancery, contrary to liis own 
separate answer put in. Cowp. 377. 

4. A mandamus lies to the keepers of the common seal of the university of Cambridge, 

commanding them to put it to the instrument of appointment of their high steward, 
pursuant to a grant passed in senate. 3 Burr. 1645. 1 Blk. 547. 

5. A mandamus to the archbishop and bishop to license to a lectureship, or shew 
cause, iki:. lies, if’it appear that the candidate has a right. J 3 l^ast, 420. 427. 1 5 East, 1 1 7. 

6. A refusal by the archbishop must appear, before t!ie court will entertain a motion 
for iimnndamus to the bishop to license to a lectureship, which he has refused to do on 
the alleged ground of unfitness. 13 East, 419. 

7. A mandamus lies to admit or restore to the ministry of an endowed dissenting 
meeting-house. 3 T. R. .575. 

8. A mandamus is grantable where there is no otlier specific legal remedy. Therefore 
it may be had by a candidate for the office of clerk to the coimnissioiiers of the land-tax 
in their department, for the rates and duties on windows, houses, and lights, directing 
tlje commissioners to proceed to an election. 1 T. R. 146. 

9. Mandamus to arbitrators under a canal act to appoint an umpire. 3 Smith, 388. 

10. I'hoLigh a mandamus to churchwardens, &c. to make a church rate will not be 
granted, that being a matter of ecclesiastical cognizance ; yet it will be granted tocoiu- 
pei them to assemble and determine whether a rate should be made. 4M. & S,250. 

1 1 . A mandamus will lie to register and certify a dissenting meetinc-house. 4 Burr. 1 99 J . 

1 Blk. 606. 

12, A mandamus for administration to the next of kin may be granted, notwith- 
standing a suit depending, if his consanguinity be not denied. 4 Burr. 2295. i B]k.64o. 

Or, 
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Or, to grant administration to him to whom it belongs. 1 Sid. 281. 
372. 1 Lev. 187. R. Sti. 7, 8.^ 

[To grant administration geiierally, but not to what person. Str. 
552.] 

[To grant administration to the next of kin, notwithstanding a suit 
depending, if the consanguinity be not <lenied. 1 Bl. 640 ] 

[But Us pendens^ if the consanguinity do not appear, it is a sufficient 
reason to discharge a rule for a mandamus. 1 Bl. 668 ] 

Or, to absolve an excommunicated person. 2 Rol, 107. 

To grant probate to an executor. 11. 1 Vent. 335. R. Garth. 4*57- 
And it is not a good return, that he did not give caution, being an in- 
solvent. R. Garth. 4-58. Ld. R. 361. 

* [To a dean and chapter, to admit a prebendary to his stall and voice. 
Str. 159.] 

[Or, to elect. 1 T. R. 652.] 

[To a bishop to admit a parson to a prebend in his church. Str. 
1082. Andr. 20 ] 

[To justices to receive complaints against such persons, who refuse to 
pay the suras assessed upon them, and to proceed thereupon to levy. 6 T. 
R.198.] 

[So, if on an appeal against overseers’ accounts the sesKsions disallow 
some of the items, and do not order the overseers to pay the balance 
to the successors, two justices out of session may enlorce })aymeht 
of the balance, and if they refuse to inleifere, the couit will grant 
a mandamus to compel them to hear the complaint. 4- T. R. 246.] 
To a justice of peace, to admit a constable. Adm. Noy, 78. Dub. 
1 Bui. 174. 

[To allow constables extraordinary charges in providing carriages for 
king’s forces. Str. 42,] 

[For them to compel treasurer of the county to reimburse constables’ 
extraordinary charges in providing carriages for the king’s forces. 
Str. 93.] 

[To appoint overseers of an cxtraparochial vill. Str. 512. Fort. 321. 

1 r. R. 374.J 

[To justices, to appoint overseers in a liamlct where there* never were 
any, if there are poor belonging to it, chargeable on another hamlet, 
which cannot remove them for want of them. 1 Wils. 138.] 

To sign poor’s rates. Garth. 450. 

[To a justice of the quorum, when there is only one to sign a poor’s 
rate. B. R. H. 128.] 

Though there be a former rate signed, which omits part of the pnrisli 
as not chargeable ; for it is not inconsistent to sign both, whereby 
the right of those omitted may be contested. 2 Mod. Ca. 335. Vide 
Garth. 450. 

[To justices, to swear an overseer to his accounts ; if they have a legol 
objection, they may return it. 1 Wils. 125. Vide Justices of Peace, 
(B 65.)] 

To grant warrant to levy balance of old overseers accounts. 
Str. 992. \x) 

^ 

{x) To two justices to receive and proceed on a complaint against an overseer for 
refusing to pay over a balance found by the sessions to be in lus hands. 4 T.R. 216 '. 
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|]To make a warrant of distrefss on a poor’s rate, though it appear# 
that the reason of their refusal was, that they insisted on first summon- 
ing and hearing the parties ; but they may return that, or what they 
please. 1 Wils. 133.] 

[To justices tovswear surveyors of the highways. 4 B. M. 2452.] 

To make a rate upon anotlier parish for relief 2 Mod. Ca. 344. 

[To make a rate to reimburse a surveyor of the highways. Str. 211.] 

To take surety for the peace. R. F. g. 85* 

> [To take security, on articles of the peace exhibited in B. R. Str, 
835.] 

* [To proceed to judgment on an information of a seizure. Str. 530.] 

To take an appeal by a teaclier in a conventicle, convicted upon the 
St. 22 Car. 2. 1. Sand. Obs. upon the st. 57. 

To admit one to take the oath, 8cc. in order to be a teacher of a sepa- 
rate congregation. Mod. Ca, 310. 

[To register and certify a dissenting meeting-house. 4 B. M. 1991.] 

[To the trustees of an endow^ed dissenting meeting-house, to admit 
one elected to the use of the pulpit, as pastor. 3 B. M. 1265. 1 Bl. 

300.] (y) 

[But upon applications Iqn a mandamus to be restored, the party ap- 
plying must shew that he has complied with all the requisites to give 
him Si prirna facie title; because if properly admitted, he may bring an 
action for money had and received for the profits. 3 T. R. 578.] 

To a visitor to take an appeal to him made by a fellow removed. 
Semb, cont. 5 Mod. 453. Vide post, (B). 

So, it lies to the mayor of London, to enter up a judgment upon the 
statute for rebuilding London. R. Ray. 214. 1 Vent. 187. 

To the president and council of Wales, to admit a deputy of the 
secretary, wdio had his office excrccnd, per se vel depute R. 1 Vent. 110. 
1 Lev. 306. 

To the mayor of a borough to inrol a testament, which by custom 
ought to be inrolled. 2 Rol. 106. 

Vide Dismes, (M 8). 

To one who has turned out the curate of a chapel, endowed with 
land, who had been appointed, been weeks in possession, and had a 
licence to restore him ; and this, though the right of appointment is 
litigated: this is the proper and most effectual method to try right 
to officiate in chapels, whether it depends on nomination or election. 
2B.M. 1043.] 

A fnandamus must be made out according to the rule for it, or it will 
be superseded. Str. 879.] 

[On motion for mandamus to restore one to be in the court of assist- 


If a statute gives an appeal to the sessions, and requires the sessions to hear anti deter- 
mine an appeal within a limited time, and an application is made to the sessions to 
receive an appeal, and respite its hearing until after the time limited by the act for 
hearing and determining it, which they^-efuse, the court will not grant a man^mtisio 
the justice to receive the appeal. 4. T. R. 488. 

iy) 1. And though it lies to restore a pastor who has been removed. 5T.R, 57 5, supra. 

2. Yet a mandamus to restore a pastor shall not be granted, unless it appears that he 
has gone through all the ceremonies required by his sect to warrant him in holding 
the office. R. 3 T. R. 575. 

3. And complied with the requiaites of the toleration act. 3T.R. 577. 

VoL. V. D anU 
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ants of a company, there is no need of affidavit to shew he was ofice 
in; for if he was not, they may return that. B. R. H. 129.] 

[If the court has proposed to try an election by issue, or to proceed to 
new' election, and one party refuses it, the court wrill insert sUcli refusal 
in the rule, that it may appear authentically to the jury on trial. 
3 B. M. J2G5.] 

[By stat. 12 G. 3. c. 21. any person entitled to be admitted a freeman, 
who shall ajiply to the mayor, &c. to be admitted, and give notice, speci- 
fying the nature of his claim, and that unless admitted, in a month he will 
apply to B. R. for a mandamus^ and mandamus afterwards is granted; 
and the person is admitted, the mayor, ike. shall pay costs.] (z) 

(B) coben it Doe0 not Uc. (a) 

But ^mandamus does not lie for a private office; as^ to restore the 
steward of a court baron. 1 Sid. 40. 169. cont. if he has a patent for 
life. Per Hale, 2 Lev. 18. Acc. F. g. 194*. Vide ante, (A), {b) 

Or, a proctor in a spiritual court. R. 3 Lev. 309. 3. Mod. 332. 
8ho. 217. 251. 261. Skin. 290. — R. for they have jurisdiction over the 
officers of their courts. Carth. 169, 170. 

Or, for the master of the water-house of#ie lord mayor : for it is more 
a service than an office. 1 Vent. 143. 

Or, for a clerk of a j)vivate company in London. Mod. Ca. 18. ic) 

Or, a town clerk, who was removable ad libitum. 1 Sid. 15. Vide 
1 Vent. 77. 82. Vide ante, (A). 

So, it does not lie for the admittance of any in an inn of court to the 
bar, Sti 457. Ray. 69. Mar. 177. [Doug. 353.] 


(z) 1. A secomi inandainun is not to be granted after a good return to a former one, on 
the ground that tlie former one was improperly directed, Ld. R. 563. 

2. U|)<m a contested election for a corporate office, if one of the candidates gets 
a majority of votes dc facto, is admitted and sworn in, the court will not grant a man., 
damus to admit and swear in the other upon affidavits that he had the majority of legal 
votes. sT. R.259. 

o. But had the election of the former been colourable only, and clearly void, they 
would grant' a viandaimts for the adniissioii of the other. O. 2 T. R. 260. 

(a) 1 . To the lord of the manor to hold a court, summon a jury to present the convey- 
ances and admit the parties burgesses } and another to the jury to present the convey- 
I ances. 

2, To the lord of a manor to put particular persons, being burgage-holders of the 
manor, on his list to enable them to be sworn on the homage, in ofder to join with the 
other burgage* holders in the choice of a bailiff'. 

5. To the judge of an inferior court to give some judgment. But hot what. 

(5) 1 . A viandamus will be granted to enforce a legal only, not an equitably right, as a 
trust, since over the latter a court of law has no jurisdiction. 3 T. R. €46. 

2. And it will not be granted where there is another specific remedy ; as by infor- 
mation in nature of ^uo warranto. Not, therefore, where one of two candidates for 
a corporate office having been elected and inducted, the other complains that himself 
4 >ught to have been elected. 2 T. K. 259. 

5. It is a general rule that a nmndamiis will not be granted, where the party applyiivg 
Tor it has some other specific legal remedy; nor where the party may maintain quare 
imjHrdit. Exceptions, however, to this rule have been allowed, where though the party 
lias had another remedy, yet it has now become an absolute proceeding; thus where it 
has been an assize. 1 T. R. 396. 

3. Mandamus will not be granted to do that which is likely to be done without it by 
consent. Loftl. 148. 

{cj Nor to a rector to certify to the bishop the election of a lecturer, there being no 
iininemorial custom for the lecturer to use the pulpit without the rector’s consent, and 
the lecturer being paid out of the poor’s rates. 4 T. R. 125. 

2. Nor where it appeared that the lectureship had been originally endowed by the 
rector with an annual stipend payable out of the impropriate rectory. 2 East, 462, 

I Or, 
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Or, to admit in the college of physicians. II. 2 Sho. 178. Carth. 92. 
R. i Lev. 19. Vide ante, (A). 

[A mandamus to help a general visitor to visit his college, or to compel 
an inferior officer to do his duty is felo de se^ and shall be quashed. 
B. R. H. 212.] 

[There is no precedent of a mandamus to a visitor. Andr. 176.] 

[And the court will certainly not grant it, when it is doubtful whether 
such person is visitor or not. P Wils. 266.] 

[It does not lie to a bishop to grant a licence to a parson to preach as 
lecturer of a parish to which he has been elected by a number of the 
inhabitants wliere there is no temporal right in question, and where 
another elected by other of the inhabitants, and admitted by the rector, 
is in possession- 1 Wils. 11. Str. 1192.](<i). 

[Nor to the bishop of a diocese, who is visitoi*, to restore a prebendary 
deprived by him for incontinency, though he had not adnionished him 
thrice as the statutes recjuire. - I Wils. 206.] 

[If parson has power to nominate parisH-clerk, who must be approved 
of by the vestry; parson nominates A., many of the vestry sign their 
approbation, none dissent expressly, but some demand a poll for B., 
which is refused, the court will tiot grant mandamus to a parson to nomi- 
nate. 3 B. M. 1877.] 

So, it does not lie for a fellow of a college, when there is a visitor. 
R. Sho. 74. R. 3 Mod. 265. R. lSid.71. R. 1 Mod. 82. 2 Lev. 15. 
R. l.Lev. 23. Carth. 168. R. Ray. 31. Adm. Ray. 102. 1 Mod. 84. 
2 Jon. 175. Vide ante, (A), (e) 

Or, for any fellow or scholar of a college ; for if it has no special vi- 
sitor, the founder shall be visitor. R. CartJi. 92. (y‘) 


(d) Nor to a bishop to license a lecturer without the consent of the rector, where 
such lecturer is supported by voluntary eontributions, unless an immemorial custom to 
elect without biieh consent be shewn. 1 T. R. 351. 

1 ^.') 1. The court seemed to think a mandamus would not lie to restore a man 
to his stall as one of the vicars choral in a chureli (the church of Southwell in 
Nottinghamshire because there was a visitor. 

2. The court will not ^rant a mandamus for declaring one of the fellowships of a college 
vacant and proceeding to the election of a new one, because every college must have 
a visitor. 4 T. R. 233. 

3. A mandamus does not he to admit a vestry clerk, because it is not a ^xed permanent 
office, but may be determined at any time by the inhabitants. 5 T. R. 713. 

4. On a rule nisi for such a mandamus, it appeared that there had been a vestry clerk in 
the parish for many years, that he was chosen by the majority of the inhabitants, that the 
parishioners bad agreed that the office should be held as an annual office, and that the 
clerk had always received an annual salary ; but the court held that the parish were not 
bound to continue the office, and as it was of a private nature only and not permanent, the 
mandamus could not be granted, and* accordingly they discharged the rule. 5 T. R. 713. 

5. The court will not grant a mandamus to compel a man to obey an order of ses- 
sions ; the proper remedy is by indictment. 6 T. R. 168. 

6. Therefore they refused one to the treasurer offpart of a county to compel him to 
pay the keeper of the common gaol a quarter’s allowance granted him by the quarter 
sessions. 6 T. R. 168. 

{f) 1. To a bishop to permit a person elected canon residentiary of a church to sub- 
scribe the liturgy, according to the acts of uniformity, to qualify him for admission. 

2. To a bishop to grant a licence to preach in a pai’ticular church, to a person entitled 
So preach there. 

3. But it will not lie to make a bishop grant a licence to preach in a particular place, 
unless the person who applies fork. 

4. Therefore a mandamus was refused to grant a licence to a man to preach in a church 
in which lie was appointed lecturer, because his appointment was in direct opposition 
lo the established usage (what seemed the material ground), because he had not leave 
irom the rector. 

[In 
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[In the case of a p^^ivate eleemosynary lay ^foundation, if no special 
visitor be appointed by the founder, th6 right of visitation in default of 
his heirs devolves upon the king, to be exercised by the great seal. On 
this ground the king, is visitor of St. Catherine’s Hall, Cambridge, and 
the court refused to interlere by mandamus to compel the master and 
fellow s to declare one of the fellowships vacant, and to proceed to a new 
election. 4T. R. 233 ] , 

Or, to the master of a college, to remove fellows for not taking the 
oaths. Semb. Skin. 393. 546. 

So, it does not lie for an office not known, unless it be specially de- 
scribed ; as to be one of tJie eiglit men in Ashbourn court, without 
describing what is his office. R. 2 Mod. 316. 

[So, w'liero there is a custom that no person shall be elected to, or 
serve an office for more than two years successively, a mandamus will not 
be granted to admit a pei son who has been elected to serve for a third or 
fourth year. 1 T. R. 423 ] 

[To give a man actual possession (except it be to restore) but only 
legal, and then he may maintain his right. Str. 536. j 

So, a mandamus dt>es not lie to prevent a molestation against law: as, 
not to molest a preacher. R. Sal. 572. 

[Nor, to restore a person, where it is confessed he was rightly re- 
moved, though he had no notice at the time to appear and defend him- 
self. Cowp. 523.] 

[Nor, to restoi e to an office, though the party w as irregularly suspend- 
ed, if it appear by his ow'n shewing, that there was good ground for the 
suspension, if the proccedin’gs had been regular. 2 T. R. 177.] (g) 

To make a rate to reimburse an overseer; for the statute does not 
direct any, but for relief of the poor. R. Sal. 53. 2 Mod. Ca. 338. 

[To overseers, &c. to make an equal rate. 4 B.M. 2290. 1 Bl. 667.] 

l^To churchwardens to make a church-rate, it being a subject of cede- 
fiiastical jurisdiction. 5 T. R. 364.] 

[To magistrates to order them to issue warrants of distress to levy a 
poor-rate on certain persons who have refused to pay, unless those per- 
sons have been previously summoned. 6 T. R. 198.] 

[To make a rate to reimburse two of the inhabitants their charges, in 
deftmee of an indictment for not repairing a bridge. Str. 63 ] (/?) 

[Not to insert particular persons in a poor’s rate, though affidavits of 
their sufficiency, and that they are omitted to prevent their voting for 
members of pariiament. Str. 1259.] (?) 


(ft) 1. The coin-" will not grant a rnandamus in opposition to a long continued usage, 
where the wortls of a charter are in any degree doubtful, especially if there is another 
remedy open. 1 M. & 8. lOl, 

2. A mandamus does not lie to the archbishop of Canterbury touching the admission 
of one as advocate in the court of arches. 8 East, 21o. 

(A) The court will grant a rnandamus to to sign a poor’s rate for a parish, 
notwithstanding affidavits that the parish contains several vills, and that each vill has im- 
meiaarially maintained its own poor, and had separate rates for the purpose ; that rates 
bad been made for each vill in the current year, and the poor effectually provided for; 
because that would be to try the cause upon affidavits, and preclude the party from his 
remedy for a false return were the matter they contain false. 

(») A ntandamtts to compel a magistrate to enforce a conviction for the plaintiff re- 
fused, where he had returned that the defendant was convicted of the penmty before- 
hand, but that the said conviction was invalid in law; and there was not an ofience far 
which the said penalty was payable, or could legally be levied. 2 Smith, 274* 

[To 
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[To churchwardens, to call a vestry to elect churchwardens. Str. 

6860 (h) 

[To justices of a city to grant a licence to keep an alehouse. Str, 881.] 

So, it does not lie to do an act, which tlie party may do, or not, at 
his discretion ; as, it does not lie tou visitor to receive an appeal. Per 
Holt. M il W. S. Usher's Case, 5 Mod. 453. 

[Contra^ that it lies to hear an appeal and give some judgment. 
2 T. R. 338. n. 

[Not to a mayor, to give the key of the town -hall to the lord of a 
manor to hold the court- leet in it, as had been usual. Wils. 76.] 

To the ecclesiastical court to deliver an original will, proved there, 
to a devisee oF lands by the same will. 1 Sid. 443. 

To grant administration to one as next of kin, after an administration 
granted to another. Blackborow v. Davies, E.13W. S. [Com. 96.] (/) 

[To the ordinary, to grant administration durante minori estate ; for 
no law says to whom it shall be granted. Str. 892.] 

[Or, to grant administration witli the will annexeil during minority 
to a certain person, nor to grant administration generally in such cases. 
And. 24.] 

So, if there be a suit depending in the spiritual court, whether there 
w’as a will or not, a mandamus shall not be granted to grant administra- 
tion, till the suit be determined. li. .5 Mod. 374, 5. 4 B. M. 2295. 

Or, if such a mandajnus is granted when there w'as a will, that may 
be returned. 5 Mod. 375. 

So, a mandamus does not lie for a man outlawed, till the outlawry 
be reversed. R. Sho. 288. 

[Or, to swear in one who has had judgment against him, on a quo 
*ivarranfo for usurpation. Str. 625.] 

Or, to restore A. who was elected alderman, 8fc. in the place ofB, 
afterwards restored by rnandamis ; though the place of B. be after- 
wards vacant ; for A. must be elected de novo. R. 2 Bui. 122. 

So, if he be not wrongfully ousted; as, if he resign. K. 1 Sid. It. 

Or, be only suspended. Dub. I Ley. 162- 

Or, lapse his time ; as, if a mayor be amoved, after his year elapsed, 
lie shall not have a mandamus. R. 1 Sid. 33. 

So, if a peremptory mandamus go, there can be no mandamus for 
another, upon pretence that he was well elected, and the other maji^ 
damus gained by artifice, till the right of election be tried. II. 2 Jon. 
^ 15 . 

[Where an action will lie for a complete satisfaction equivalent to a 
specific relief, a mandamus will not lie. It will therefore not be granted 
against the bank to transfer stock, because a special action of assumpsit 
will lie. Doug 526.] 

[Nor, against a bishop to license a curate of an augmented curacy, 
whei*e there is a cross nomination, because the party has another speci- 
fic legal remedy by quare impedit. 1 T. R. 396.] 


(A*) 1. The repairs of a church are a subject purely of ecclesiastical jurisdiction, hence, 
a mandamus for a rate for tlie repairs docs not lie. . 5 T. R, J64. 

2, A inaudamiis to make a rate for the repairs of a church, e. gr. will be refused where 
the rate, as the defendants were required to make it, is bad. 12 East, 550. 

(1) A^viai^damm for administration to the next of kin wiil not be granted, if a suit l-c 
depending concerning the validity of a will. 4. Burr. 2295. 1 Blk. 6C8. 
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[If the right of nomination be in one party, and that of presentatiort 
in another, if either impede the other in his right, a quarc impedit lies, 
anci therefore a mandamus will be refused. 3 T. R. 646.] 

[A mandamus does not lie ex dehito justiti(X for every rightful officer, 
though disseised, for he bring assise. B. R. H. 99.] 

[One who has a legal right to an office Is not entitled to have books 
delivered by one who has an equitable right, and therefore not to a man- 
damus for them. B. R. H. 99.] 

[The court will not grant cross or concurrent mandamus without spe- 
cial reasons. 2 B. M. 782.] 

[If an election is doubtful, it should be tried by information quo ^xar~ 
ranto^ not on mandamus, 3 B. M. 1452.] 

[Therefore a mandamus was refused, to admit a recorder of a borough, 
because there was a recorder dc facto ; and the parties had another rc-- 
mcdy by quo •war7'anto ; though both claimed under the same election. 
2 T. II. 2.59.] 

[And if a rule to shew cause is obtained, and it appears on affidavits 
that it was improper for ma7idainus^ the court may discharge it with costs. 
Ibid. 1 T.R 396.] 

[The court will not grant a special 7nandamiis to summon the indivi- 
dual [persons who were summoned for a jury on a former day to proceed 
to election. 3 B. N. 1452. 1 Bl. 452.] 

[The court will not grant a 7)ta7tdamus to compel the performance of 
any thing in future, which had been voluntarily done before: therefore, 
where trustees under a road act had turned a road through an inclo- 
sure, and made tlic fences at their own cxpence, and repaired them 
for several years; a mandamus was refused to compel tliem to continue 
such repairs, beeause there was no special provision in the act to that 
effect. 2 T. R. 232.] 

[By an act of parliament for maintaining the poor at Southampton, 
and for other purposes, and incorporating the guardians, pow er is given 
to the guardians to raise money for certain purposes, and to appoint a 
treasurer who is to account to them and pay over, &c. according to 
their order; and an appeal is given to the quarter sessions against 
any thing done under the act, wlio have power to make such order 
therein, either by directing the money to be returned, or otherwise, 
as to them shall seem meet;” the guardians ordered the treasurer to 
pay a sum of money for a purpose different from those mentioned in 
the act, against which an appeal w^as entered at the sessions, where that 
sum was disallow^ed in the account, and the treasurer who had paid it 
was ordered to repay it to the succeeding treasurer. The court 
refused to grant a mandamus to compel the late treasurer to pay over 
the money according to the order of sessions, because he was a minis- 
terial officer and bound to obey the order of the guardians. 5 T. 
R.549. 

[The court wnll not grant a mandamus to restore a person banished 
from the university of Cambridge, under the statute de concionibus^ 
though that statute inflicts also banisliment from the college, which part 
of the punishment the sentence had not inflicted. 6 T. R. 89.] 

[Nor, to admit a vestry clerk. 5 T. R. 713 ] 

[A., a captain of an India country trader, contracts in India with B. 
for a crew according to the custom of the country; A. arrives in Eng- 
land with the crew, and then makes a voyage <vith them to the West 

Indies 
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Indies and back again. An action was brought by part of the crew for 
wages due on the West India voyage, and it was holden, on a motion 
for a mandamus to examine witnessesin India under the statute 13 Geo. 3. 
c. 63. s. 44. that the cause of action did not arise there^ and the rule 
was discharged with costs, {m) 1 Bos. & Pull. 177.] (») 

(C) Ctjc form of a manUamutf. 

(C 1.) To whom directed. 

A mandamus must be directed to those, who are to do the thing com- 
manded ; and therefoie, where a corporation is to elect, See. it may be 
directed to them by their corporate name. 

And if the corporation be misnamed, there shall be no restitution 
thereon. R. 2 Jon. 52. Vide Garth. 501, Sal. 700. 

[The court, when they graiU mandamus^ will not specify the person to 
whom it shall be directed : it is at the peril of the person who desires 
the writ to direct it to a proper presiding officer. 2 B. M. 782.] 

[It need not allege the person to whom it is directed is the person to 
whom it appertains, &c. and if it is not directed to the proper person, he 
must return it so. Str< 893.] 

[After a return has been made, no objection can be received to the 
writ itself. 5 T. R. 6(3.] 

[The rule to shew cause why 2ima7idamus shoulfl not Issue to chuse a 


(w<) 1. A wnndcnmit will notlie to execute one part of a power granted by act of par* 
Jiarnent. 2 Blk. 708. 

2. A mandamiLs will not lie to the treasurer of a county to reimburse constables monies 
expended for conveying rogues, vagabonds, and disorderly |>ersons. 2 Burr. 111)7. 

S. A mandamus efoes not lie to a ministerial officer to compel obedience to* his duty 5 
the remedy is by indictment; not, therefore, to the treasurer of a county to compel 
obedience to an order of quarter sessions. 6 T. R. 16vS. 

4. A mandamus to examine witnesses in India pursuant to stat. does not lie wliere the 
suit is by an Indian mariner for wages in respect of a voyage undertaken, since his arrival 
here from this country to the West Indies. 1 B. & P. 177- 

5. A mandamus does not lie to the Bank of England to transfer stock. -Dougl. 524. 

(«») Application for — 1. In rules for a nwndamusH .0 elect a mayor, a subsisting mayor 

de facto must always be a party. 3 Burr. 1452. 1 Blk. 44.'>, 

2. Affidavits for a mandamus sworn in courts or before a judge of K. B., need not 
be entitled in the K. B. 15 East, 189. 

3. A mandamtis to proceed to an election upon judgment of ouster, cannot be moved 
for till juclgment be actually signed; and the prosecutor is entitled to the priority of 
this motion fora mandamus, \n preference to every other person. 3 Burr. 1386*. 

4. A mandamus for a rate to reimburse those who have been compelled to pay a fine 
under an indictment against inhabitants for not repairing a road, must be appffcd for 
within a reasonable time after payment. 12 East, 366. 

5. An application for a mandamus to compel a canal company to assess the value of 
and amount of compensation due for land taken for the purpose of the canal, must be 
made within a reasonable time. iM.&S. 32, 

6. The motion for a mandamus to examine witnessesin an information for offences in 
India under st. 24 G. 5. c. 25. Sc 26 G..3. c. 57. must be made within the four first full 
days after plea pleaded. 4 T. R. 662, 

7. Where an application is made to the court for a mandamus, to direct the filling up 
any vacancies in a definite integral part of a corporation, the court will require strong 
grounds to induce them to refuse the writ, on account of the great inconvenience which 
may follow from the not fi^lling up such vacancies, and the risk of dissolving the corpo- 
ration. 6T. R.301. 

H, When an application is made for a mandamus, and the question turns upon a cus- 
tom which the parties litigating desire to have tried, the court will cither grant the wi^ 
or direct an issue, according as the application is supported ; and if unsupported, will 
discharge the rule, l T. R.331. 
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mayor, should include the mayor de Jacto^ and he should be served* 
3 B, M, 1452.] 

If the corporation be, mayor, aldermen, and commonalty, a writ to the 
mayor, burgesses and commonalty, is bad. Sal. 433. 

So, if a writ be hallivis^ &c. gipjpU and not gipwici, Sal. 435. 

[If the right of election is in the mayor and aldermen, and the manda- 
mus is directed to the mayor, aldermen, and common council, the court 
will grant supersedeas quia impronidc* G. Str. 55.] 

[If the power of amotion is in the mayor, aldermen, et ah de communi 
concilio^ and the writ is directed to the mayor, aldermen and common 
council, it is well, though the word ah is omitted. G. Str. 640.] 

If directed to those, who ought to do it, though they are only part cf 
the corporation, it is sufficient. R. Sal. 699- 701. Garth. 501. 

And if it be diiected to them and more, it will be bad. Per three 
J. Holt cont. 701. 

So, if a writ be to A., which commands B. to restore, &c. it shall be 
quashed. Sal. 436. 

But it is sufficient, if it be directed to the corporation, though part only 
are to do that wliich is commanded by the writ. 1 Rol. 409. 

If directed to the mayor and burgesses, quod eligetis et jurctis se- 
cundum auctoritatem vestram^ when the burgesses only are to elect, and 
the mayor only to swear. R. 2 Mod. Ca. 112 128. 

[In a mandamus to a company to compel them to inrol indentures of 
apprenticeship, it is sufficient to state generally, that those who have 
served a free burgess, &c. under indentures of apprenticeship, and whose 
indentures have been inrolled, are entitled to be admitted to their free- 
dom ; that A. B. had served, &c. ; that his indentures ought to have 
been inrolled on being tendered, &c. ; and that they were tendered for 
that purpose; but that the defendant refused to inrol them, bcc. 
7. T. R. 543.] (o) 

(C S.) Must be to make election. 

So, it ought to be granted, to proceed to an election to the office, and 
not to elect a particular person. R^ 2 Bui. 122. R. 2 Rol. 456. 1. 25. 

[Under 11 G. 1. c. 4. it may be, to proceed to the election of any an- 
nual officer, as well as of the mayor, or head officer. 2 T. R. 732.] 

If several are removed, it must be for each by himself; for several 
cannot join. R. 5 Mod. 11. Sal. 433. 436. 2 Mod. Ca. 209. 

[It must not be to admit all persons having a right; if the w'rit is so 
drawn up it shall be superseded. Str. 578.] 

[If there is a custom to give tw^enty-four hours notice of election, tJje 
court will not fix a day, nor order six days notice. Str. 949.] 

(C 3.) Must shew the party ouglit to be admitted, (p) 

So, the writ of mandamus must suggest all that is requisite to shew 
the party ought to be admitted. Mod. Ca. 310. 

[So, 


(o) A direction of a mandamus to a corporation, by its corporate name, notwithstand- 
ing the vacancy of the mayoralty, is good, since that is the legal description of the body as 
long as it continues to have any corporate existence at all. But where the direction is not 
to the corporation by its corporate name, it seems to be bad, if it extends beyond the 
persons who are reqnired by the charter to concur in the particular thing commanded 
by the mandamus. 2 M. & S. 585. 

(p) 1. Where an act is to be done by some of the integral ports of a corporation, it may 

be 
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[So, if the suggestion rf the writ is, that he has a right (there 
set forth) to be admitted on payment of a reasonable fine, he need 
not shew how or by whom it is to be assessed. B. R. H. 362.] 

A mandamus to overseers to account, must shew that there was no 
other remedy. 5 Mod. 420, 1. 

But a mandamus to do, &c. is sufficient, though the words, vrl 
causam nobis significesj &c. be omitted. R. 5 Mod. 314. 8kin. 
359. (r) 

(C 4.) How testeM. 

So, a mandamus must be teste’d within term. 1 Sid. 304. Vide 
Abatement, (H. 14 ) 

Must have fifteen days between the teste and return, if it goes above 
forty miles, otherwise only eight days. Sal. 434. 

[Must have fourteen days between the teste and return if it goes 
above forty miles, otherwise only eight days, and one day is to be- 
taken inclusive, the other exclusive. Str. 40?.] 

But a mandamus may be amended before the return. Mod. Ca. 133. 

(D) Kfturn of a manOamutf* 

(D 1.) By whom it shall be made. 

The return of a mandamus shall be made by those to whom tlie 
wi‘it is directed. 


he directed either to the whole corporation, Ld. R. SCO. Salk. 701. or those integral 
parts. Ld. R. 559. 

2. In the latter case it may be directed to those integral parts by their corporate deno- 
mination. ll)id. 

As to the mayor, bailiffs, and capital burgesses of a corporation, consisting of mayor, 
bailiffs, capital and common burgesses. Ld. 11. 559. 

4. But in a mandamus directed to some only of the integral parts of a corporation by 
their corporate names, care must be taken that it is directed to those only .whose duty 
or privilege it is to interfere in the act; — Sf.it is directed to any more, it will be bad. 
Salk. 701. 

5. Thus a mandamus for the admission of a town clerk in a corporation, con.n’BtIng of 
mayor, aldermen,Qnd citizens, directed to the mayor and aldermen, was quashed, because 
the right or power of admission was in the mayor only. Salk. 701. lUoit dissentiento, 

(/•; 1 . A mandamus must state all facts necessary to shew that the prosecutor is entitled 
to the relief prayed. Those coroners of liberties or franchises alone are entitled to fees 
under st. \2 G. 3. c. 29. where the liberty is contributory to the county crates ; in a man- 
damus^ therefore, by such coroner, to compel an order for such fees, it niust be stated 
that the liberty so contributes. 7 T. R. 48. 

2. Where a rule has been obtained for a mandamus to issue, and the mandamus is taken 
out in other terms than are warranted by the rule, and differing not merely by adding 
things incidental to a mandamus^ but materially enlarging the terms, the court will quash 
the mandamusy notwithstanding they might, upon the same affidavits, have granted one 
as large, had it been applied for. 2 Smith, 54. 

5. In support of amotion for a mandamus to the sessions to admit, &c. a protestant 
dissenter as teacher or preacher, it must be shewn that he has some distinct congregation 
attached to him as such. 14 East, 285. ' 

4. Atna7tdamu$ to a bishop to grant a licence to a curate upon the nomination of the 

inhabitants of a parish must state that there is an immemorial usage for the inhabitants 
to elect, or an immemorial endowment. S Smith, 341. 6 East, 345. 

5. A mandamus to admit and swear in an officer should shew that the person or 
persons to whom it is directed have the right of admitting and swearing in. Sir. 893. 

6. But no objection can be taken to the omission after a return, insisting upon a 
want of title in the person to be admitted. Str. 893. 

If 
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If the writ be directed to the bailiffs, &c. of a corporation to swear 
others elected bailiffs, it shall be returned by the old bailiffs, thouglr 
others have been sworn to the same office ; for if the old swear others 
not duly elected, they continue bailiffs. Mod. Ca. 133. 

But, if the return be by the mayor and burgesses to whom directed, 
it shall not be refused upon a suggestion that the major part did not 
Consent. Sal. 431. Garth. 500. 

Or, that the mayor made the return without assent of the corpo- 
ration. Sal. 432. 


(D 2.) How made. 

A return to a mandamus may be received without oath of the truth. 
R. 1 Sid. 257. 

Need not be under the common seal. 1 Sal. 192. 

Or, signed by the hea^ of the corporation. 1 Sal. 192. Skin. 363i. 

So, the court will not direct how it shall be made. 

Nor, give a rule for a view of the charter; though they shall have it 
in an action for a false return. Sal. 430. 

By the st. 9 Arm. 20 . a return to a mandamus for admitting or restor- 
ing to a 113 ^ office or freedom in a corporation, shall be made to the 
first writ. 

So, the court ma 3 ' require that the return be made upon oath. 
Per 13od. Pal. 455. l)ict. Ray. 365. 

Or, at a day certain. F. g. 4. 

[If the return is made, and sighed by the mayor, and delivered to 
prosecutor’s agent, and the mayor dies, the return may be filed after 
wards. 3 13. M. 1641.3 

(D 3.) What shall be a good one. 

The return to a mandamus for restoration to an office may be, that lie 
was never elected. Vide post, (D 4.) (^) 


' (jf) 1 . An erroneous judgment is conclusive, until regularly reversed by error; ami 
IS, therefore, sufficient to support a return to a mandamtu, 7 T, R. 467. 

2. The return to a mandamus being traversable, is regulated by the rules of plead- 
ing. 2 T. R. ^5G. 

SF. Sejnble, that since an erroneous judgment cannot be impugned in a collateral 
proceeding, such judgment will support a return to a mandamus ; therefore the return 
need not detail the circumstances necessary to support the judgment. 1 East, 30f>. 

'4. Presumption and intendment ought to be in favour of returns to viandamuscs, 
Dougl. 159. 

5. Though the return to a mandamus is defective in parts, yet, if on the whole it 
appears that the party was justified in what he did, it is sufficient. 6 T. K. 490. 

6. “ Not duly elected,** is a good return to a mandamus to admit. Dougl. 80. 

7. Return to a mandamus that A. was not duly elected sexton, according to an ancient 
eustom; that there i& a custom for the inhabitants, &c. to remove at pleasure, and 
that A. was removed pnrsuant to such custom, is good. Cowp. 415. 

8. A return to a mandamus to admit to shew cause to the contrary, may shew one, 
or more, or any number of causes, provided they be consistent. 4 Burr. 2041. 

9. The return of tmioval to a mandamus to restore, must set forth the due execution 
<yf the power of amoval. Hence, if the person be within summons, j. e. if he be resi- 
sident, since he must be summoned to attend, and shew cause against his disfranchise- 
ment, that he* was so summoned must appear upon the return, unless it appeal* that he 
was actually heard. 8 T. R. 209 . 

[That 
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[That he was net elected churchwarden. Ld. Raym. 1495 •] (0 

That he was removable ad libiium^ without other cause, when this 
is warranted by custom or charter. R. Ray. 188. 1 Sid. 461. 

1 Vent. 77. 

[And this without shewing summons, or that the office is filled up. 
Str. 115.] 

[On a mandamm to churchwardens to restore L. C. to the office of 
sexton, a return that L. C. was not duly elected according to ancient 
custom ; and that there is a custom for the churchwardens and inha- 
bitants to remove at pleasure, and that L. C. was removed pursuant to 
such custom, is good. Cowp. 413.] 

[That he was guilty of bribery, and therefore they removed him, 
having power to remove. Fort. 200.] 

[That he is an officer at pleasure, and on summons to chuse an- 
other, they chose another, and thereby A. was amoved, good ; for a 
new election is an actual amotion. Str. 674.] 

So, if the writ be to restore A. dehito modo elect, ^ the return may say 
in the words of the writ, quod, non Jiiit dehito modo elect, Sal. 434. 

[Not duly elected, admitted, and sworn, is not a good return to a 
mandamus to restore. Doug. 79,] 

[If the writ be to admit, it is a good return that he was not duly 
elected. Ibid.] 

If a writ be to admit two churchwardens dehito modo elect.., it may 
say, non fucrunt dehito modo elect. ; for both must be so, otherwise the 
writ is insufficient: Sal. 433, 4. 

The return must shew the power (vide 2 Str. 819.) to amove, tlrat 
there was such cause for removal, that he was snnimoned, and upon 
appearance could not excuse himself; wherefore he was amoved, ac- 
cording to the power. 

Or, that he was summoned, and did not appear. 

Or, that he appeared ; for then a summons is not material. Sal. 
428. (u) 

If the return says, quod qirocuravei'unt cum summoniri, it is sufficient. 
R. 1 Vent. 19. 

That he was summoned, though it does not shew^ for what cause, 
specially. Semb. 5 Mod. 259. 


(/) 1. To a mandamus to restore art officer, a return generally that he resigned, ii 
good, f'or it shall be intended to mean, that the resignation was legal and complete. 
R. Ld. It 56.5, 

2. Though the resignation must have been by deed, the return need not shew the deed. 
R. Ld. R. 565. 

5. A return may contain any number of causes for not complying with the direction of 
the writ. 2 T. R. 456. 

4. But such causes must be consistent with one another, otherwise the wliole return 
must be quashed. 2 T. R.459. 461. 

5. Where all the causes are consistent, though some of them be bad, the whole return 
shall not be quashed, but so much as relates to them only. 8 T. R. 45^. 

(u) 1. In the return it should appear that the bpdy removing had proved the charge, 
for which the member was removed. 8T. R. .352. 

2. It is not sufficient to state that he was present when the charge was made, and did 

i4ot deny it. Ibid. ^ 

3. Where a power of removal is not given to any particular part of a hotly, it rests 
with the company at large. Per Ld. Kenyon, C. J. Ibid, 

Qj/od 
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Qttod fuii auditus de malef iis ohjectis^ though it does not sav that he 
was summoned ; for the intent of the summons is, that he may be heard. 
Semb. 5 Mod. 259. Sal 4*28. 

[In a return to a mandamus to restore, if it be stated that the party 
was amoved by the body at large, it is unnecessary to aver that the power 
is vested in them. If the }>arty mean to contend that it is vested in a 
select part, he must allege it in reply to the return. Doug. 14‘9 ] 

So, a return which says, fuit amotus per major em et burgenses is 
sufficient, though the power be given to the mayor, and burgesses who 
had been mayors ; for it shall be intended, that all the burges.ses were 
present and assented : and if there was not the assent of the major 
j)art of those wdio had been mayors, an action lies for a false return. 
, K. 1 Vent. 20. 

So, if it says, another was elected mayor before the writ to him, 
and adhuc est major ^ without saying, debito modo elcctus* Dub. 
Hay, 365. 

So, if the return be, quod fuit amotus 21 Ang., and in another part, 
tl>at he continued in office till 25th December, which is contradictory ; 
yet the return will be good, for it is surplusage. 1 Vent. 144. 
Giuodftit dchito modo amotus. 5 Mod. 11. 

It is not necessary that the removal should be under the common 
seal; for, being ct aldeynnannos^ it shall be intended, h. 
1 Vent. 77. 82. 342. 

[If commissioners of sewers, on a mandamus to make a rate, return, 
that tlie commission expired four days after the writ was delivered, arul 
so they had not time, it is good. Str. 763. Ld. Rnym, 1479 ] 

[To a mandamus to license usher of a school, bishop may return, he 
is inquiring into the truth of an accusation on a caveat. Sir. 1028.] 
[To a mandamus to restore A- who was duly elected, sworn, and 
admitted, (mentioning no time) that A. was on 29th August duly 
elected, but that neither at his clcctitm, nor since, nor yet, is he sworn 
or admitted, and therefore, is a good return. Audi*. 105.] 

[To a mandamus to grant probate to executor, that before the writ, 
and now is pending a suit in the prerogative court touching the validity 
of the w'ill, is a good return. Andr. 365. 4 B, M. 2295.J 

[To a mandamus to grant administration to the husband of deceased, 
that husband bad admitted in a suit, that by deed before marriage he h;ul 
agreed she should make a will, which she had made, and suit was de- 
pending for the administration with the will annexed, is good ; for the 
husband’s consent appears. Str. 1111.] 

[To mandamus reciting, that there are substantial inhabitants in A., 
therefore to appoint overseers ; that A. is extra-parochial, and is not, 
nor is, nor ever was, reputed, a vill or township, is good, though it an- 
swers not the supposal as to substantial inhabitants. Str. 1143.] 

[To mandamus to two justices, to proceed and give judgment in a com- 
plaint depending before them, that they have heard and determined tlic 
complaint, is good. Wils. 21.] 

[On mandamus to justices to register and certify a dissenting meeting- 
house, they may.return, not within the qualifications.^’ 4 B. M. 1991.] 
[The return is good, if it pursues the suggestion of the writ, as if it is 
suggested that A.Svas chosen in Easter week, and the return is, that he 
w as not chosen in Easter week. Str. 1235.] 

[That 
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[That A. was not a burgess; that he was not eligible to the office of 
common council man ; and that he was not elected, are not inconsistent 
rctui ns. 2 T, 11. 456 ] 

[It is a good return to a mandamus to the ordinary to grant a licence 
to teach in a grammar school, to state that he had suspended granting his 
licence until the party would submit himself to be examined touching 
his sufficiency in learning.*’ 6 T. R. 490 ] , • 

[The court will not quash a return to a mandamus^ (which directed an 
inl’erior court lo give judgment on an indictment) merely because it states 
an erroneous judgment given below; but a writ of error must be brought, 
to reverse that judgment. 7 T. R. 467.] 

ri) 4.) What not (^0* — If it shew the corporation had 

authority to amove, &c. 

But a return is not good, if it does not shew, that the corporation has 
aiiihority to remove, and how. Vide 2 8tr. 819. {xf 

So, a return upon a mandamus, directed to A., mayor, that before the 
writ awarded he was removed, and B. electee^ and now is mayor ; for by 
a collusive resignation of his office, the return may be evaded. R..Ray. 43 1 . 
Dub. Ray. 365. R. 2 Jon. 177. («) 

If 


<x) 1. To a mandamus to admit an officer, and swear him in, a return that the office is 
full, is bad, for the admission confers no title, but only gives the party admitted the 
powcM’ of insisting upon the right he claims, and the persons to whom the mandamus is 
directed are not to deprive him of that power. 

2. So a return to a mandamus to swear in a churchwarden^ that another is sworn in, 
is bad. 

3. A return must have the utmost possible certainty. Ld. R. 550, 

4. Tiius where the mayor of a corporation was eligible out of two cnpitul burgesses 
n{)minatedby a part of the corporation, and a mandamus issued to enforce such eleeftion, 
a return stating an election of the two nominees to the offices of capilai burgesses, and 
shewing that return to have been void, was held bad, because it did not expressly negative 
i\ «uhsequent election. R. Ibid. 

5. And an obligation “ and that they were not capital burgesses,” was considered as a 
conclusion only from the former statement, and held not to make it good. Ld. R. 559. 

(j/) 1. A return to a mandamus^ which is a negative pregnant, is bad ; as where the 
\y^it liaving stated that the corporation being duly assembled, proceeded to the election 
eyfa recorder, the return is, that they were not duly assembled to proceed to the elec- 
tion of a recorder ; thereby implying that they were assembled for some other purpose. 
5 T. R. 66. 

2. On a mandamus to restore to the office of a capital burgess in a return, that tlie 
cHLise of amotion was non-attendance at a meeting to which the party w'as summoned 
for the election of a capital burgess, an averment that the right of election is, in the 
capital burgesses, being the common council, does not assert with sufficient certainty 
that he had a right to concur in the election, because it does not necessarily appear that 
all the capital burgesses are of the common council. Dougl. 177. 

o. A return to ^ mandamus to restore an alderman disallowed, because it did not 
set fortli a total desertion from the place of which the party was alderman. 4 Burr. 
2087. 

4. A return to o. mandamus to certify the election of a recorder, stated to have been 
made on a given day, that the corporation were not duly assembled on that day to 
proceed to the election of a recorder, imports that they were not convened at all that 
day, and is therefore inconsistent with a retur^i which states an election upon that day 
of some other corporate officer, though the days are laid under videlicets, unless it be 
shewn that the meeting was sufficiently constituted for the election of the latter, though 
not of the former. 5 T. R. 66. 

{z) l.To a mandamus for the election of a corpprate officer, the return must either 
expressly deny the right of election noentioned in the writ. Ld. R. 480. 

Or 
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If it does not shew, that the party was summoned, or heard to the 
matters objected against him. 11 Co. 99. a. Sti. 151. 447. 8T. R. 209. 
Vide ante, (D 8.) ' 

[If it does not set forth that the party deprived was summoned. Fort. 
202. Str. 537. 2 Ld. Raym. 1334.] 

[N. B. They did not set out that they had proceeded according to the 
civil law, which they might have done, by which they can proceed 
ill the absence of the party accused.] 

[It is not sufficient to say, the common council was in due manner met 
and assembled ; it must expressly allege that they were all summoned. 
2 B. M. 723.] 

And, licet scepius requisitus^ is not sufficient. 5 Mod. 258 . R. 4 Mod. 37- 
If it does not answer to thesupposal of the writ; and therefore, if the 
writ supposes, that they ought to elect persons not in office three years 
before, it is not sufficient to say, that by the charter they ought to elect 
out of aldermen, and they have elected out of the ale»lermen. Sal. 431. 

If the writ supposes them capital burgesses, and the return says, that 
they did not take the sacrament before election; for they might have been 
elected at another time. Sal. 432. 

If a return to a mandamus^ for swearing churchwardens elected by the 
parishioners, according to the custom, says quod Us pend et in the eccle- 
siastical court concerning the custom indecisce; for the ecclesiastical court 
cannot try the custom. R. Ray. 440. F. g. 195. 

f If to a mandamus to swear in a churchwarden, it is returned that the 
bishop of A. did inhibit the archdeacon, whose c^fficial del’endant is to 
proceed, it is bad, if it do not aver that the parish is in the diocese of A.> 
for the court cannot take notice of it. 2 Ld. Raym. 1379. Str. 609.] 
Or, if the return be, quod non Jiiit electus^ geiieially. 2 Mod. Ca.380. 
325. Semb cont. F. g. 195. Vide ante, (D 3.) 

flf to fx7nandamus to swear in a churchwarden, the archdeacon return, 
non fait electus, it is bad. 2 Ld. Raym. 1379. Sed per Ld. Haym. This 
is certainly wrong, and so Vuled to be a good return in Rex v. Harwood. 
2 Ld. Rayrp. 1405.] 

So, it cannot be returned, that the borough is within a county pala- 
tine. Sid. 92. 

That an apprentice married contrary to his indenture; for that is only 
a breach of covenant. R. Ray. 92. 1 Lev. 91. Vide ante, (A) 

[To a mandamus to admit theraasler of Catlierine Hall to a prebend, 
under letters patent, returned, that by their statutes no person who is 
prebendary of another church can be admitted, that the said master is 
, prebend of Saint Paul, and therefore they cannot admit, not allowed, 
because said letters patent had been confirmed by act of parliament, and 
peremptory ma7idamus granted. Str. 159. Fort. 222. 

[That the party had misbeliaved as chamberlain, and therefore 
they had removed him from being a capital burgess, is bad, Ld. 
Raym. 1564.] 

2. Or shew an election under it. R. Ld. li. 480, 

J. A return merely stating a different right, and shewing an election under it, is 
bad. Ld. H. 480. 

4. An inhibition from a court not to do any thing to the prejudice of a deputy at 
will, is no answer to a mandamus to admit another deputy, if tlie inhibition is in a 
cause instituted to de[irive tiie deputy at the suit of any other person than the princi- 
pal. Str. 893. 

On' 
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_ [On a inandamm^ on the complaint of the register for life of a 
l)ishop*s court, to admit a deputy, if the commissary return, that a 
former deputy had been removed, and had appealed, and that dele- 
gates had issued inhibition to do nothing to the prejudice of appellant 
pending the appeal, which was not yet determined, and therefore he 
could not admit, &c. it is bad; for he is but ministerial, and must 
execute his part. Str. 893.] 

[That cross suits are depending before him, and that he cannot 
admit till he shall have judicially determined who was elected, is bad 
on cross mandamuses; to admit A. and to admit B. he must obey both 
mandamuses^ and admit both A. and B. 3 B. M. 1420.] 

[If the return admits the party's qualification, that there are five 
court days at which persons should be admitted, that he had notice and 
did not appear, and therefore cannot be admitted, it is bad, unless it 
sets forth, that he is tied up to these five days. Andr, 1,] 

[To mandamus to grant administration to husband of deceased, that 
hei' mother had given her effects to her separate use, that she had 
made her will which was ligit^ting, is bad; for here no assent of 
husband’s appears as to these effects, and she may have others. Str* 
1118.] 

[To mayidamus to admit a man who is a quaker, member of the Turkey 
company, it is not good to say he would not take the oath prescribed by 
26 G. 2. c. 18. his affirmation is sufficient, 2 B. M. 999.] 

[That an alderman had totally left the borough (when he had only 
left it four months, and no notice given him). 4 B. M. 20870 

(D 5 .) If it be not certain. 

So, the return to a mandamus shall be disallowed, if it be not certain 
and positive ; for no answer can be given to it. 1 1 Co. 99 b, (a) 

And therefore if it says, non fuit debito vwdo electus^ it is bad; for 
that is a negative pregnant. Dub. Ray. 365. R., 1 Sid. 209, 210. Semb. 
cont, SIio. 253. R. cont. Carth. 170. 5 T. R. 66. (5) 

So, if it says, non fuit amotus p^r nos. Semb. but held cont. 
1 Sid. 210. 

No/i constat quod fuit electus. R. 1 Vent. 267. Ray. 153. 


{a) Where by the charter tlie transaction of certain business is limited to one par^ 
ticnlar day, a return to txwandamuSf assigning as a reason for not completing it, that 
tlie day was consumed in the necessary business of the corporation, is bad ; since it 
ought to be shewn what the business was, and how necessary, that the court may adjudge 
on the sufficiency of the excuse. 1 M. & S. 697. 

(t^) 1. A clerical mistake in a r.eturn to a mandamus may be amended after the re- 
turn has been filed. Dough 135. 

2. But the return cannot be amended after it has been traversed. 4 T. R. 689. 

3. The return to a mandamus may be quashed as to part, and allowed as to part, 
provided the two are independent of, and not inconsistent with each other, since if 
they are, the whole must be quashed, for then the court cannot know which to be- 
lieve. 2T.R. 456. 

4. If several returns to a mandamus are inconsistent, the whole will be quashed. 
5T.R.66. 

5. The prosecutor may reply to a return to a mandamus. Dough 159. 

6. ** Not duly elected, admitted and sworn,” h not a good return to tL mandamus t« 
restore. Dough 79. 

Tempore 
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Tempore h'cms non fult constitutus. R. 1 Vent. 111. 1 Lev. S06. 

Quod servhnt ut journeyman potius quam serious. R. Ray. 92. 

Quod ante advent, brevis fait electus pro anno^ et ad Jinem anni amotus; 
without saying, at what time,. 5 Mod. 10. 

That B. had so many votes, and the plaintiff only so many. R. Mod. 
Ca. 309. 

So, that A. and B. were not elected, without saying nec aliquis eorum. 
R. Mod. Ca. 80. 

Or, they ought to make a special return, that a custom was claimed to 
elect two, or that they had equal votes, or are jointly elected, &c. Per 
Holt, Mod. Ca, 89. 

So, if it says, quod procuraverunt A. eurn summonere ; for that is not 
direct that he was summoned. 1 Vent. 19. 

That he was heard de aliis criminibus ei objectus^ without saying, what, 
before whom, or in what place. Semb. 5 Mod. 258. 

That he was auditus in cornmuni concilio. without saying, by whom, 
&c. 5 Mod. 258. 

s That he did not account for money to the corporation, without saying 
that he was request and refused. 5 Mod. 259. 

That he did not take the oath required by the st. 13 Car, 2. before the 
mayor, without saying, or before justices of the peace, who by the same 
statute have also authority to administer it. R. 5 Mod. 318. 

Or, that he did not take it before them; when before justices of peace, 
or two of them, is sufficient. R. Sal. 429. 

So, if they return a ^custom to remove ad libitum^ only by way of re- 
cital, without saying positively that th^re is such a custom. R. Sal. 
430. 

If they return, no sacnimcat taken before election, per quod electim 
vacua et non sunt ca pit ales tmrgcnscs ; for that is only an inference from 
the premises. R. Sal. 432. 

So, if the i cturn consist of several inconsistent matters ; as, misbeha- 
viour, bribery, and not elected. Sal, 436. 5 T. R. 66. 

Yet, if it appears by the return, that he ought not to be restored, &c. 
it is sufficient, though the return be insufficient; as if it appears, that lie 
resigned, though the return be not certain, he shall not have a peremp- 
tory mandamus. R. 1 Sid. 14. R. Sal. 433. 

Yet, where a man was removable ad libitum^ where the return was of 
a removal for a cause that was insufficient, he liad a peremptory man- 
darnus. R. Sal. 429. 435. (c) 

So, a mere misprison in a return may be amended. Sho. 273. 

fAfter verdict on a traverse to a return to a mandamus made by a 
corporation, the court will not allow the defendants to amend the return^ 
by setting forth a different constitution. 7 T. R. 699.] 

Vide Amendment, (G 1.) 


{c) A peremptory mandamus skall not be granted on account of a judgment for the 
plaintiff in an action for a false return ; unless such action was brought in the court 
which granted the mandamus. Ld. R. 125. 


(D 6.) Remedy 
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(D 6*) Remedy for a false, or no return. 

If an officer make a false return to a mandamus^ an action upon the 
case lies for the party grieved; and if he obtains a verdict, he shall have 
restitution. 1 1 Co. 99. b. (e) 

[In an action for a false return, what is only a circumstance need not 
be proved ; as, that plaintiff after he was elected presented himself to be 
sworn. Str. 728.] 

[On action for false return, of non Jy.it electtis^ to a mandamus^ to 
deliver the insignia, &c. to a town clerk, plaintiff need not prove 
taking the sacrament within the year before election, if the trial is 
above six months after the election without prosecution. 2 B. M. 
1013.] 

And a peremptory mandamus for his restitution is of right, when the 
return is falsified. Sal. 430. 

So, by the st. 9 Ann. 20. on return to a mandamus^ the person pro- 
secuting it may plead, and traverse all or any material facts contained in 
the return ; to which the persons making the return may reply, take 
issue, or demur ; and such further proceedings shall be as if an action 
on the case had been brought for a false return. 

And the issue joined shall be tried, where the issue in an action on 
the case might be tried. ^ 

And if a verdict be for the prosecutor, or a judgment on demurrer, by 
nil dicit^ or for want of replication, or other pleading, he shall recover 
damages and costs, as he might in an action on the case, to be levied by 
capias ad satisfaciendum y jieri facias^ or elegit* 

And a peremptory mandamus shall go, as if the return had been judged 
insufficient. 

So, the person making the return, if judgment be for him, shall reco- 
ver costs to be levied as aforesaid ; or, if judgment be against him, he 
shall not be liable to be sued in another action for such return. 

Before that statute, if a verdict was for the plaintiff in an action for a 
false return, a peremptory mandamus went. Skin. 670. 

But an action upon the case does not lie for a false return, till judgment 
be given upon the return. Semb. 2 Lev. 238. 

So, there shall not be a peremptory mandamus in B. R. upon a verdict 
for the plaintiff in action for a false return in C. B. R. Sal. 428. 

[No peremptory mandamus shall go pending error on action for false 
return. Str. 983.] 

[A peremptory is not a judicial writ, founded upon a record, 


(e) 1 . An action for a false return will lie agaioBt the persons who made such return, 
though on account of the improper direction of the writ, they need not have made any 
return. Ud. R. 564. 

2. As if a mandamus be directed to a corporation by a wrong name, and the meth-- 
bers of the corporation make a return, an action will he against them if it be false 
Ld. R, 564. 

5. In an action for a false return, it cannot be objected that the mandamus would not 
lie. Ld. R. 125. 

4. And whatever is stated before the shewing the grant of the mandamusy is but in- 
ducement. Ld. R. 126. — action the plaintiff shall recover the costs occasioned 

hy s\x\ng the mandamus. 127.. 

5. Case lies if the return to t^nkUndamus, though true in words, is false i substance. 
Dougl. 158. 

VoL. V. E but 
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but a mandatory writ, which the court grants when they are satisfied of 
the parties' right] 

[A peremptory mandamus may go before any formal judgment.] 

[If judgment for defendant, on an action for a false return, be reversed 
in the exchequer-chamber and parliament, peremptory mandamus shall 
go. Str. 697.] 

So, if upon a motion or disfranchisement a man be amoved with force, 
imprisoned, &c. he shall have trespass, in which the cause of amotion 
may be pleaded, and determined by the court. 1 1 Co. 99 b. 

So, an information lies for a fiilse return, where the public government 
is concerned. 1 Sal. 374. 

If the return be under the common seal, the information may be 
against the particular persons who procured it. Ibid. 

[Where the mandamus is not for a private right, so that there cannot 
be an action for a false return; nor on st. 9 Ann. c. 20. so that the return 
may be traversed, nor the return wrong, so that there may be peremp- 
tory mandamus, the court will grant information, as for a false return, to 
try the fact, as, whether two townships shall join in maintenance of their 
poor? B. R. H. 184.] 

So, if no return be made to a mandamus, there shall be an alias and 
jyluries, and thereon an attachment, without hearing counsel to excuse 
the contempt. Sal- 434. Pal. 455. 

And the court, if necessary, may give a little time, viz, two or tliree 
days for the return of each writ. Per Holt, Mod. Ca. 25. 

Or, may make the first writ, or the alias peremptory. Mod. Ca. 25. 
D. Skin. 669. 

Or, make a peremptory rule for a return of the first writ, upon which 
there shall be an attachment. Sal. 429. Semb. Latch. 230. Pal, 455. 

[The court will make a rule to return a mandamus, to admit a man into 
a trading company. Str. 783.] 

[If a mandamus directed to two is not returned, the court will grant 
an attachment against both, though one was willing to obey. Str. 808.] 

[If amandamus is not returned, because the mayor and others to whom 
it is directed are of different opinions, the court instead of attachment 
will, by consent, direct the right to be tried in a feigned issue. 2 B. 
M. 798.] 

[If the mayor makes a return in the name of the town-clerk and free 
burgesses without their consent, it is a contempt, and attachment shall 
go. B. R. H. 188.] 

So, by the st. 9 Ann. 20. in cases of oflicers in corporations, &c. the 
return shall be made to the first writ of mandamus. 

[A mandamus in town (as to the ju<%e of the prerogative court) should 
be returned at the return. iSr. 857.] 

[The court expects a return, and will not determine on affidavits, 
where the party has not opportunity to right himself by an action* 
Str. 1139.] 

[If the party prosecuting a mandamus traverses the return, and there is 
a general verdict for him in part, and a special verdict, and the court of 
opinion with him, but no damage found, the court cannot grant a writ of 
enquiry ; there cannot be judgment for costs, nor cto there be a peremp- 
tory mandamus. If judgment is entered, that the return is not sufficient 
to bar A. from behig restored, and that it be therefore quashed; it shall 
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be reversed, and venire facias de neroo awarded. Str. lOSK B. R. H. 
295. 377.] 

[In such case, the person making the return would be liable to an 
action for damages. Ibid.] 

[On consent, the court will give defendants leave to withdraw their re- 
turn, and order a peremptory vusndamm. 8 B. M. 1379.] 

MANDAVI BALLIVO. 

Vide Retorn, (D 3.) 

MANOR. 

Vid6 Copyhold, (Q 1, &c.) — Dismes, (C 4.) 

MANSLAUGHTER. 

Vide Justices, (M 15, &c.) 

MARINE LAW. 

Vide Admiralty, (E 10, &c.) 

MARINER. 

Vide Admiralty, (El 5.) — Navigation, (I 5.) —Uses, (^2.) 

MARKET. 

(A) ^ar&et. p.52, 

(B) ifair. p. 52. 

(C) caitio 01)311 fiatie a marfect, &c. 

(C I.) Wliat grant shall be good. p. 52. 

(C 2.) What not. p. 52. 

(C 3.) Ho\y avoided, p. 52. 

(B) ipoto a fair, or marfect, 0liall be bcID. p. 53. 

(E) ©ale in marbet ubert. p. 54. 

(F) (aabat Duties are pajiable. 

(F 1.) Toll. p. 56. 

(F2.) Toll booth, p.57. 

(F 3.) Stallage, picage, &c. p. 58. 
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(G 1.) Court 
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(Gi.) Court of pgepotoDer0. p. 58. 

(G 2.) How the proceeding shall be. p. 59* 

(H) Cierh of the matitet. p. 59. 

(I) JFocfeiture of a fair, or marfiet. p. 60. 

(A) ^arfeet. 

A market is the privilege within a town to hold a market* Bl. Nom. 
Verb. Market 

And the usual place where a market is held, is the market, not every 
place within the same town. Godb. ISl. 

(B) jFair. 

Every fair is a market, not e contra* 2 Inst. 406. 221. 

And therefore, where any statute speaks of a fair, a market shall be 
also comprehended. Ibid. 

If the king grant a fair generally, the grantee may keep it where he 
pleases. 3 Mod. 108. 

So, if he grant a fair to be held in such a town, place, &c. he may 
keep it in what part of the town he pleases. Ibid. 

(C) ([214)0 0|)an liaoc a mar&et, &c. 

(Cl.) What grant shall be good. 

None can have a fair or market, but by grant or prescription. 2 Inst. 

220 . 

So, a fair or mafket by prescription shall not be extinct by the soil 
coming to the crown, as otlier franchises are. Mo. 474. 

Otherwise, if the fair or market commenced by grant. Ibid. 

(C 2.) What not. 

But a grant of a fair, or market, has usually a clause,, quod non sit 
ad nocumentum, &c. And therefore, if it be to the prejudice of the king 
or others in any respect, the patent shall be avoided. 2 Inst. 406. 
2 Rol. 476. Vide post, (C3.) 

(C 3.) How avoided. 

If a patent for a fair or market, be to the nusance, it may be re- 
pealed by scire facias* 2 Inst. 406. 2 Vent. 344. Semb. 2 Rol. 476. 

Though an ad quod damnum went before the patent. R. 2 Vent. 
344. 

Or, the person who has the annoyance, may have a quod permittat Vo 
throw down such fairer market. F. N. B. 134. A. 

Or, shall have an assise of nusance. F. N. B. 184. A. 2 Inst. 406. 
Or, an action upon the case. 2 Sand. 172. 1 Lev. 296. 

And by the st. W. 2. 13 Ed. 1, 24. tin assise of nusance lies against 
an alianee. 2 Inst. 405. 

2 If 



ffow a fair ^ <yr market, shall be held. 53 

If a market or fair be erected too near my antient fair or market 
upon the same day, it is a nusance, and shall be revoked. 2 Rol. 
140.1. 10. ^ 

Though the words (nisi sit ad nocumentum) are omitted in the patent. 
2 Rol. 140. 1. 17. 

So, if it be the day before R. after verdict where it did not appear that 
the second market was by lawful authority. 2 Sand. 174. FI. 1. 4. c. 28^ 
8. 14. 1 Lev. 296. 

But if it be the second or third day after, it is no nusance. FI. 1. 4. 
c. 28. s. 14. 

If new houses are built in one part of D. where I have a market 
in another part of D. and merchandizes are there sold, it is a nusance. 
2 Rol. 123. C. 

A market, or fair erected, irifra sex leitcas et dimidiam et tertiam 'partem 
dimidice^ is too near, if it be also injurious i quia rationahiles dietce con- 
stant ex 20 milliarihus. FI. 1. 4. c. 28. s. 13. 

But ultra talem terminum non est vicinum. FI. 1. 4. c. 28. s. 13. 

Et poterit esse vicinum et infra 'prcedict. terminos, et non injuriosum. 
FI. 1.4. c. 28. s. 14. 

If a fair or market be to the annoyance of the king, or his people, in 
any respect, it is a nusance, though the patent says si non sit ad nocu- 
mentum feriarum vicinarum. 2 Inst. 406. 

But whether it be to the nusance or not, is matter of evidence. 
2 Sand. 1 74. 

(D) 5)oto a fair, or marliEt, oball be belD. 

By the st. North. 2 Ed. 3. 15. the lord of a fair, at the commencement 
of the fair, shall publish for what time it shall continue, and shall not 
hold it beyond his due time, otherwise it shall be seised into the king’s 
hands. 

By the St. 5 Ed. 3. 5. if a merchant sell after the time published, he 
shall forfeit double the goods sold. 

By the st. 27. H. 6. 5. a fair or market shall not be held upon principal 
feasts, Sundays, or Good Friday (four Sundays in harvest excepted), upon 
forfeiture of all goods sold to the lord of the franchise: And he that has 
no day for it, but only such festival days, shall hold his fair or market 
within three days before or after, proclamation being first made ; and he 
that has other days sufficient, shall hold it the full number of days allotted 
for his market, or fair, such festival days, &c. excepted. 

The antient law was; die dominico si quis mercaturam egerity ipsd merce 
et 30 prcBterea solidis mulctatur. 2 Inst. 220. 

By the st- Win. IS Eld. 1. 6. fairs or markets shall not be kept in 
church-yards. 

But a prescription to hold a fair 29th September is good, though it 
may be a Sunday ; for a fair upon that day is not void, though the 
goods then sold shall be forfeited by the st. 27 H. 6. 5, Cro. Eliz. 485. (f) 

(E> ©Bfe 


1. Though the holder of a market, granted^'to be liolden within a particular 
district, hold it for more than twentjr ye^s upon land without the limits prescribed, 
the public cannot prevent his removing it witnin the limits, if the terms of the grant 
confining it therein can be shewn. 3 East, 536. 

E 3 2. The 
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(E) ®ale in matfiet onett» 

A sale or contract^ in a fair or market overt, changes the property, 
against the party and strangers, 2 Inst. 220. 719. 

Against an infant, covert^ non compos^ a man in prison, or out of 
the realm. 2 Inst. 713, 

Though the feme covert^ &c. be an executor or administrator. Ibid, 

Though no toll paid. 2 Inst. 714?. 

So, a sale in an open shop in London of proper goods; for everyday, 
except Sunday, there is a market there. 5 Co. 83. b. 

So, in Bristol, or elsewhere, by custom. Dub. Mo. 625. 

But a sale out of a fair, or market, does not change the property against 
the rightful owner, who is no party. 2 Inst. 220. 

So, the king cannot grant, that a shop shall be a market overt. R. 
Mo. 625. 

So, a sale in a covert place within a fair, or market, does not change 
the property ; as, in a back room or warehouse. R. 5 Co. 83 b. R. Mo. 
360. R. 1 And. 344. Poph. 84. 

Or, behind a hanging or cup-board, where a man passing before the 
shop cannot see. R. 5 Co. 83 b. Mo. 360. R. 2 Rol. 122. 1. 50. 

Or, when the windows of the shop are shut. 1 And. 344. 2 Rol. 

122. 1. 47. 

So, if the sale be of goods improper and foreign to the owner or trade 
of the shop : as, plate in a scrivener’s shop, &c. For a shop in London 
is not a market, except for goods jproper to its trade. R. 5 Co, 83. b. 
2 Rol, 122. 1.40. R.Poph. 84. Mo.360. R. 2Cro.69. R. 1 And.344. 

A jewel in a shop, which does not belong to a goldsmith. R. 2 Rol, 
122. 1.40, 

So, if the sale be covinous. 2 Inst. 718. Jon. 164. 

As, whej:e the buyer knows that the seller has no right. 2 Inst, 713. 

Or, the . seller be of such age, that the buyer knows him to be an 
infant. Ibid. 

Or, if the buyer knows the seller to be a feme covert, where she does 
not use a trade for such things, and does it without the consent of her 
husband. Ibid. 

So, if the sale be in the night after sun-setting, and before sun-rising. 
2 Inst. 714. 

Or, the treaty for the sale was begun out of the market. 2 Inst. 713. 
Jon. 164. 

So, if there be no sale : as, where no consideration is paid ; for 
that is a gift. 2 Inst. 713. 

Or, the goods are the goods of the buyer himself. Ibid. 

So, a sale in a fair, or market, does not bind the king. Ibid. 

If a man pursue his appeal freshly against a felon of his goods, till he 
be convicted, he shall have restitution of his goods, though they have 
been sold in market oveit. 2 Inst. 714- 


2. The owner of a market grafted to be holden within a particular district, may, 
after appoioting it in one place therein, remove it to another, notwithstanding he 
may have induced individuals to build on the land adjoining the former place, upon 
the assurance that he meant to fix it irremovably there; whose remedy, if any, is by 
action. 5 East, 5J8. 

So, 
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So, oy the st, 21 H. 8. 11. if a felon be convicted by the evidence 
of the owner of the stolen goods, or by his procurement, upon in- 
dictment. Ibid, {g) 

So, by the st. 2 3 Ph. & M . 7. no sale of an horse stolen binds 

the property, unless it stand, or be ridden an hour together, between 
10 o’clock and sun-set in an open part of the market, and all par- 
ties to the bai'gain come with the horse to the book-keeper, and enter the 
colour and one mark at least pf the horse sold, and pay the toll, if any 
due, else a penny. Vide post, (F 1.) 

And by the st. SI El. 12. no sale of an horse shall bind, unless 
the toll-taker, &cc. know the vendor and enter his Christian, surname, 
and dwelling, or else one who knows him, and is known to the toll- 
taker, vouch his knowledge of name, surname, addition, and place of 
dwelling, which shall be entered, &c. Vide post, (F 1.) 

And this statute extends to an horse taken by wrong, though not stolen. 
R. Jon. 163. 2 Inst. 717. 

And is only additional to the common law, and the st. 2 & 3 Ph.& M. 7. 
all which must be pursued. 2 Inst. 719. 

If the seller of a stolen horse in market overt be entered in the toll-book 
by a false name, that does not alter the property. Per two J, Owen 27. 
1 Leo. 158. R. cont. Cro. El. 86. 

If a man plead a sale in his shop, he must say, that it was in a sl^op 
Where he used his trade. R. Mo. 624. 

That it was in pleno mercatu. Mo. 624. 

And a custom, that a sale binds, modo unus contrakentium sjt liher 
homOf is void; fork tends to a monopoly. Mo. 625. 

[There can be no market overt for pawning. Hartop v. Hoare, P. 
16 G. 2. Str. 1187. 1 Wils, 8. 3 Atk. 44.] . 

[By 1 & 2 P. & M. c. 7. no person living in the country, out of any 
city, borough, town corporate, or market town, shall sell by retail within 
any city, &c. any woollen cloth, &c. except in open fairs.] 

[But the inhabitants of a market town, &c. are not prohibited by this 
act from selling woollen cloth, &c. in othej’ market towns, &c. by retail, 
and not in open fair. Doug. 256.] 


(g) 1. By 21 H. 8. c. 11. if any felon rob or take away any money, goods, or chattels 
from any subject within the realm,]and be indicted, arraigned, and found guilty thereof, 
or otherwise attainted by reason of evidence given by the party robbed, or the owner 
of such money, &c, or by any other by their procurement, the party robbed, or owner, 
shall be restored to his money, &c. and the justices before whom such felon shall be 
found guilty or attainted by reason of sUch evidence, may award writs of restitution 
for such money, in like manner as if the felon had been attainted at the suit of 
the party in appeal. 

2. The property the party takes upon the attainder is, in case the goods have been 
sold in market overt, quasi a new property; it has no relation back to the time of 
the robbery, so as to give him a construptive right (rpm that time. 2 T. R. 750. 

Thus where the party robbed gave the man into whose hands the goods came on a 
sale in market overt, notice that he had been robbed, and was prosecuting the felon to 
attainder, which he afterwards effected, notwithstanding which the laan before the 
attainder sold the goods, the court held no action could be maintained against him 
after the attmnder, because at the time of the latter sale the party robbed bad no pro- 
perty in the goods. Ibid. 

E ^ (F) mut 
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(F) Duties are payable. 

. (F 1.) Toll. 

The duties usually paid at a fair or market are toll, stallage, picage, 
&c. Vide Toll. 

Toll is a reasonable sum due to the lord of the fair or market, for tli^ingt 
sold there, which are tollable. 2 Inst. 220. 

And it was usually allowed for witnessing of the sale. Ibid. 

And, by common right, shall be only upon a sale of live cattle, not of 
victuals, wares, &c. H. Mo. 474*. 

But, by customj it may be due for all goods brought to the market. 
1 Leo. 218. 

So, by special custom, toll may be due for goods not sold. Semb. 
Lut. 1336. 

But that seems to be for stallage. 2 Inst. 221. Mo. 835. 2 Rol. 

123. 1. 37. Vide post, (F 2.) 

If an antient fair or market returns to the crown, and the king re- 
grants it, the toll passes. * Pal. 78. 

The judges are to determine, whether the toll be reasonable. 2 Inst. 

222 . 

The Mirror says, that a halfpenny shall be taken of goods of IOjt. 
et sic pro rata^ so that no toll exceed a penny. Ibid. 

And therefore above a penny is an unreasonable. toll. Mo. 474. 

Above a penny or two-pence. Per Poph. Cro. El. 558. 

If the toll granted be unreasonable, the grant will be void. 2 Inst. 
220. Cro. El. 558. 

So, by the st, W. 1. 3 Ed. 1. 31. if the lord take an outrageous 
toll, the king shall take the franchise ; and if it be by a bailiff with^ 
out the command of the lord, he shall render to the plaintiff as much 
more as he has taken, and shall be imprisoned for forty days. Vide 
post, (I.) 

An outrageous toll is any toll, when there is none due, or the party 
is discharged of toll. 2 Inst. 220. 

Or, if more be exacted than is due. Ibid. 

And therefore, an action upon the case lies against him, that takes 
an outrageous toll, viz, of him, who ought to be quit. Yel. 13. 

Soj toll is not incident to a fair or maket : and therefore, a grantee 
shall not have toll without a special grant. 2 Inst. 220. 716. in marg. 
R. Cro. El. 558. 592. Mo. 474. R. Pal. 77- 86. 

[And therefore, if it is a new fair, custom cannot support it. Str. 
1171.]. 

And therefore, if the king grant a market, 8cc. de novo^ cum omni-- 
bus lihertatibus pertinen.^ he shall not have toll. R. Pal. 78. 

So, after a fair, or market granted, the king cannot grant a toll 
without a quid pro quo, 2 Inst. 220. Vide Prerogative, (D 18.) 

And therefore, it is not sufficient to allege the grant of a market, 
with all tolls belonging, but there must be alleged an express grant, or 
a prescription for toll. Liit. 1380. 

So, the king cannot grant a toll for goods not brought to the market, 
toi. 1502. 

So, 
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So, regularly, toll shall not be paid, before the sale ; for it is due 
from the buyer, not from the seller. 2 Inst. 221. R. Lut. 1336* 

So, the kiiig shall not pay toll. 2 Inst. 221. 

Nor, tenant in antient demesne, for goods for hts tenements or 
family. 2 Inst. 221. 1 Rol. 321. B. 1 Leo. 233. Vide; Antient De- 

mesne, (F 4). 

Nor, if a man has a grant 19 be discharged of toll, for goods for bis 
own use, bought since his grant. 2 Inst. 221. 

And he shall be exempted in a fair or market of the king. Ibid. 

Though the grant be for him only, it will be good against the king’s 
successors. R. Yel. 15. 

A grantee to be quit of toll, may plead his exemption. Lut. 1332. 

So, an inhabitant of a borough exempted by charter. 

So, an inhabitant of the duchy of Lancaster. Lut. 1379. 

And a prescription for an inhabitant is good, being for a discharge. 
R. Lut. 1380. Adm. 2 Cro. 152. 

But if a market, where toll was due by prescription, comes to the 
king, and he grants the market cum 'pertinentiisy the grantee shall have 
the toll. Pal. 78. 

[The owner of a market cannot distrain for toll the goods brought 
there to be sold, as damage-feasant, but he has an action for the toll. 
Ld. Raym. 1589. Willes, 623.] 

[Nor, for the toll of goods fraudulently sold out of the market to 
avoid the toll. Cowp. 661.] {h) 

[A claim of toll to be taken in specie for goods sold in a market is 
supported by evidence of a right to toll for goods brought into the 
market and sold there, without shewing any ri^t to toll for goods sold 
in the market without being brought there. 4 T. R. 104.] 

[If the grantee ot a market, under letters patent from the crown, 
suffer another to erect a market in his neighbourhood, and use it for 
the space of twenty-three years without interruption, he is by such use 
barred of his action on the case for disturbance of his market. 1 Bos. 
& Pull. 400.] 

[Qu. Whether if no specific toll be granted in the letters patent, the 
grantee be entitled to any toll, and whether in such case he can sup- 
port any action for an injury to his market ? Ibid.] 

(F 2.) Toll booth. 

By the st. 2 & 3 Ph. & M. 7. the owner of every fair or market 
shall appoint one in a special open place to take the toll, and keep 
the same place from ten in the morning till sun -set, on pain of 40s., 
who shall take the toll at the same and no other time or place, and 
then have before him and enter the names and dwellings of all parties to 
bargain for any horse, and the colour with one special mark of such 
horse, on pain of 40s., and shall deliver the book by the next day to the 
owner of the fair, or market, who shall make a note of the ntunber 
of the horses sold, and subscribe his name to it^ on pain of 40s. on 
the defaulter. 


^ (5) An action lies by the owner of a market entitled to toll, for selling therijin by 
sample, without paying toll on the entire bulk. 2 Taunt. 120, 

By 
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the St. SI El. 12. no book-keeper shall take toll, or make an 
entry, &c. unless he truly know the seller of the horse, cur his voucher, 
their names and dwellings, and t|ien shall truly enter the same and the 
price of the horse, &c. op pain of 5/. for every default. 

(F 3.) Stallage, picage, &c. 

^ Stallage is a duty for the liberty of having stalls in a fair or market ; or 
for removing them from one place to another. Pal. 77. 

[Erecting a stall in a market is not of common right, stall-keeper 
must compound as he can. Str. 1238. 1 Wils. 107.] 

[And it is a trespass to set tables in a market place, for the sale 
of goods thereon, without leave of the owner of the soil. 2 Bl. R. 
116.] 

Picage is a duty for picking holes in the lord's ground for the posts 
of the stalls. Per Treby, Quo W. 29. Pal. 77. 

And it belongs to the soil ; and therefore, though a fair granted in 
Borough-Engli^ land go to the eldest son, picage shall be to the young- 
est son of the grantee. Mo. 474?. 

By custom, a man shall have toll for goods in a market, sold or not 
Sold; but this seems to be for stallage. Vide ante, (F 1.) 

So, he may take for stallage the eighth part of a bushel of corn in 
every four bushels in specie. 2 Rol. 123. 1. 30. 37. Mo. 855. 

The owner of an house next to a fair, or market, cannot open his 
shop for selling in a market, without payment of stallage ; for if he 
takes the benem of the market, he ought to pay the duties there. Cont. 
per Dod. But it was R. per. Cur. 2 Rol. 123. 1. 30. 

If a man prescribe for toll, viz, pro qvxilibet stalla so much, it is well ; 
ibr toll is a general word. R. Lut. 1519. 

So, if there be a prescription for toll, viz. inter alia pj'O qualihet stalla^ 
it is well. Lut. 1519. 

Or, for the stall and soil prope et circa stallam ; for it shall be ascer- 
tained by the usage. R. Lut. 1519. {i) 

(G 1.) Court of pBcpotoOeriff. 

To every fair or market, curt a pedis ptdverisatiy viz. a court of pye- 
powders, is incident. 4 Inst. 272. Cro. El. 773. 

Or, by custom, may be held where there is no fair or market. 
4 Inst. 272. 

This is a court of record, in which tlie steward is the judge. 4 Inst. 272. 
Skin. 53 . 

And it cannot be held before the mayor, or other person, except the 
steward, without special custom. R. Skin. 33., but by special custom it 
m.^. 2 Bui. 23. 

The jurisdiction shall be, of contracts in the same fair or market, for 
gc^ds there bought, or sold. 4 Inst. 272. 

C3r, for battery or dis^^ there. D. Cro. El. 774. 

for words to the slander of wares in the market. 4 Inst. 272. 
10 Co. 73. 


-<iV The right to erect stalls, or place tables in a market, is not an incidental privilege 
. of tnose frequenting it. 2 Blk. me. 

And 
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And therefore, if the proceeding been a contract in the fair, &c. 
but not for a thing to be sold there, it will be void. R. Skin. 53. R, 
2BuL21. 

Or, for slander of anotlier, which does not concern the fair, or the goods- 
there. 4 Inst. 272- R. 10 Co. 7S.a. Cro. EL 774. 

Or, out of the precinct of the fair or market. 4 Inst. 272. 

Or, at a clay before or after; though at anoth^ fair or market. 4 Imt. 
272. 10 Co. 73. Cro. El. 773. 

So, by the st. 17 Ed. 4. 2. conf. by the st. 1 R. S. 6. the steward, See. 
shall not hold plea upon pain of 5/., unless the plaintiff or his attoniey 
swear, that the contract, &c. in the declaration, was within the time and 
precinct of the fair or market. 

And if it be sworn, the defendant may plead in abatement, or tender 
issue, that it was not ; and if no oath, or it be found for the defendant, 
the plaint shall be dismissed, and the party sent to his remedy by com- 
mon law. 

But such oath need not appear upon the record. 4 Inst. 272. 

So, if it does not appear in pleading, that the suit there was for a mat- 
ter within the jurisdiction, it will be void. R. Skin. 33. 

So, an information there, for a duty within the market, though it is 
not void, is erroneous. R. Cro. EL 530. 

(G 2.) How the proceeding shall be. 

The proceeding in a court of pyepowders shall be by plaint. 

And the cause of action, plaint, See. ought to arise, and shall be en- 
tirely determined at the same fair. 4 Inst. 272. 

And therefore, the proejess shall be returnable de hora in Tioram. Ibid. 

But time shall be allowed to the plaintiff upon a writ of enquiry. R. 
Cro. EL 774. 


(H) Clerli Of tbe marfeet. 

Antiently, there was a continual market at the house of the king's 
court, and a clerk of the market to inquire, whether the weights and 
measures were according to the standard. 4 Inst. 273. 

And he had a court for that purpose. 4 Inst. 273. 

And might make process to ^the sheriffs and bailiffs, to return panels 
before him. Ibid. 

And all estreats were to be returned into the exchequer. Ibid. 

By the st. 16 R« 2. 3. he shall have all his weights and m^^asures, 
according to standard of the exchequer, ready with him, when he makes 
assay. 

But he could hold no plea, except what was held in die time of Edw. 1 , 
4 Inst. 273. 

Nor, limit the price of victuals. 4 Inst. 275. 

Nor, break pots, under the measure. Semb. Sav. 57- 

Nor, distrain ex officio for a fine, in not conforming to the standard. 
Semb. 1 Sal. 327. 

By the stat. 27 H. 8. 24. and 32 H. 8. 20. the king’s dark of the 
market, and no other, shall use that ofiice within the verge, &c. not- 
withstanding any grant to any liberty, &c>. while it happens to be within 
the verge. 

The 
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The office of clerk of the market requires, that he set reasonable 
prices upon provisions in the king*s progress, and survey whether they 
ajre wholesome. See, 2 Rush. 373. 

The clerk of the market may take reasonable fees. 2 Rush. 375. 

By the St. W. 1. 3 Ed. 1. 26. nul minister le roy •preigne reward 
pur faire son office ; within which statute is the clerk of the market. 
2 Inst. 209. 4 Inst. 274. 

By the st. 13 R. 2. 4. the king’s clerk of the market shall do his 
office duly, and shall take no common fine, on pain of 5Z. for the 
first, 10/. for the second, and 20/. for the third offence. 

And therefore, if be prescribe to have 2d. or other rate for viewing, 
and examining of measures, whether they are lawful or not, it is void. 
K. 4 Inst. 274. 

Yet, by the st. 7 H. 7. 3. (and 11 H. 7- 4.) he shall have Id. for 
sealing of every bushel, and an halfpenny for a less measure. 

(I) iTorfetture of a fair, or marftet. 

By the st. North. 2 Ed. 3. 15. if a man hold his fair beyond the 
time allowed, he forfeits the franchise. 2 Rol. 124. 1. 30. 

So, if he hold his market at another day. 2 Rol. 124. 1. 35. 

Or, has a fair to hold two days, and he holds it three days. 2 Rol. 
124. 1. 30. 

But if a man hold his market upon the day allowed, and upon another 
day, he shall not forfeit his market ; but shall be punished for the ad- 
dition of the day. 2 Rol. 124. 1. 26. 

If a man take outrageous toll, he does nqj; forfeit the market, but 
the toll only. The st. W. 1. 31. says, le roy pendra le franchise del 
marche en sa maine ; but that is till it be redeemed. 2 Inst. 221. R. 
that the toll only is forfeited. Pal. 82. Quo W. Treby. 37- 


MARQUIS. 

Vide Dignity. 


MARRIAGE. 

Vide Action upon the Case upon Assumpsit, (B 8.) — Baron 
AND Feme, (B 1, &c. — Cl, &c. — El, &c.) — Chancery, 
(8 Z 1, &c.) — Dignity, (C 6.) r — Guardian, (G 4. — H 7.) 
— Prohibition, (G IS.) 
ifiaiiiaee iinkaer. Vide Chancery, (8 Z 8.) 

2^0oludon ot tnarriafie. Vide Parliament, (H 3.) 
a^ibaice. Vide Abatement, (H 43.) — Baron and Feme, (C 1, &c.) 
— Dower, (A 1,2.) — I^eader, (2 Y 12.) 

JFotti&Ie ;^Raiiiaae. Vide Justices, (S 3.) 
iRtafl’0 ;^ntece. Vide Parliament, (H 4.) 

;|B«ntege Settlement- Vide Chancery, (S Z 1, &c.) 


MAR- 
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MARSHAL. 

Vide Certificate, (C) — Courts, (E 1, &c. — F). —iMPRisoNMEUt, 
(C) Officer, (E 3.) 


MARSHALSEA. 

Vide Courts, (F). — Imprisonment, (C). 


MARSHES. 

Vide WAtES, (A S.) 


MARTIAL LAW. 

Vide Parliament, (H 23.) — Prerogative, (C 1 , &c.) — - War, 

(B6.) 


MASS. 

Vide Justices of Peace, (B 14?.) 


MASTER. 

Vide Justices, (L 1.) — Justices of Peace, {B 50, &c. 53, &c. 58, 
&c.) — London, (N 2.) 


[MASTER AND SERVANT.] {k) 

^Bagtex 


(^) 1. Relative to the wai/tfr.— -The possession of a servant, occupying a cottage, with 
less wages on that account,i8 thait ofliis master. 16 East, 55. ^ 

2. It s servant misconducts himself, the master may dissolve the contract of hinng 
between them. 2 M. & 8. 529. , . 

5. Where a bailiff' retains a labourer under the authority, express or implied, of his 
Blaster, the master is the employer within the stat. 20 Geo. c. 19. 14 East, 605. 

4. Action lies for the seduction of a journeyman. Cowp. 54. Lofft. 495. 

5. No action will lie for seducing an articled servant from his master, if the swvant 
has paid the penalty stipulated by the articles for leaving. 5 Burr. 1545. 1 Blk. 575. 

6. It is actionable to harbour the servant of another after notice, though the party 
did not originally induce him to leave his master. 6 T. R. 221. 

7. A master is under no legal obHgation to pay for medicines supplied to his ser-' 
vant, maimed in discharging his duty. 5 B. & P. 247. 

b. He may justify an assault in defence of his servant. Loftt. 215. 

9. If 
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0 LMm of EOII 0 . Vide Chancery, (B 4.) 
iiLajmv0 of Chancerg* Vide Chancery^ (B 5. — W 1 , &c0 
of a 4^]^ Vide Merchant, (£ 2, &c.) 


MATTERS. 

iRatteto Of Haloo^ Vide Parliament (H 1, &c. — I — K). 

CTitoiL Vide Parliament (H 9, &c.) 

C^riminal. Vide Parliament, Hj 6. &c.) — Prohibition; 

(F6.) 

;^artne. Vide Admiralty, — Navigation, — Parliament, 

(H25.) 

iEatdal* Vide Parliament, (H 22, &c.) 

iRatritnottial. Vide Prohibition (G 15.) 

^atamentarr* Vide Prohibition, (G 16, &c.) 


9 . If a master encourage his apprentice to go to sea, and he takes a prize, equity will 
not assist him to receive his apprentice’s share of the prize-money. Dick. 150. 

10. A master is liable for every act of his servant done by him in the course of his 
employment. 2 T, R. 154. 

1 1. A master is not answerable for every act of his servant’s life, but only for those 
done in his relative capacity; therefi>re to charge the master as such for his servant’s 
misconduct, it must always be shewn or presumed, that the relation of master and 
servant subsisted between them in the particular a^ir. 1 East, 106. 

12. It seems, that if the servant of a baker, without his master’s knowledge, mixes 
a noxious article with the bread, the servant only, not the master, is indictable. 
5M. &S. 11. 

1 ;?. Evidence of buying a libel in the shop of a known bookseller, is sufficient prima 
facie evidence to convict him of publication. 5 Burr. 2686. 

14. The act of the servant, as such, is that of the master ; if, therefore, the occasion 
of injury to another, in an action against the master, it may be stated as his own. 
6 T. R. 659. 

1 5. Relative io the servant — Where, on the purchase of a horse, the vender had 
given a warranty of soundness generally, and the servant who was sent with the re- 
ceipt to the agent of the other party, inserted, at his request, but without a special or 
general authority from his master, sdter the words warranted sound, to the regiment,” 
—Held, that the master was not bound by this alteration of the warranty, notwith- 
standing the money afterwards came to hisiiands. 2 Smith, 400. 

16. A servant is not protected, even in a penal action, from the consequences of 
obeying his master’s orders, if the master bad noaufhority to direct him. 5 T. R. 19. 

17. A servant, ignorantly meddling with another’s property, by command and for the 
use of his master, is liable to the owner. 4 M. & S. 259. 

18. Semble, a servant imprisoned under 20 G. 2. c. 19. s. A is Rot entitled to wages, 
during the time Of his impritonment. 2 M. ft B. 029 . 

19. ‘Where, Iwthe terras of a contraet of service, the wagnare not payable until the 
time of service has expired, anththe-servrait dies, or the senrioe is otherwise terminated 
without the masters latil^ in the interim none are doe pro ianto, unless under a custom 
ot usi^e. An exception to this rule is the case where a seaman is impressed. 
6T. It. 520. 

20. The circumstancesihat*ainaBter ‘hayifig dtsehaiigedaserTant, requested the master 
with Whom helived before, not^to ^te him aRolher character; and that on appHca- 
tion to himself for a character he gave the servant a bad one; are suffi^ent wlWee 
malice mty be implied. 5 B. ft P. 587. 


may 
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MAYHEM. 

Vide Battery, (B — El, &c.) — JvsTiCESi (S 6.) 


MAYOR, 

Vide Courts, (O S.) — Dismes, (M 6, 7.) — Franchises, (F22.) — 
London (C) — Statute Staple, (D 1.) 


MEASURES. 

Vide Justices of Peace, (B 90, &c.) — Leet, (L 6 8cc.) 


MEDIETAS LINGUiE. 

Vide Alien, (C 8.) 


MEERS. 

Vide Chase, (G 1.) 


MELIUS INQUIRENDUM. 

Vide Officer, (G 12. — K 12.)' — Prerogative, (D 67, &c.) 


MERCHANT. 

(A) tofto le^aU be. p. 65. 

(B) iTactor. p. 65. 

(C) ‘Brobee. p,72. 

(D) Lee mercatoeia. Cbeee leiban be no jefuebfborisfbtp- 

p. 7’6. 


(E 1.) Con- 
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MERCHANT. 


(E 1.) Contracts! of mercftantsf. p. 81. 

(E 2.) Contract by charter-party. How made. p. 82. 
(E 3. a.) What the merchant ought to do. Ereightof 
the ship. p. 82. 
jYE 3. b.) Demurrage.] p. 85. 

(E 4.) Contract of bottomree, p. 85. 

^E 5.) What the master ought to do. Provide the sliip. 

p. 86. 

(E 6.) Perform his voyage, p. 86. 

(E7. ) The contract. How dissolved, p. 86. 

(E 8.) Remedy for non-performance, p. 87. 

QE 8. b.) Bill of lading.] p. 88. 

(E 9.) Contract by policy of assurance, p. 88. 

(E 10.) What remedy upon a policy of assurance, 
p. 113. 


(F) ipapment. 

(F 1.) In pecunia numerata. p. 114. 

(F 2.) By bill obligatory, p. 114. 

(F 3.) Bill of credit, p. 115. 

(F 4.) Bill of exchange. — By whom it may be made, 
p. 115. 

(F 5.) In what manner, p. 115. 

(F 6.) How it shall be accepted, p. 11 7. 

(F 7.) How paid. p. 121. 

(F 8.) How protested, for non-acceptance, p. 122. 

(F 9.) For non-payment, p. 1 23. 

(F 10.) How the protest shall be made. p. 123. 

(F 11.) How a bill of exchange may be assigned, 
p. 124. 

(F 12.) Remedy upon a bill of exchange against the 
drawer, p. 126. 

(F 13.] Against the acceptor, p. 129. 

(F 14.) How the remedy is to be pursued, p. 131, 

^(F 14. b.) Alteration.] p. 134.’ 

^(F 14. c.) Apportionment.] p. 135. 

[(F 14. d.) Re-exchange and extra charges.] p. 135. 
(F 15.) Promissory note. p. 135. 

(F 16.) What words make a promissory note assign- 
able. p. 137. 

(F 17.) When a bill, &c. shall be payment, p. 138. 


(A) ^ec- 
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(A) ^eccftant, to&o sb&U fee* 

There are four species of merchants : — merchant-adventurers, 
merchants-dorniani, travellers, and merchants-resident. 2 Brpwnl. 99. 
Vide Trade, (A 1, &c.) 

And, generally, every one shall be a merchant who traffics by way of 
buying and selling, or bartering of goods or any merchandize, within the 
realm, or in foreign parts. Sm. 4*4*5. 

So, if a man draw a bill of exchange, he will be a merchant for that 
purpose. Vide post, (F 4*.) 

(B) jFactor. 

A factor is authorized by a letter of the merchant, with a salary, or an 
allowance for his care., Ma. 81. (A) 

And the same person may be factor for many different merchants. Ibid. 

Every factor must pursue his commission strictly. Ibid, (r) 

And by his general commission has authority to sell upon credit. 2 Ca. 
Ch. 57. (d) 

[A fac- 


(6) 1. A middle-man who has restrained a sub-agent for his principal, is n otliable for 
the 8ub-agent*8 misconduct ; since he is the mere instrument b^ which a contract be- 
tween two was made. 6 T. R. 41 1 . 

2. A remittance by bills, directing payment to a third person out of the proceeds, when 

received, will not render the receiver liable to such third person against his consent. 
14 East, 582. « 

3. A general remittance to bankers to whom the receiver is indebted, accompanied 
by a letter, requesting him to pay certain sums to particular persons (not expressly out 
of the sura remitted), does not so fix the bankers as to give the person? to whom such 
sums were so directed to be paid, a right of action against them for money had and re- 
ceivecl, without an assent, on their part, to-suq^n appropriation of the money remitted 
An egress dissent by the bankers is not necessary to protect them. 3 Price, 58. 

4. Though an agent will not be chargeable on a contract made by him as such, yet,. if 
he receives money from his principal to satisfy it, he becomes bailee to the other party’s 
use, and liable to him for the money received. 1 East, 1 J5. Id. 579. 

5. Alienor of land, continuing in possession, is evidence of authority from the alienee 
to do acts binding upon the property. 7 Taunt. 574. 

6. In an action for usury in discounting a bill, where it was proved that one Brown 
demanded payment of the acceptor, and commenced an action against him to compel 
payment; in consequence of which, a person on behalf of the acceptor, paid to Brown 
the amount of the bill, and the costs of the suit ; on producing the bill for which Brown 

f ave the receipt, as the attorney for the clefcadant ; and no account was given how 
irown came by the bill. Held, that there was sufficient evidence to be left to a jury, 
that Brown acted as the defendant’s agent, and consequently that the defendant had 
received usurious interest. 1 N. R.-101. 

7. The phrase, “ a commission disl credere^'* is commonly used to express the contract, 
by which the broker guarantees the solvency of the purchaser. But, strictly speaking, 
it means the premium, — the commission, — paid to the broker for guaranteeing the pur- 
chaser. 4 M. & S. S74. 

(c) The remedy against an agent for selling under the fixed price, is, not trover, but 
a special action. 5 Taunt. 117. 

(d) 1. Whatever the duty of an agent requires him to do in the business of his em- 
ployers, must be presumed so to be done with their knowledgeanddirection. 1 Rose, 447. 

2. A principal is bound by the act of his agent, where his former course of dealing 
sanctions the inference that the agent had authority for his conduct, though in fact it 
was contrary to his directions. IS East, 400. 

VoL. V. F 
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[A factor has power to sell, and thereby bind his principal, but he 
cannot bind or affect the property of the goods, by pledging them as a 


3. The sale by a broker, whose ordinary business it is to sell, of goods placed by the 
owner in his possession generally is binding. 1 5 East, 38. 

4. Sale by one who had fraudulently obtained the means to hold himself out as owner, 

held good against the principal. 7 Taunt. 265. 1 Moore, 12. 

5. A general agent, — the factor, for example, of a principal abroad, may, by exceeding 
his instructions, bind the principal. 5 T. R. 757. 

6. A special agent, that is, one constituted such for a particular purpose, and under a 
litnited and circumscribed power, cannot go beyond his instructions. 1 T. R. 205. 
3 T. R. 757. 

7. Distinction between a general and special agent as to their powders to bind the 

principal, l Ves. & Beam. 200. ^ 

8. If the holder of a bill give it to an agent to get it discounted, he is bound by the 
agent’s guaranteeing its payment, unless he told him that he would not warrant the bill, 
as by saying that he would not indorse it. 4 T. R 177. 

9. A guarantee, given by an agent unknown to his prinoipal, confers no right either 
of stoppage in transitu or lien. 4 Taunt. 242. 

10. Acts by an asent, whose authority has been revoked, ore binding upon the priri- 
' cipal until notice of the revocation. 5 T. R. 215. 

11. If a principalis not bound by his agent’s contract, a subsequent promise to be an- 
swerable, is nudum pactum, 3 T. R. 757. 

12. A receipt given by the creditor to an agent or broker, does not necessarily of itself 

operate as a discharge to the principal ; nor has it that effect, unless the principal ap- 
pears to have dealt differently with his agent in consequence of the receipt, as by passing 
It in his accounts, and giving him further credit upon the faith of that voucher. 
3 East, 147. # 

13. Vendor bound by the signature of the agent’s clerk, thus : Witness Evan Phillips 
for Mr. Smith, agent for the seller,” upon evidence of assent; but clerks of agents in 
general have no autliority to bind the principal. 9 Ves. 234. 

14. Purchaser under a particular giving a false description, not bound at law or in 
equity, nor by any act of his agent without a fresh authority or subsequent application ; 
a different agreement requiring a fresh authority. 18 Ves. 509. 

1 5. Agent authorized to make agreements for leases for lives or years, makes an agree- 
ment in which the term of the proposed lease is not mentioned. This is on agreement 
not pursuant to his authority, and not binding on his principal. 1 Sch. & Eef. 33. 

16. Government allowing the colonel of a regiment to appoint his own agent, the 
colonel is answerable fur such agent, not by virtue of any security which he gives t<3 
government, but by operation of law. 3 Mer. 578. 

17. A principal is answerable for the act of his agent in concealing or suppressing of 
deeds, though not done with the knowledge of the principal. Sch.& Lef. 209. 222. 

18. Notice to an agent, in order to alfect the principal, must be to an agent em- 
powered to treat, not barely to carry proposals from one party to another. I B. C. 

.3t'j8. 

19. Notice to an agent in order to bind his principal must be in the same transaction; 
and this though the agent acted as attorney for tlic vendor and vendee. 3 Mad. 34. 

20. Notice to f^ent held to affect principals. 2 Eden. 224. 

21. The acts of an agent, as such, are the acts of his principal. Therefore, in suits 
by or against the principal, verbal or written admissions by the agent, may be given in 
evidence, without producing him. 3 T. R. 454. 

22. An agent’s letters are not evidence. 4 Taunt. 511. 

23. If an i^ent or attorney is empowered by the principal to adopt such measures as 
xnay secure his claim a^nst a debtor, and the measures adopteu are unlawful, the 
principal is not liable umess he was actually privy to them. 4 East, 1. 

24. A. having a house by the way-side, contracted with B. a surveyor, to repsir ijt 
for a fixed sum, who engaged C. to do the work, and C. contracted with D. to furnish 
the materials, whose servants in bringing them, through negligenoe, injured the plaintiff' 
Held, that the several retainers were under an implied authority from A. who therefore 
was liable for the damage occawonod. 1 B. & P. 404. 

25. The agent’s narrative are not evidence against the principal. 4 Taunt. 511. 

26. The letters of an agent in a foreign country, detailing the contents of letters from 
another agent; are not evidence against the principal, 4 Taunt, 565, 
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security for bis own debt) though there is a bill of parcels, and a receipt, 
Str. 1 17B,] [e) 

So, if a loss happens to the merchant, the factor shall be excused, if 
he dpes not act contrary to his commission. Ma. 81. 

But if a factor does not pursue his commission, he shall lose his fac- 
torage, and shall answer to the merchant for his damage. Ibid. 

And therefore, if a factor gives more, or buys less in quantity or qua- 
lity, than his commission requires, the merchant may disclaim, and the 
factor shall take the goods bought to himself. Ma. 82. 

[If A. merchant in London, orders B. merchant abroad, to buy him 
goods at a price limited, B. exceeds the price, and sends the goods, A. 
refuses the contract, but disposes of the goods as his own, and at a risk ; 
he shall not be deemed the factor of B., but to have accepted, notwith- 
standing what he said ; and shall account with B. according to the price 
B. paid. 1 Vesey, 509.] 

So, if he ships them for a different port or place, Ma. 82. 

So, if he sells for a less price than was directed, without sufficient rea- 
son, he shall make satisfaction. Ma. 82. 

If hcy sells without giving advice, to make a profit to himself. Ibid. 

Or, sells to A. who was insolvent, without a special direction, or plain 
ignorance. Ma. 83. 

If a factor sells to A. for his principal, and before payment sells for 
himself, and takes money for himself, he shall answer so much for the 
debt to his principal; for he cannot receive his own debt to the preju-f 
dice of the debt of his master. Ma. 82. 

[Where the custom of the trade is, that the factor sells goods at his 
own risk, for which he has an additional allowance ; no credit is given 
as between owner and buyer, and the buyer is not answerable to the 
owner, though he gives him, notice before payment not to pay to the fac- 
tor, who has failed. By the jury, against the direction of Lee C. J. 
and by a special jury on a new trial, still against C. J.^s direction. Str. 
1182.] 

[If a merchant directs his factor or correspondent to insure, and he 
charges him with it as if done, and loss happens, he shall be charged as 
insurer ; but if factor employs an agent, this equity will not extend to 
that agent. 2 Vesey, 239.] 

If he makes a false entry at the custom-house, whereby the goods are 
forfeited. Adm. Ca. Ch. 25. 

And therefore, if a factor in a foreign kingdom do not pay the cus- 
toms, he shall have them to himself, and shall not be accountaole to his 
principal. R. Ca. Ch. 25. Id. 76. 

Otherwise, if he does not pay the customs to the king. R. Ca. Ch. SO. 

If a factor takes security by an obligation of A. upon a sale of goods, 

1. A factor cannot pledee the goods of his nrineipal ; so that the nrincipal may 
recover them from the pawnee by a tender to the factor, without any to the pawnee, of 
his balance. 5 T. R. 604. 

2. Where goods from abroad are consigned to a factor to sell under a bill of lading, 
though he may indorse the bill to a vendee, yet he cannot assign it merely as a pledge. 
S Smith, 207. 6 East, 17. 

3. A factor cannot pledge the goods of his principal, though the pawnee is ignorant 

that he is not the owner, and though the bill oflading under which they have been con- 
signed is general. 1 M. & S. 1 40. Unless where the principal has held him forth as the 
owner. Id. 147. ^ 

4. Under a general power to sell, assign, and transfer, an agent cannot pledge for his 
own debt. 5Vcs. 211. 

F 2 
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without authority, in his own name, he shall answer, if A. fails. Semh. 
2 Ca. Ch. 57. (/) 


(/) 1- Agent's rights against principal, — Where the commission payable to , a broker 
for chartering a ship, is a percentage of its freight, the amount *of which is contingent, 
he cannot sue until the contingency is determined. '3 Taunt. 531. 

2. A. consigns goods to B. abroad, and orders a cargo in return, for which he sends 

his own ship. The return cargo is delivered to A.*s captain, stating it to be on 
A.’s account as A.’s own goods, and to be delivered to A. The return cargo, consist- 
ing of more goods than the proceeds of those consigned to B., B. draws bills on A. 
for the difference, which he sends to his agent with a bill of lading drawn in blank, 
and desiring the agent, in case of A.’s refusal to accept the bills, to indorse the bill of 
lading to C. A. refuses to accept the bills, and the bill of lading is accordingly in- 
dorsed to C. The ship arrives ; and C, demands the cargo as intmrsee of the bill of 
lading ; the captain, however, refuses, and delivers them to A., who deposits them with 
D. as his warehouseman. D. then receives notice from B. to hold the goods for B. 
us his property, in consequence of which D. refuses tore-deliver them to A. In trover 
by A. against D., held that D. was not estopped, by having received the goods as the 
wareliouseman of A., from setting up the claim of a third person as a defence, suppos- 
ing that claim to be a good one. 1 Mars. 323. 5 Taunt. 759. 

3. If a principal refuses payment upon a contract made through his agent, and 
the agent not being himself liable, but for the sake of his own character, which 
would be affected by the discredit of his principal, chooses to pay the money of his own 
accord, he cannot recover it, though the principal might himself have been compelled 
to piiy it in the first instance. It would be otherwise, however, if the agent were, ex- 
pressly or impliedly, (as by the usage of the trade,) a guarantee for the fulfilment of 
the contract by Ihs principal. 8 T. R. 610. 

4. hien, — The debt, m respect of which a lien is claimed by an agent, must be 
due to him in his own right, and not as agent for another. 3 B. & P. 485. 

5. An agent has not any general lien in respect of debts incurred prior to the time 
at which he begins to be employed in that character. 3 B. & P. 485. 

6. Where a factor receives goods for a specific purpose, such as to sell and pay 
over the proceeds, he has not that lien on them for his general balance, to which on a 
general deposit he would be entitled. 6 T. R. 258. 

7. A factor who becomes surety for his principal, has a lien on the price of the 
poods sold by him for the principal, to the amount for which he has become surety. 
Cowp. 251. 

8. Where a factor having a lien upon goods, pledges them to his creditor for a debt, 
■without notice of such lien, and without any express intention at the time of making 
the lien the subject of pledge, the pawnee of the goods cannot take advantage of 
this lien in defence to an action in trover at the suit of the owner. 3 Smith, 3. 
7 East, 5. 

9. lievocation of authority. — If, whilst goods are in transitu from a principal to his 
agent, the principal dies, whereupon the executor directs the carrier to' follow the 
former orders, who, in consequence, delivers them to the agent ; the agent has the 
same lien thereon as he would have had, had the death not intervened. 2 East, 227. 

10. Plaintifl' being entitled, upon coming of age, to the produce of a West India estate, 
bills of lading of consignments previously made were decreed to be delivered up to him. 
4 Ves. 609. 

11. Duties, — An agent is not liable for disol>eying his instructions, if obedience to 
them would not have secured the principal from the loss sustained. Thus, for neglecting 
to insure a ship which had been guilty of deviation. 1 T. R. 22. 

12. Where a principal abroad has a right, or has been induced to expect that his cor- 
respondent here will obey an order to insure, the correspondent is liable for neglecting 
it. As, 1, Where he has effects in the correspondent’s hands : — 2. Where, though he 
lias no effects, yet the course of dealing has been for the correspondent to insure on re- 
ceiving the order ; since he has a right to suppose that he is to be continued, the cor- 
respondent not having discontinued it by notice; — 3. Where the merchant sends bills 
of lading with an order to insure, and the correspondent retains the bills ; since the 
commission being entire, he cannot adopt one part and reject the other. 2 T. R. 187. 

13. A broker who purchased goods upon credit, is bound to forward them to his 
principal in the ordinary course of dealing; which, if he does not, he has no claim upon 
the principal who refuses to accept them. 9 Taunt. 32. 

1 4. An agent to whom a bill is remitted is justified in receiving payment by a check ; 
a'lid therefore is not answerable though it is dishonoured. 6 T. R. 12. 

15. An 
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15. An agent who has a general authority to receive payment, which is a i|uestion 
purely of fact, may, without collusion, receive in what manner he chooses, so as to ac- 
quit the debtor, provided it be such as the course of trade warrants. 1 M. & S. 545. 

i 6. Where a banker is instructed by the acceptor of a bill received from a customer, 
to countermand payment, he is not bound to acquaint the customer therewith. 1 M. 
Sc S. 545. 

1 7. Liabilities^ — Where an agent contracts under a commission d-el credere, the prin- 
cipal has two securities: 1. the agent: 2, the contracting party. And he may sue the 
broker, without a demand first made upon the contractor. 1 T. R. 115. 

18. A. employs B. to sell goods for him. C., as B.’s broker, procures a purchaser and 
draws a hill for the amount, payable to A., which is accepted by the purchaser, but dis- 
honoured. Held, that C. is answerable to A. as drawer of the bill. 1 Mars. 518. 
5 Taunt. 749, 

19. Joint factors, when consignees, are each answerable for the other. 5 Wils. 114. 

20. Contracts, — An agreement by a broker with his principal, to indemnify him from 
any loss on the re-sale of goods purchased through the intervention of the broker, im- 
ports an engagement or insurance that he shall have the opportunity of selling at the 
same price, and that if it does not offer, that the broker will make good the di^erence. 
Z T. R. 524. 

21. Sub-agent, — Where A. employed a surveyor in the way of his trade, who ordered 
goods from B. for the work in hand, A. was held liable to B. 15 Eiist, 86. 

22. A subordinate agent, employed to do parts of work contracted for by the superior 
agent, cannot sue the principal. 6 Taunt. 148. 

25. A., on the recommendation of his agent, employs B. to convey goods from this 
country to the continent. B., without the knowledge of A., employs C. to transact the 
business, and the goods are accordingly shipped by C. and landed on the continent by 
C.*8 agents. Held that there was no privity between A. and C., and therefore that C. 
was not entitled to recover his charges, or those of his agents, from A., though A. had 
not paid the amount toB. l Mars. 500. 6 Taunt. 147. 

24. A. consigns goods to B* with directions to pay over the net proceeds to C. B. em- 
ploys D. to dispose of them. In an action by C. to recover the proceeds from D., D. 
IS entitled to make the same deductions for freight, Ac. as B., who was the owner of the 
ship in which the goods were brought, might have made. 1 Mars. 225. 5 Taunt. 584, 672. 

25. A principal employs a broker, from the opinion he entertains of his personal 

skill and integrity; the broker, therefore, without some custom in the particular trade^ 
of which, as the principal knows of it, he maybe supposed to approve, cannot place 
the interest of his principal in the hands of another; and if he does, that other can, by 
his interference, acquire no rights against the principal. A. consigns goods to B. ; B. 
being in embarrassed circumstances, and not having funds of A.’s to 'discharge freight 
and duties, applies to C. to take charge of the consignment, sell it, having first paid die 
freight and duties, B. agreeing to divide the commission with him. Held, that C. had no 
lien on the property against A. for the sum advanced, and therefore that A. might 
recover in trover the full amount of the goods, without a deduction for the allowance. 
2 M. & 298. 301. n. 

26. A. having received money as agent for B. and others, in specific proportions for 
each, pays it over to C. as a banker, in his own name, and having drawn one part of 
it, directs C. not to pay away the remainder, except by his order. Held, that C. is 
bound to bold the money for A,, and that therefore B. cannot recover the remainder of 
his share from C., though he had given C. notice that A.’s agency was at an end. 

1 Mars. 152. 5 Taunt. 147. 

27. In relation to third persons, et vide supra. An agent and his principal are to be 
considered as one and the same person, i T.R. 205. 

28. The actions and knowledge of an agent are those of his principal. 1 T. R. 12. 

29. The act of an a^ent is that of his principal ; so that the fraud of the agent though 
unknown to the principal, vitiates the transaction. 4 T. R. 59. 

30. Payment to an agent or servant, usually accustomed to receive for the principal, 

is payment to the principal ; secus, to a servant not so accustomed ; or where tlie pay- 
ment is upon a special account, not to be presumed within the nature of the servant’s 
authority, unless expressly given by the master. Lofit. 595. 7 -Ves. 470. 

51. Sometimes contracting parties agree that the agent, and not his principal, shall 
be answerable, when the contract being made by the agent as principal contractor, he 
alone is liable thereon. If, therefore, the seller of goods knowing that the buyer, though 
dealing with him in his own narae^ is in fiset only agent for anoUier, debits him, he can- 
not afterwards sue the principal. 1 5 East, esu 4 Taunt. 574. 1 T. R. 1 75. 

52. So raetimes, by the usage of trade, the credit on a sale is underrtood to be ^ven to 
the agent or buyer ; an usage which obtains in the case of a foreign principal* 1 5 East, 62. 

F 3 33. If 



MERCHANT. 


70 

35. If A. purchases goods of B. for the purposes of re-selling them toC. charging him 
a commission, B. cannot recover the price from C. who selects the goods, and stipu 
lates the terms on which B. shall sell. 4 Taunt. 574. 

54. Where there is a choice between a dormant principal and his agent, the opposite 
party, by electing one as liable to his claim, discharges the other. 15 East, 65. 

55. If an agent exchanges, without authorit)', the property of his principal, the pro- 
perty given in exchange will belong to the principal. The rule is a rule of natural 
justice, and there is no principle of law which requires that in his particular case justice 
should be sneriheed to a general rule. Besides, there is this principle of law in Its fa- 
vour, that a man shall never be a gainer by his own misconduct. 5 M. & S. 562. 

56. Agent or bailiff, confounding his principals property with his own, charged with 
• the whole, except what he can prove to be his own ; and in this instance, the case of a 

breach of the terms, upon which the court dissolved an injunction, the incpiiry was di- 
rected with costs. The court refused in such a case a prospective direction to admit 
books, not legal evidence; usual in a fair case ; us, where for want of notice of an adverse 
claim a strict account cannot be given; merely giving liberty to apply upon any question 
of evidence. 15Ve8. 432. 

37. An agent cannot sue on a simple contract expressed to have been made with 
him as such. Hence, where A. agreed in writing to pay the rent of certain tolls “ to the 
treasurers of the commissioners of X,” and the treasurer sued on the agreement, the 
defendant had judgment. 5 B. & P. 147. 

38. A broker selling goods as a principal, without disclosing his employer’s name, does 

not, so far as his own interests are concerned, thereby acquire to himself the rights and 
character of a principal ; not though he be acting under a del credere commission, since 
thereby he only guarantees the solvency of the purchaser, without acquiring an interest 
in the property greater than in common cases. 1 M. & S. 576. 4 M. & S. 566. 

39. It follows from the above, that the price of the goods cannot be considered as a 

debt due to the broker, and therefore, cannot be set off* by him as such in an action 
brought for a debt due to the purchaser; nor as mutual credit in a suit by the purcha- 
ser’s assignees after his bankruptcy. 1 M. & S. 576. 4 M.8z S. 566. 

40. But clearly there cannot be such set-offj where the broker, without expressly 

disclosing his principal’s name, sufficiently intimates that he is acting only as a broker ; 
or, without declaring it at the time of sale, does so before any steps have been taken to 
carry the contract of sale into effect. 1 M. & S. 576. 4 M. & S. 566. 

41. The circumstance that a broker is acting under a del credere commission from his 
principal, thereby guaranteeing to his principal the solvency of the contractor, does not 
invest him with the rights of his principal where the contract is made in the name of the 
principal, or being made in the broker’s name, the circumstance that he is only acting 
as agent is unknown to the contractor. Aliter^ where the contrpetor knows that 
fact, and makes the contract with the broker as principal. Thouah In this latter case 
the principal may interfere, ‘unless the broker has a lien, or has made payment. 

3 M.& S. 112. 

42. It is no breach of the duty of a broker (of London) to contract in his own name 
for the goods he is employed to purchase, being instructed so to do. 7 Taunt. 260. 
1 Moore, 6. 

43. That a principal may be liable on a deed executed by his attorney, the execution 
must be \n his name. 6 T. R. 176. 

44. To secure an agent from liability on a deed made by him aS such, it must dis- 
rinctly express, that he is only acting therein as agent, since no evidence to controul its 
piuport will be received. This may be done by writing opposite the seal, ** For C. JD. 
(the principal) A. B.” (the attorney J. 2 East, 142. 

45. Where one covenanted for himself, his heirs, &c. and under his own hand and 
seal for the act of another, he was held personally liable, though the deed described him 
as covenanting for and on behalf of that other. 5£ast^ l48. l Smith, 561. 

46. Signing an agent’s name by his direction, is not a deputing of his authority. 

4 Taunt. 309* And an authority mven to A. to draw bills in the name of B. may 
be exercised fay the clerks of A. 2 Cox, 84. 

47. An agent Is not liable on x contract under seal made by him expressly on ac* 
count of his principal. 1 T. R. 674. 

48. Anaeent avowedly contracting on behalf of government, is not liable on the 
contract, wheriicr under seal or by parol. 1 T. R. 172. Id. 674. 

40. A hill ^wn on a factor, and payable out of the produce of goods in his hands 
after discharging prior acceptances, and accepted 1^ him generally, is chargeable on 
’ him, notwithstanding any balance then due to him in a running account with his prin- 
cipal. 2Blk. 1072. Vide supra, 175 

50. Money 
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50. Money had and received, will not lie against a known f^ent, or receiver, for 
money paid voluntarily to such agent for the use of his principal, unless he had notice 
to retain before payment over. ^ 4 Burr. 1986. 

51 . ' An agent is liable for paying over money after notice. Cowp. 566. 

52. Where money, to which the principal is not entitled, is paid to an agent by com- 
pulsion, he is not discharged by a payment over. 1 Taunt. 359. 

53. If a party who has paid money to an agent on account of his principal, becomes 
entitled to recal it, he may sue the agent, provided no change since the payment has 
taken place in his situation. Merely forwarding his account to his principal, accredit- 
ing him with the payment, is not an alteration. 3 M. & S. 344. 

54. The mere passing of money on account, or making rest without any'new credit 
given, fresh bills accepted, or further sum advanced for the principal in consequence of 
it, is not equivalent to a payment over. Cowp. 565. 

55. The statute of frauds does not preclude evidence that a written contract to buy 
goods was on the buyer’s side made by him as agent for another. 7 Taunt. 295. 
1 Moore, 45. 

56. Where a factor (here, del credere) sells goods without naming his principal, or. 
intimating that he is acting for another, the htiycr, ignorant of that circumstance, may 
set off against the principal’s suit any demand which he had against the fketor. 7 T. R. 
359. Id. 360. 

57. An agreement having existed between the successive vicars and churchwardens 
of a parish, that certain fees should be taken upon the burial of strangers in the 
churchyard, and divided equally between them; tlie in-coming vicar refuses to accede 
to, that agreement, and prevails on the collector of the fees to pay over to him the 
whole of what he then has in his hands. Held, that the collector having received one- 
half of these fees to the use of the churchwardens, they are entitled to recover that 
moiety from the vicar, in an action for money had and received. 1 Mars. 589. 

6 Taunt. 277. 

58. A payment by one party to the other’s agent before the time appointed, and 
without the other’s consent, is at the risk of the payer. 13 East, 432. 

59. Matters in equity — Factor buying goods which he ought to furnish as factor, 
taking the profits, and <lcaling with his constituent ns a merchant instead of taking fac- 
torage duty or u stipulated salary, must account : so must a manufacturer, who obtained 
by collusion an unfair price. 1 Ves. jun. 289. 

60. An agent, who was to have no emolument beyond his salary, decreed to account 
for proBt made by a clandestine sale to his principal on his own account. 2 Ves. jun. 317. 

61. Account between principal and agent settled from loose papers; the agent having 
kept no regular hooks. After his death libeity was given to surcharge and falsify upon 
allegation of errors since discovered. 4 Ves. 411. 

62. On suspicious circumstances in the answer, a general account was decreed agiunst 
a steward, notwithstanding a receipt in full ; which was allowed only as proof of the 
particuliir payment, not oH a general release or discharge on an account stated ; though 
under circumstances it might have that effect ; as upon proof, that the principal never 
would give any vouchers, and an account kept by the steward. 5 Ves. 87. 

63. Accounts opened, and a general account decreed agairist an agent, who was also 
tenant to his princijpal, in respect of fraud. The character of the defendant, as agent, 
accompanying him in his situation as tenant, deprives him of the benefit of an objection, 
that might be competent to another person ; as the negle^ of the plaintiff in not bring- 
ing forward the demand at an earlier period. 5 Ves. 485. Affirmed on re-hearing. 

64. Bill for a general account lies against a solicitor and agent,, taking a security with- 
out a settlement of accounts. 7 Ves. 584. 

65. Accounts opened, and a general account decreed against an agent, who was also 
tenant to his principal, in respect of fraud. The character of a^ent accompanying him 
in his situation as tenant, deprives him of the benefit of an objection, that might be 
competent to another person : as the laches of the plaintiffs in not bringing forward the 
demand at an earlier period. The decree affirmed on a re^bearing. 7 Ves. 599. 

66. Accounts settled between two ijgents without voimbera upon confidence, not to 
be considered settled against their pnndpal, wilhioikt liberty to surcharge and fal^fQfi 

7 Ves. 617. 

67. Account against a confidential agrat,in possesuon Of estaUd since i780, without 
giving any aceount to his principal, residing in Ireland | and an enquiry into the cir- 
cumstances of a case granted under his direction, and iii which he took an interest. 
13 Ves. 47. 

68. Claims by the agent for expences on account of the principal, which from the 
conduct of the agent, undertaking the business without authority or f^reeuient, could 

F 4 not 
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(C) 'Brofeer. {g) 

Brokers are persons employed among merchants to make contracts 
between them, and fix the exchange for payment of wares sold or 
bought. Ma. 143. 

And by usage in London, freemen of the city selected out of the 
companies of which they are free, and presented by six at least ap- 
proved members of their company to the mayor aiM aldermen, and by 
the court of aldermen allowed, have been admitted and sworn to be 
brokers in London. Vide the st. 1 Jac. 21. s. 1. [Vide also the st. 
6 Ann. c. 16.] 

[Qu. Whether the selling goods by auction within the city of 


not be ascertained, disallowed. Interest not carried farther than the time the bill was 
filed on the ground of acquiescence. 1 1 Ves. 358 . 

69 . A confidential agent, in that character bound to keep regular accounts, having 
neglected to do so, and to preserve vouchers against himself, though he had preserved 
those in his own favour, was, on the ground of gross neglect of duty, not allowed a 
charge in respect of bills of costs for business done as a solicitor. 8 Ves. 363 . 

70 . A. employs B. to get bills which he had not indorsed discounted for him ; B. in 
order to effect the discounting indorses them. Held, that A.’s estate must relieve B. 
from the liability incurred by the indorsements.' 1 Buck. 113 . 

71 . Agent employed to sell estates, took them for himself, under colour of a fictitious 
purchase; and sold part : after his death an inquiry was directed to ascertain the real 
value; according to which his estate was to be charged ; the principal having an option 
to take what remained unsold : and the agent having fraudulently prevailed on his 
principal to execute a lease under the real value, the agent’s estate was charged with 
the loss arising from that. 4 Ves. 411 . 

72 . Banker. — Bill by banker, for an account of shares held in trust for him in a 
mercantile establishment, dismissed ; the tnist being in contravention of the stat. 
29 Geo. 2 . c. 1 6., which prohibits bankers from being traders. Ball & Beatty, 360 , 

73 . The bankers* act 33 Geo. 2. c. 14 . s. 4 . is not applicable to cases of mutual 
dealings between a banker and his customer. 1 Ball & Beatty, 249 . 

74 . Country bankers entitled to a commission on the discount of bills, although sent 
to them from London by a person resident there. Ex parte Jones, l Rose, 29 . 
17 Ves. 332 . 

75 . Consignment. — The act of the consignee in respect of the cargo, binds the con- 
signor. 1 Taunt. 300 . 

76 . A covenant to consign property does not convey any interest therein, or make 
the party consignee, it being a transaction sounding in contract only. 1 T. R. 205 . 

77 . The inference from a general consignment is, that the consignee is a purchaser. 

1 Taunt. 300 . 

78 . The consignor inclosed the invoice, and a bill of lading, in a letter to the con- 
signee, informing him that he had drawn upon him at three months. The invoice 
expressed that the goods were shipped for account and risk of the consignee, and the 
bill of ladmg was for delivery, paying freight. Held, that the property vested on the 
shipment in the consignee. 3 East, 585 . 

79 . Where A., under previous agreement, consigns goods to B. in trust to indemnify 
with the proceeds C., against money which he may advance, and indorse to him 
the bills of lading, thf property therein vests in B. on delivery to the captain. 

1 B. &. P. 563 . 

80 . When goods m*e consiraed to a factor, they remain the property of the princi- 
pal, though subject to the factor’s lien for his general balance; which lien, how- 
ever, as it only vests on the factor’s obtaining possession of the goods, may be 
forestalled by the consignor’s countermanding the delivery. Part payment of freight 
by the factor to the captain, does not amount to a taking possession. 3 T, R. 
119 . 783 . 

81 . After the lapse of fifteen years from the delivery of* goods consigned for sale, 
a presumption arises in favour of the consignee, that ho has duly accounted. 
l^Taunt, 572 . 

((j) Vide supra, (B.) 
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London by ^n auctioneer who has paid the duty of 2Qs. for a licence, 
required by the stat. 1 7 Geo. 3. c. 50., but who has not been admitted 
as a broker, makes him liable to the penalty of the statute for acting as 
a broker, without having been so admitted ? Sembl. that it does not. 

2 H. Bl. 555.3 

But pawnbrokers, who buy and sell goods upon pawn, use an un- 
lawful trade." Kelg. 50. [Vide stat. 30 Geo. 2. c. 24*.] 

And by the stat.' 1 (or 2) Jac. 21. s. 5. a sale or pawn to them of 
goods purloined, or stolen at any place within the city or liberties of 
London, or in Westminster or Southwark, or within two miles of 
London, shall not alter the property of the goods so purloined or stolen. 

And an action lies against them by the owner for such goods, though 
the felon be not prosecuted. Kelg. 50. 

And by the same stat. s. 7- if the owner require the pawnbroker to 
shew him such goods, and tell how he came by them, or how he hath 
disposed of them, and he refuse to disclose them, he forfeits double 
the value. [Vide stat. 30 Geo. 2. c. 24.] 

[For the regulation of pawnbrokers, see 25 Geo. 3. c. 48. 27 Geo. 3. 
c. 37.] 

(D) Jber ^crcatoria* 

There shall be no survivorship. (A) 

Lex mercatoria, or law-merchant, is part of the law of England. Co. 
L. ]].b. 2 R 01 . 114 .. 


(//) As TO THE LAW OF PARTNERSHIP. — And fir tty at law , — Who are partners^ 

1 . To make a person liable as a partner, there must either be a contract between 
him and the ostensible person to snare in the profit and loss, or he must have per- 
mitted the other to make use of his credit, and to hold him out as one jointly an- 
swerable. Doug. 371. 

2 . An agreement to share profits alone, cannot prevent the consequence of also 
sharing losses with respect to creditors. 4 East, 146. 

3. If a creditor, having been jointly concerned with his debtor, agree with such 
debtor to be jointly and equally concerned in an adventure abroad, and that such 
debtor shall purchase and pay for goods for the adventure, and the returns shall be 
made to the creditor in liquidation of his debt ; and, in consequence of such agree- 
ment, the debtor purchase goods for such adventure, it is a partnership agreement, and 
both debtor and creditor are liable to the vendors. 12 East, 421. 

4 . A. and B., ship-agents at different ports, entered into an agreement to share in 
certain proportions, the profits of their respective commissions, and the discount on 
tradesmen’s bills employed by them in repairing the ships consiraed to them, &c. It 
was, however, expressly stipulated between A. and B., that they were not to be ac- 
countable for each other’s losses. Held, that although with respect to each other 
they were not to be considered as partners under this agreement, yet they had made 
themselves such with regard to all peq^ons with whom either contracted as a ship agent. 
2 H. B. 235. 

5. Who not. — A. B. and C. agreed that as much oil as could be procured in A.’8 
name only should be purchased, and they take aliquot shares of it ; the oil was bought 
accordingly, and B. and C. were held not liable to the seller as partners with A., since 
it did not appear that the parties were jointly to resell the gooos. 1 H. B. 37. 

6. A. B. and C. agreed to join in a mercantile adventure to G. They were each to 
purchase separately, and to pay for separately, goods which were to be shipped for G. 
in the same vessel, and they were to share in the profits, if any, and the losses, if any, 
on the whole outfit, in proportion to the value of the goodb each brought in. Held, 
not partners, and, thereiore, not liable each on the other’s purchase. 4 T. R. 720. 

7. If one, purchasing goods for exportation, permits another to become partner in 
the adventure, the second does not thereby become liable to the vendor for the price 
of the goods. 4 Taunt. 582. 

8. Joint 
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8. Joint-proprietors of a stage-coach by agreement^ made known, comme seniblcy to 
the public, norse separately the several stages of the road. Held, that each was liable, 
and not the others, for goods furnished for the use of his horses. 2 Taunt. 49. 

9. Money lent to a trader by a partner who retires from business, at legal interest, 
with an additional annuity, for a certain term of years, is not a continuance of the 
partnership. 2 Blk. 998. 

10. If a person make himself responsible to the vendor for a purchase, upon an 
agreement with the purchaser, that if any profit arise Irom the sale, he shall have 
one-half for his trounle ; this does not constitute a partnership between the pai ties. 
4 East, 144. 

1 1. An agent paid out of the profits of an adventure, is not therefore a partner in 
the goods. 5 Taunt. 74. 

12. The consknment of a b^ of dollars to A., with directions to pay over a cer- 
tain number to 6., creates no jointttenanc}^ between them. 4 Taunt. 24. 

15. IPartnership contracts, — A bond is given to one of several partners as a security 
for money to be advanced by the firm. Held, that the money advanced might be set 
offin taking the general account. — Kote^ the obligor had become bankrupt. — Quaere, 
if the bond was not considered as a collateral security, l M. & S. S45, 

14. A covenant in a deed of partnership, in case of dissolution, to refer all matters 
relating thereto to arbitration, does not include the question whether the consider- 
ation given bv one partner to the other, on entering into partnership, should be 
refund^. 2 R & P. 151. 

15. On the question, whether articles were ordered by the firm, acts subsequent to 
the delivery are admissible evidence against the firm. 4 T. R. 720. 

16. Partnership property, — Where the partner in England refuses to appear for 
those abroad, the court will not relieve against a distress to compel appearance, 
though the partnership property taken was paid for with his own funds. 5 R. <& P. 
254. 

17. If on an execution against one of two partners, the partnership effects are taken 
and sold^ the court will order the sheriff to pay over the other a share of the produce, 
proportioned to his share in the partnership effects, to be ascertained by the master. 
Dougl. 650. 

18. If a fi, fa. issue against one of several partners, the court will not, upon the 
application of partnership creditors, either refer it to the officer to ascertain the 
interest of the defendant in the property seized, or (c, s.) give time to the sheriff’ to 
make his return, so as to enable them to obtain an account in equity. The proper 
time for the sheriff to pursue, is to put some person in possession as vendee, and 
to leave him and the parties interested, to contest the matters in equity. 5 B. & P. 288. 

19. Upon an extent against one partner, the crown can only t^e the separate 
interest of the partner, and that liable to the partnership debt. Wightw, 50. 

20. The court will not grant an anioveas manus to remove the king’s hands from 
partnership property, seized under an extent against one of the firm, in the first instagee. 
The course is, to apply for a reference to the dejiuty-remembrancer, and that he may 
report an account oi* the joint and separate property, when an amoveas manus may be 
obtained by consent, on giving security. 2 Price, 198. 

* 21. IndividiudUp of. — The indorsement of a bill or note, by one of several partners, 
in the partnership name, though without the consent or knowledge, and in fraud of the 
others, will be binding on the partnership as between them and an innocent holder. 
3 Smi^ 199. 7 East, 210. 

22. A debt due to two jointly may be discharged by one alone. 4 T. R. 519. 

25. Satisfimtion of a bill or note as to one of several partners, is a satisfaction as 
to all ; and, consequently, where a person is a partner in two firms, a bill or note, 
which is satisfied as to one firm, is satisfied as to both ; and this, though the one 
common partner be, in fact, ignorant of such lulls or notes having been so satisfied. 
12 East, 517. 

24. The act of one partner, as such, is that of the firm ; if, therefore, a contract be 
concluded in fof‘eign jparts, hy one partner, the remaining partners being resident in 
Endbnd, so &r as the uxteresta of tku country are concerned, it is considered as made 
in England. 5 T. R. 454. 

25. Act of one binds the frm. — The impHed authority of onc^ partimr to bind the 

firm, is conmaed to cases or simple contracts. He cannot bind it by deed, the privilege 
not being usually given by partners to one another. 7 T. R, 207. 10 East, 418. 

26. Wnere one party has given due notice that he will not be bound by his com- 
'panion’s engagements, he is safe. 10 East, 264, 

27. One partner cannot bind the firm, if the creditor, when he trusted him, knew 
that he was acting without authority, l East, 48. 52, 


28. If 
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28. If, when the creditor trusted the partner, he had reason to suspect that he was 
acting without authority, the firm is not answerable. 10 East, 264. 

29. If a separate creditor of a member of a firm, receive in payment from his debtor 
an accepted bill, drawn eighteen days before^ its delivery to the creditors, and payable 
forty days after date, for a sum exceeding the debt, and it does not appear that the cre- 
ditor knew that the bill was indorsed by his debtor in the partnership firm, or that such 
payment was unknown to, or unauthorized by, the other partner, and whete evidence 
to this efiect might be adduced, the creditor is entitled to recover payment from the 
acceptor. 15 East, 175. 

50. A private agreement for a consideration, moving to himself, by one of several 
carriers in partnership, to carry a customer’s goods free, will not bind the firm, who 
may, therefore, insist upon a non-compliance with the common notice in defence of an 
action for negligence. 1 M. & S. 255. 

51. Responsibilitt^ of each for the other. — If two are partners as attorneys and con- 
veyancers, and one receive money to be laid out on mortgage, the other is liable for 
the amount, though the partner give a separate receipt for it. Cowp. 514. 

52. LiabUitica of partners on ncgotiahle instrumental — If a partnership are not bound 
on the face of a bill or note, evidence to oblige them by it, as proof tnat the demand 
for which it was given was due from all, will not be admitted. 5 Camp. 495. 

55. If a bill drawn by one member of a firm, be remitted to their agent, who is in the 
liabit of receiving bills from his employers, some drawn in the name of the firm, and 
some by the separate members of the firm, and the bill so remitted be taken by the agent 
to the bankers, who discounts it, upon the supposition that it is drawn on the part- 
nership account, and the proceeds of the bill are remitted by the agent to the partner- 
ship account, and the discount allowed to him in his account with the partnership; an 
action cannot be maintained by the banker against the firm, either upon the bill or upon 
the general assumpsit. 15 East, 7. 

54. LiabUitv from adoption. — A partner, not originally liable, cannot be charged by 
afterwards acKnowledging himself responsible, or accepting bills drawn on the firm for 
the credit. 4 T. R. 720. 

55. Fraudulent transactions. — Where one of two partners sells partnership property, 
without his companion’s authority, and receives the price, the purchaser may, on dis- 
covering the fraud, sue the vendor for money had and received. 4 M. & S. 475. 

36. Suits. — Partners should join in an action for slander in the way of their trade. 
3 B. & P, 150. 

57. Where a banking trade was carried on in name of father and son, held, 
that the father, by proving that the son had no property in the banking fund, mi^t 
sue alone for money overdrawn by a customer, but not otherwise. 14 East, 210. 

58. One of two partners, without his companion’s authority, sells partnership pro- 
perty, draws a bill upon the purchaser for the price, in name of the firm, and receives 
payment when due, which he applies to his own use. The property is not delivered to 
the purchaser, who, therefore, becomes entitled to recover back his money. Held, that 
he might recover it agmnst the partner receiving it alone, without joining his compa- 
nion, 4 M. & S. 475. 

59. A surviving partner defendant must be sued as such, or the piaintiif will be non- 
suited. 6 T. R. 363. 2 M. & S, 25. 

40. The separate property of one partner who appears, is not distrainable to compel 
an appearance by the other. 4 Taunt. 299. 

41. If on striking a balance, a sum be found due from one partner to the other, the 
latter may sue the former. 2 T. R. 478. 475. 

42. One partner may sue the other for money received to his separate use, since 
there is no community of interest therein. 2 T. R. 476. 

45. An action may be maintain^ by one partner against another, for the non-per- 
formance of an agreement as to the capital to be advanced for the formation of the part- 
nership. 15 East, 7. 

44. If two persons agree to share in profit or loss upon goods bought by one of them, 
upon their Joint account, an action may be maintained by one agmnst the other, for the 
payment of his share. 15 East, 7. 

45. Doimiant partner. — Where a copartner contracts avowedly in his individual ca- 

pacity, though tacitly for his companions also, they cannot be joined as co-plaintifl8,.for 
non-performance of the contract. 1 M. & S. 249, 2 Taunt. 524, 523. 

46. A defendant may plead a secret partnership in abatement, though the plaintifi* 
had no means of knowing of the partnership, and could not have proved it, had he 
joined the secret partner in the action. 1 Mars. 246, 5 Taunt. 609. Denied by Lord 
Ellenborough. 

47. Survivorship, Oh the death of one partner, the legal right to money due to 

the 
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the iiartnership wholly survives to the other. If, therefore, it be paid over by the 
debtor to a third person, the surviving partner may sue the payee for money had and 
received without declaring as survivor. 2 T. R. 476. 

48. Svt~off, — A defendant may set off a debt due to him as surviving partner, against 
a demand in his own right. 5 T.R. 493. 

49. Since a debt due to the plaintiff as surviving partner, is due from himself alone, 
it may be set off against a demand in his sole right. 6 T. R. 582. 

50. Dissolution, — After the dissolution of a partnership by agreement, one of the 
persons who composed the firm cannot put the partnership name on any negotiable se- 
curity, notwithstanding such partner may have had authority to settle the partnership 
affairs. Nor can anyr equity arise against them out of the transaction. 1 H. B. 1 55. 

51. Notwithstanding a dissolution of partnership, the authority of each partner to 
bind the firm by his admissions, in matters which originated during the partnership, is 
the same as bemre. 1 Taunt. 104. 

5^2. On a dissolution of partnership between A. and B., an assignment of the effects 
to A. and the taking upon himself payment of the debts, does not discharge B.’s liabi- 
lity for money formerly held by A. as trustee for C^., and applied by him, with B.’s con- 
sent, in the partnership trade. 5 T. R. 601. 

53. Miscellaneous, — One of several partners in a contract, receiving goods from 
another partner, for the purpose of performing the contract, cannot pledge them to 
pay a debt from that other to himself. 4 Taunt. 684. 

54. Secondly, in Equity. — IVho are partners, — A testator entitled by leases of 
unequal duration to iron mines and works, by will gave a pecuniary legacy to B., 
“ as a coital for him to become a partner with my executor, oi one-fourth share in the 
trade of all those works as long as the lease endures;” and gave all the residue of his 
real and personal estates to H. and his wife, and appointed H. executor. By a codicil 
he gave to C. three-eighths of the concern at this iron work, and of the premises at C. ; 

so the partnership will stand at my demise, C. three-eighths, H. three-eighths, B. two- 
eighths.” C., H., and B., jointly carried on the works for two yetu*s after the testator’s 
death, selling iron manufactured by them not only from ore procured from the testator’ s 
mines, but from ore and old wrought iron which* they purchased, but not merely for 
the purpose of mixing with the produce of the testator’s mines for improving the iron. 
C., at tne end of the two years, purchased B.’s share, and the business was carried on 
in the same manner by C. and H. till H. died. There was no written or other agree- 
ment for the duration of the partnership. Held, that this was not a mere joint inte- 
rest in tlie produce of land, but a trading partnership ; that it was dissolved by the 
death of H., and that the fact of C. and H. having purchased and taken assignments to 
a trustee for ^emselves, of some of the rents reserved by the leases, did not furnish 
any inference of an iigreemeut to continue the partnership for any definite period ; 
and a sale of the property was ordered on motion. Semble, too, that this was a trad- 
ing within the bankrupt laws, 1 W. C. C- 181. 

55. Distinction as to partners tuith reference to third persons, and as between them- 
selves, — Partner as to third persons by a specific interest in the profits, as such ; not 
by receiving a sum of money, even in proportion to a given share of the profits. 

17 Ves. jun. 403. 

56. Partnership by agreement for a partiMpation in profits or their application. 

18 Ves. 300. 

57. Partner, without participation of profit, by lending his name, though contracting 
that he shall suffer no loss. 18 Ves. jun. 301. 

58. Partner by a share in profits without interest in capital. 19 Ves. 291. 

59. Partnership by a public declaration in an advertisement of dissolution. 3 Ves. 
& Beam. 125. 

60. What associations are legal, — As to the legality of a partnership of 1 600 shares, 
(see statute 6 Geo. 1. c. 18. s. 18.) and, if legal, the capacity of some to sue for a 
dissolution on behalf of the rest, and as to the necessity of an offer of contribution to 
losses, &c. Queere, 1 Ves. & Beam. 154. 

61. Influence of Me lex mexosAoxiu upon partnerships. — The common law only par- 
tially adopts the lex mercatoria in respect of partnerships in trade, holding that there 
is no survivorship in respect of interest in such partnership, but that in respect of 
p^tnership contracts, the obligation is joint, and attaches exclusively on the survivors. 
K^efin equity upon joint bonds given on the ground of mistake. 1 Mer. 563. 

62. D^smlion of partnerships. — A testator entitled by leases of unequal duration 
to iron mines and works, by will gave a pecuniary l^acy to B. ** as a capital for him 
to become a partner with my executor, of one fourth share in the trade of all those 

. works, as long as the lease endures and gave all the residue of his real and personal 
estates to H. and his wife, and appointed H. executor. By a codicil he gave to C. 
llirfie-eighths of the concern at this iron-w'ork and of the premises at C.; ** so the part- 
nership 
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ncf ship will stand at my demise, C. three-eighths, H. threenBi^ths, B. two-eighths/' 
Held* that this did not create a partnership co-extensive with the duration of the 
leases. 1 W. C. C. 181. 

65. Construction of articles, F. on entering into articles of partnership with B. paid 
a premium ; F. dies. After his death, B. sold the good-will of the trade. Held, on 
the construction of the articles, that the representative of F. was not entitled to a 
share of the money, for which such good-will was sold. 5 Mad. 74. 

64. Waiver of articles. — The conduct of the parties in a partnership may supersede 
the stipulations of the articles, and raise a presumption of assent to a different agree- 
ment,, and an approbation of a mode of dealing with the partnership funds, from their 
knowledge of and acquiescence in it. 1 Rose, 457 

65. Where articles of partnership contained a clause, providing for the settlement 
of the partnership accounts, annually, upon a certain day; and that upon the death 
of a partner liis share should be taken and paid for, by the survivors, according to 
the account next before his death ; but the parties had for several years omitted to 
settle the accounts annually, and had engaged in adventures rendering it difficult 
that they should do so. — Held, that the clause relative to the annual settlement of 
accounts was to be considered as waived, and that a deceased partner’s share was 
liable to losses happening after his death, on adventures previously existing and un- 
closed; and an injunction was granted against proceeding at law tigainst the surviving 
partners, on a bond given to the executors of the deceased partner before the accounts 
were taken. 1 W. C. C. 297. 

66. Duties and obligations of partners inter se. — Implied obligations among partners 
as far as they are not regulated by express contract : for instance, to use the joint 
pro()erty for the benefit of all the owners. 15 Ves. 226. 

67. Obligation of a partner to apply property; as received, to partnership purposes, 
or to charge himself as debtor in the partnership books. 5 Ves. & Beam. 56. 

68. Queere, whether one of two partners, wno has retired from an active concern 
in the business, can be compelled to look into the partnership accounts, to state the 
result of them as to particular transactions, which tne acting partner had transacted, 
and given an account of by his answer. 2 Mad. 176. 

69. Agreements between^ obligatory upon creditors.'-^ One partner may agree with a 
retiring partner, to give him a sum ibr the concern, though they know the partnership 
to be insolvent, provided no fraud on creditors was intended. 1 Mad. 546. 

70. Authority of one partner to act for\or bind his companions. — Firm bound by an 
instrument executed by one in the presence of the others. 5 Ves. 578. 

7 1 . To make a partnership liable to a demand in respect of a separate transaction, 
an agreement must appear. 6 Ves. 602. 

72. Power of a partner to bind the partnership ; unless from the nature of the trans- 
action it can be inferred to be separate ; in which case previous authority, or subse- 
quent approbation must be shewn. Under the circumstances, proof in bankruptcy 
undisputed since 1795, and no one to explain the. transaction, but one partner, inquiry 
refused. 8 Ves. 540. 

75. Payment to one partner a good discharge. 15 Ves. 215. 

74. Partnership bound by the signature of one partner. 15 Ves. 286. 

75. One partner acts for all almost universally in bankruptcy. 19 Ves. 295. 

76. In general, a partnership is bound by the acts of an individual partner, in such 
cases only as in the usual course of dealing are referrible to the partnership concerns. 
2 Cox, 512. 

77. Order for goods by two partners, afterwards partnership dissolved ; a bill drawn 
on the two partners, but accepted only by one, who carried on a separate trade, and 
the goods delivered to him, no claim can be made on the other partner. 1 Mad. 585. 

78. D<piity of partners inter 4 — Equity among partners; and the consequences 

upon a dissolution, with reference to each other and creditors. 11 Ves. 5. 

79. One shall be relieved against the other, — No relief upon a bill by one partner 
against another, not praying a dissolution. 2 Ves. & Beam. 529. 

80. Of trafisf erring the management of the concern to the metsier or trustees, or appoint- 
ing a receiver. — Receiver appointed of partnership stock in the brewing trade. 
Dick. 114. 

81. In a cause for an account for copartnership, both parties being dead, a receiver 
shall be appointed ; secus, in the case of a surviving partner. 2 B. C. C. 272. 

82. Court sometimes takes the management of a brewery out of the hands of the 
parties. 1 Ves. 150. 

85. The principle upon which a court of equity interferes between partners by ap- 
pointing a manner, receiver, &c. is merely with a view to the relief, by winding up 
and disposing o\ the concern, and dividing the produce ; not to carry it on. The 

Court 
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Court therefore would not upon motion appoint a manager, &c. of the Opera House, 
excrat upon the principle, applicable to any other partnership, as necessary to the 
relief, a foreclosure ; taking into consideration also tne difficulties from the nature of 
the subject and the contract, an anxious provision for arbitration, and that one party 
was hy the express contract manager. 15 Ves. lo. 

84. Receiver not ordered merely on a dissolution of partnership, ordered on breach 
of the duty of a partner, or of the contract, as by continuing trade with joint effects 
on the separate account. 18 Ves. 281. 

85. Motion for a receiver on a mining concern refused upon a claim of partnership 
in the equitable interest, not raised, until the concern at a great expense became 
prosperous, and denied by the answer. 19 Ves. 144. 

86. The Court will not appoint a receiver of the effects of a subsisting partnership 
trade, unless on the grossest abuses of some of the partners. 2 Anst. 455. 

87. The Court w2l not treat a bill to restrain an acting partner from collecting or 
creating debts, and appointing a receiver, as if it were in nature of a bill to restrain 
waste, whatever they might do were such partner shewn to have been guilty of cul- 
pable conduct, or to be insolvent. Nor will they permit the plaintiff, in aid of such u 
motion, to use an affidavit made and filed after the coining in of defendant’s answer : 
though in a case analogous with that of irreparable waste, such an affidavit made and 
filed before answer, may be used. 1 Price, 305. 

88. Partnership property, — Ships purchased by one partner held separate property 
as between the creditors after his bankruptcy and the death of the other, upon the 
circumstances ; particularly the registry being made in the name of the one partner 
only ; and being afterwards continued for a pumose, that would have prevented any 
clami of the other ; viz. a fraud upon an act of parliament. 6 Ves. 759. 

89. A partnership being dissolved by the bankruptcy of one partner, the assignees 
are entitl^ beyond an account and distribution of the stock, &c. to a participation 
of subsequent profits, made by the other partners, carrying on the trade witli the ca- 
pital, as constituted at the time of the bankruptcy. 

As far as the profits may have been produced by a joint application of that and other 
funds. — Queere. 1 5 Ves. 218. 

90. Partner, after the dissolution of the partnership, continuing to trade with the 
joint property, must account for the profits. 17 Ves. 298. 

91. Lease of premises where a partnership trade was carried on, renewed by one 
partner in his own name clandestinely ; a trust for the partnership ; to be accounted 
for as joint property. 17 Ves. 298. 

92. Nature of real estate vaiied hy partnership agreement, — Though a copartner- 
shm agreement may alter the nature of real estate, it must be express, so to do. 
3J5. C.C. 199. 

95. Purchase by partners of real estate to them and their respective heirs, equally, 
as tenants in common, &c. to be used in trade during the partnership; with covenants 
agednst alienation and partition. The nature of the property is not varied. 9 Ves. 500. 

94. Partnership items, — A joint creditor taking a security from one partner on 
account, but which is rot paid, does not render the debt a separate debt. Cooper, 99. 

95. JDissolution of partnership, — Bill by partner under a parol agreement cnarging 
misconduct in the other partner, and praying a dissolution, account, and injunction 
from executing securities in the name of the firm ; demurrer to the prayer for a disso- 
lution, because there was no writing between them, over-ruled. 5 Ves. 75. 

96. Partnership may, after the determination of it by the contract of the partners 
continuing for the puipose of winding up engagements with third persons. 1 5 Ves. 226. 

97. Partnership without any provision as to its duration may be determined without 
previous notice ; subject to the accounts to wind up the concern. 16 Ves. 49. 

98. The consequence of the dissolution of partnership, where there are no articles 
prescribing the terms, is a general sale and account of tne joint property ; one or more 
partners therefore cannot insist on taking the share of another at a valuation ; or that 
he shall remove his proportion from the premises ; thereby securing the good-will. 
17 Ves. 298. 

99. A partnership without articles and for an indefinite period, may be dissolved by 
any partner, at any time, without previous notice ; subject to the engagements of the 
partnership ; but the existence of engagements with third persons, cannot prevent the 
right of dissolution, as amongst themselves. 17 Ves. 298. 

100 If a partner is so far disordered in his mind as to be incapable of conducting 
the business according to the terms of the articles of copartnership, a court of equity 
win dissolve the partnership. 1 Cox, 107. 

101 The Court will dissolve a partnership, where it appears, that the business 

cannot 
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cannot be carried on according to the true intent and meaning of the articles of copart*' 
nership, although one partner objects to the dissolution. ‘ 1 Cox, 213. 

102. Partnewhip in the Opera-house, dissolved by the conduct of the parties, 
making it impossible to carry it on upon the terms stipulated* 2 Ves. & Beam. 299. 
Decree accordingly for a seJe of the whole concern, restraining the managing part- 
ner from acting ; with liberty to either party to lay proposals before the master for . 
the management until the sale. 2 Ves. & Beam. 299. 

Dissolution of partnership on the lunacy of a partner, if to be obtained, only by 
decree, not by the act of the survivors : hot determined where they had carried on 
the business with his capital. 2 Ves. & Beam. 30.5. 

1 03. How far the lunacy of a partner is a ground of dissolution, depending upon 
the degree and probable duration of the disorder, affecting the capacity to fulfffhis 
contract — Queere. 2 Ves. & Beam. .50.5. 

104. The death of a partner of itself works a dissolution of the partnership; and 
the mere want of ndf ice does not, it seems, make the estate of the deceased partner 
liable to the debts of the continuing partners. Secus^ if one of the surviving partners 
is an executor of the deceased. 3 Mer. 614. 

105. A partnership for a term of years is dissolved by the death of a partner before 

the term has expired. 3 Mad. 251. ^ 

106. If a retiring partner assign all his share in the concern to two of the continuing 
partners, upon trust to pay him an annuity, for his life, subject to abatement or enlarge- 
ment with the fluctuation of the profits of the trade, that will not \vith reference to 
creditors determine the partnership. 1 Buck. 48. 

107. A retiring partner assigns his share in the concern to two of the continuing 
partners, upon trust for his infant children, in such shares as he should appoint; and in 
default of appointment, upon trust for the children, to be divided amon^t them, 
when the youngest shall attain to 21. Held that the contingent interest the father 
had in the share so assigned, de^iending upon the death of any of the children under 
2 1 , was such an interest reserved by him in the concern as, with reference to creditors, 
prevented the determination of the partne^hip. 1 Buck. 48. 

108. Liiabilittf of retired partner. — A general devisee in trust for the testator’s 
widow and children having received from tne widow, who was executrix, on her going 
abroad to recover part of the property, bonds for a debt from him and his partners to 
tlic estate, in settling the aflairs of the partnership on the retirement of one partner, 
who liad notice of the trust, delivered to him the bonds to be cancelled without the 
])rivity of the cestuys que trmt ; continuing to make remittances on that account 
fri)!!! the funds of the new partnership : Ihe partner, who retired, is not discharged. 

4 Ves. 36. 

109 . lAabilUt/ of the aaxetx of a deceased partner . — Bankers upon a deposit of money 
with them gave notes bearing interest ; the partnership was dissolved: one of the part- 
ners soon afterwards died, and his creditors were called by advertisement ; another 
partnership was formed by the survivors and others, who re-issued notes of the former 
partnership, and paid the interest of the deposit-rtotes for near two years, when they 
failetl : the assets of the deceased partner are not discharged. 3 Ves, 277. 

110. A joint creditor by simple contract may go against the assets of a deceased 

partner ; but cannot before the account retain separate property of that partner in 
his possession. 3 Ves. 566. ^ 

111 . On the death of a partner in a bankii^-house, the surviving partners carry on 
the business without changing tlie firm, and afterwards become bankrupt. The equities 
of the several classes of creditors of the partnership against the estate of the deceased 
partner, with reference to the alleged solvency of the house at his death, to the effect 
of subsequent dealings and transactions with the survivors, and of notice expressed or 
implied, and to the custom of bankers declared upon exceptions to the report of the 
master, distinguishing the classes of creditors according to the different nature of the 
circumstances. 1 Mer. 530. 

112. Equity of a creditor against the estate of a deceased partner not barred by 
eight months’ non-claim and payment in part by the surviving partner. 1 Mer. 566. 

113. No difference in principle between the case of a banking-house and any other 
partnership as to the equity of the creditor against the deceased partner’s estate* 
Money paid into a banker’s, constitutes a debt, not a deposit. A creditor’s leaving 
money m th^ hands of the surviving partners in a bank, does not constitute a new 
contract, nor operate as relinquishment of the old security. 1 Mer. 568. 

114. No rule of convenience fixing any period within ymich a creditor of a bankiiifr. 
house not making his demand on the surviving partners, is held to have waived his 
equity against the estate of the deceased partner. I Mer* 56d« 

U5. Notice of the death of the deceased partner, whether before or after the cre- 
ditor 
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cfitor has received payment in part from the surviving partners, not material. The 
creditor, by drawing on the surviving partners, recognizes them as his debtors, but not 
exclusively, l Mer. 570. 

116. Notice to the surviving partners ^ven by a creditor of the partnership, as soli- 
citor for the representatives of the deceased partner, that the estate of the deceased 

^*will not be liable for their future dealings, does not operate as discharging the estate 
from a debt previously incurred to that creditor, of which he was at the time ignorant, 
pa3maent8 subsequently made in respect of cash balances, not to be taken as operating 
in extinction of such a debt. 1 Mer. 579. 

117. Creditors in respect of stock standing in the names of the partners, which was 
sold in breach of trust, and the proceeds applied to the use of partnershij), entitled as 
against the estate of the deceased partner, cither to consider it as a debt or to have 
the stock replaced, at their option. It makes no difference that the stock stood in the 
name of, and was sold by one of the partners only, the proceeds having been applied 
to the partnership use. l Mer. 611. 

118. Deposit of bills with a banking-house in the life-time of D. (a partner since 
deceased), which were sold by the house, part in D.’s life-time, and part after his death. 
Held, the estate of D. is not answerable in respect of the latter, though the party de- 
positing had no notice of the death of D. i Mer. 616. 

119. Survivorship, — The good-will of a trade carried on in parnership without arti- 
cled survives ; and is not partnership stock. Profits accrued after the death of one 
partner are joint property. 5 Ves. 539. 

120. Wnether upon the death of a partner the good-will survives — Queere, 
15 Ves. 227. 

121. Partnership determined by death : the legal property survives; not the bene- 
ficial interest. Right of the executor to the value of the testator’s interest, to be as- 
certained, not by calculation, but by sale. 15 Ves. 227. 

122. Surviving partner being executor, not entitled, without express stipulation, 

to any allowance for carrying on the trade after the testator’s aeath. l Ves. & 
Beam. 1 70. * 

125. Allowed expences actually incurred under an erroneous conception, that he 
was sole proprietor by purchase from his co-executors ; set aside as a breach of trust ; 
though bona fide. 1 Ves. Sc Beam. 170. 

124. Under the usual decree for an account on a bill by creditors, the master re- 
fused to proceed upon the claim of the surviving partners of the testator, in respect 
of a debt allowed to be due to them, on the balance of certain dealings, between the 
partnership and the testator in his separate capacity ; but on motion to be admitted 
to go in before the master, and prove this debt under the decree, it was referred to 
the master to take- the account. 3 Mer. 297. 

1 25. SemhlCy on a partnership between professional persons, the good-will of a busi- 
ness, on the death oi one, survives. 3 Mad. 74. 

126. Accounting. — Account directed four years after dissolution, circumstances 
shewing that the partner retired from a conviction that the partnership was insolvent. 
4 B. C. C. 423. 

127. Partnership without any stipulation as to the proportions ; the partners entitled 
in equal moieties. 16 Ves. 49. 

128. The court cannot make any allowance to one partner for the expence of 
entertaining the customers. The accounts having been annually balanced without 
such an item is conclusive- 1 Anst. 94. 

129. Execution against, and lien upon jmnt property. — Judgment against one of 
two partners : Execution to be only of a moiety ; but in equity upon tne failure of 
one, the partnership fund is to be distributed among the joint creditors. 1 Ves. 240. 

ISO. A separate creditor of a partner has no right against the joint property farther 
than the separate interest of that partner ; viz. his share upon a efivision of the surplus, 
subject to the accounts of the partnership ; therefore joint property of an insolvent 
partnership taken in execution for a separate debt cannot be held ag^dn8t the joint 
creditors. 4 Ves. 396. 

131. Assignee, executor, or separate creditor, coming in the right of one partner 
against the joint property, comes into nothing more than an interest, subject to an ac- 
count between the partnership and the partner, and therefore to the joint debts : assignee 
under a separate commission of bankmptcy has only the same right to stand in the 
place of the bankrupt by the common law, not under the bankrupt laws. 4 Ves. 397. 

132. Execution under a judgment by a separate creditor as to a moiety : whethe r 
in equity subject to the partnership account — Quasrc, 11 Ves. 85. 

133 . Assignment by one partner of joint property to secure his separate debt, must 
bi subject to the joint debts. 15 Ves. 567. 

I 154, Exe- 
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Contracts of Merchants. 

[And therefore it cannot be proved by witness. 3 B. M. 1663.] 

Per legem mei'catoriam^ the merchandizes, debts, and duties of 
joint-merchants do not survive, but go to the executor of him who dies ; 
(ovjus accrescendi inter mercatores pro henejicio commercii locum non hahet. 
Co. L. 182. a. 

And this extends to all merchants and traders, though they do not 
go beyond sea. 2 Brownl. 99. 

And therefore, the executor of the deceased shall join with the sur- 
viving merchant for goods carried away in the lifetime of the testator. 
Lut. 14<93. Dub. whether necessary. Sho. 189. Cont. for the re- 
medy survives, though the duty does not survive. Sal. 4^44. 

[If judgment is obtained against a surviving partner for a partnershi]> 
debt, it is still a partnership debt. 1 Vesey, 265. 

And if a joint-factor dies, an account lies against the executor of the 
deceased, and the survivor. Ca. Cha. 127. 

Yet the survivor of joint-factors may be charged solely for goods sc>ld 
by him an<l his partner. R. Ca. Ch. 127. 

So, if a joint-merchant die, the action for mone}' due to them sur- 
vives ; for the survivor and the executor of the deceased cannot join. 
Sal. 444. 

[Articles of partnership in trade do not subsist for the benefit of 
executors (to entitle them to continue in the partnership) unless specially 
provided. 2 Vesey, 33.] 

[In a cause for an account of a copartnership, both parties being dead, 
a receiver shall be appointed ; otherwise in the case of a surviving partner. 
2 Brownl. 272.] 

(E 1.) Contracts; of 

Contracts of merchants are regal, notarial, or verbal. Ma. 89. 

The regal are, where the king by commissioners, contracts with any 


134. Execution by ti separate creditor against joint property; subject to account, 
ascertaining the specific interest of the partner in the joint effects. 17 Ves. 407. 

135. Execution against joint property; though the foundation of the action had 
no relation to the joint concern. 17 Ves. 413. 

136 . Execution at law under judgment against a partner, by seizing the 

joint effects, and selling the undivided share; now by selling the actual interest ; how 
to be ascertained except in a court of equity — Qua;re. 2 Ves. & Beam. 301. 

137. Proof of partnership. — A partnersnip cannot be established by the evidence 
of the partners and their private communications. The fact must be proved aliunde. 
For want of such proof a commission against the ostensible partners was sustained. 
5 Ves. 424. 

138. Agreements hetweeny varied hy parol evidence, — On one of two partners retiring 
from trade, it was left to arbitrators, to determine, (amongst other things,) what was 
to be paid to the retiring partner for the good-will of the trade; and they, on an un- 
derstanding that the retiring partner would not set up the trade in the same street 
or its vicinity, awarded 500/., as the share of the retiring partner, for the good-will, 
which was paid ; but no mention was made in the award as to the retiving partner not 
carrying on the trade in the same street or its vicinity. Afterwards, he having set 
up the trade in the same street, a decree was made, on parol evidence, of the under- 
standing upon which the award was made, enjoining him, on the ground of fraud, from 
carrying on the same trade in the same street or its vicinity. 2 Mad. 1 98. 

139. Phe meaning of the term “goorf-ici//** ojsrcr/mwcd. — Good-will of a trade in two 

distinct senses, as between a continuing and a withdrawing partner ; one as it neces- 
sarily arises out of, and is connected with, ownership; the otherwhere it is mada 
matter of contract, as not to carry on the same trade, or not within a certain dis- 
tance, &c. 3 Mer. 452. 
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particular merchants for provisions, apparel, &c. of the army, &c. 
Ibid. 

Notarial contracts are, where an entry of the contract is made by a 
public notary. Ma. 90. 

(E 2.) Contract by Charter-party. — (E 2. a.) How made. 

Contract by charter-party is, when there are agreements or cove- 
nants by charter between one or more merchants, and the master or 
owners of a ship, for the freight of his ship and the safe carriage of the 
merchandizes. Ma. 97. 

. No ship ought to be freighted without a charter-party. Ibid. {J) 

(E S. a.) What the merchant ought to do. Freight of the 

ship. 

The merchant ought to import his goods in the ship, and pay the 
freight according to the agreements by the charter-party. Ma. 98. 99. 
The usual freight is so much per ton. Ma. 99. 

Or, so much for the voyage outward, and so much inward, or so 
much for the whole. Ma. 98. 100. 

If no sum is expressed for the freight, so much ought to be paid as 
is usual ip such voyage. Ma. 100. 

So, if the freight be agreed for such goods, and the merchant puts 
more in the ship, the master shall take as much freight as he pleases. 
Ma. 99. 

If the freight be agreed for 31, per ton, and afterwards there is an 
embargo upon the ship for six weeks, the master may make a new agree- 
ment with the merchant’s factor for 61, a ton, without discovering tlie 
former agreement, 11, 2 Ver. 24*2. 

If the freight be in gross, viz, 6001, for a ship of 200 tons, it shall be 
paid, though the ship has not so many tons. Ma. 100. 

If the ship be freighted, so much outward and so much inward, the 
outward freight shall be paid, though the ship perish in her return. 
Ma. 98. 

Or, return without lading, by the default of the merchant or his 
factor, the whole shall be paid. Senib. 2 Ca. Ch. 75. 2 Ver. 212. 

So, though by the letter of the charter-party the freight cannot be 
recovered by law, yet, if by the intent it ought to be paid, it sliall be 
recovered in iquity. 2 Ver. 210. [Dough 272.] 


(J) (E 2. b,) How construed. — Exceptions in the master’s covenant^to receive n 
carfiro, are not to be incorporated by implication in that of the freighter to provide 
one. 16 East, 201. 

2. Where the charter-party stipulated for delivery at X., Y., or Z., &c. but Y. was 
omitted in the bills of lading ; held, that such omission only relieved the master from 
the duty of going to Y., if disinclined, but did not take from him the power of so doing. 
13 East, 565 , 

3 , The master covenanted to proceed to X,, and there apply to the freighter’s, 

for orders where to proceed ana deliver the cargo ; when he would proceed there, 
and deliver to the freighter’s agents, agreeably to bills of ladin^r. I’he bills of 
lading were for delivery to the fr^hter’s agent at X., or his assigns. A delivery 
at Y., as directed by the agent at X., to one B., averred to be the freighter’s agent 
ill that behalf, was. held sufficient to entitle to freight under the charter-party. 
13 565. 


But 



Contracts of Merxhants. 8S 

But if the ship perish, the whole freight from the last place or time 
of payment will be lost. 1 Sid. 236. [Doug. 541.] 

So, if there be a default in the master, he shall lose his freight; as, 
if the matter sail out of port in a tempest, &c. Ma. 98. 102. Vide 
post, (E 6. 9.) 

Or, without a pilot, or necessaries, or contrary to the terms required 
by the charter-party. Ma. 98. 102. 

So, if the ship returns without lading, where he does not stay for 
it the whole time agreed, and makes a protest against the factor, &c. 
Ma. 98. 

Though there was danger of being taken by the enemy, if he had 
stayed. Ma. ibid. 

And if no freight was payable till the return, he shall lose the freigh t 
outward as well as inward. Ibid. 

The goods carried, generally, are a security for the freight. [Doug. 
104 .] 

And the master need not deliver them without payment. (/ ) 


(A) 1. A dc^livery of the entire number of packages, however the contents may be 
damaged by negligence, is “ a right and true deliver}^ of the cargo agreeably to the 
bills of lading,” so as to entitle to the freight, 12 East, 581. 6 Taunt. G3. 

2. Where by the terms of the charter-party an abatcinent in the freight is to be 
made in case of the inability of the shij) to proceed, &c. an inability arising from 
the want of bands, though without the master’s default, is within the provision. 
5 East, 25.T. 

5. Where a ^ross sum is to be paid by the freighter, in case ship is compelled to 
return without having discharged the outward cargo, the whole is payable, notwith- 
standing homeward freight is earned by the master on his own account. 2 Taunt. 285^ 
12 East, 496. 

4. A charter-pfirty provided that the freighter ‘‘should pay unto the master, Tor 
the freight and hire ot the vessel, on the said voyage from L. to M., 120^; and from 
M. and l^. at and after the rate of 2yd. per j)(>und weight, &c. ; such freight to be 
paid as follows, viz. 120/. for freiglit of the outward cargo to M., and as much cash 
as may be found necessary for the vessel’s disbursements in M. to be advanced when 
required, free from interest ami commission ; and tlie residue of such freight to be 
paiil on the delivery of the cargo in L.” Held, that the cash to be advanced for the 
ship’s cxpences at l\l. was not to be considered as a loan, but as a part payment of 
the h(miewaril freiglit. h^or, amongst other reasons, the advance being to be made 
“ free from interest and conmiission,” shews that it was not meant to be a loan, for 
then interest and commission would have been charged. 4 M. & S. 3 7. 

5. Where, in the case of a chartered vessel, the bill of lading expresses, that the 
goods were shipped by order of A., dtjliverable to his order, paying freight as per 
charter-] )arty ; and by the charter-party the master figrees to receive a cargo from the 
agents or assigns of the freighter, the inlcrcnce is, that A. is only an agent. 2 N. R. 411. 

6. As between ship-owner and freighter, the right to freight does not commence 
until the ship has broken ground in the course of her voyage. 2 H. B. 634. 

7. Where freight is restTved monthly, to be paid in proportions, at the expiration 
of two, six, ten, and fourteen months, (e. gr.) it is earned at the end of each month, 
and the payment only postponed. 10 East, 333. 

8. Freight, as between British subjects, is due, the charter-narty containing an ex- 
ception of restraint of princes, where the master Is prevented bringing home the in- 
tended cargo, by the embargo of a foreign state. 3 B. & P. 295. 

9. If a consignee accepts goods, he cannot defend himself from the payment 
of freight, on the ground that they are damiigcd on the voyage. 6 Taunt. 65. 
1 2 East, 38 1 . 

10. Wliere by a charter-party the freight is payable on arrival at the port of de- 

livery, an acceptance by the consignee elsewhere, though it vests no right iimler the 
charter-party, raises an implied contract to pay a compensation in nature of freight. 
1 Taunt. 300. 7 T. R. 381. 

11. Where a ship is chartered outwards only, without reference to her return, 
and a delivery of the cargo is prevented by one of the perils expressly, or by irnpli- 
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action cxcq>ted against ; f?emble, that freight is due from the owner for bringing it back. 
I Taunt. 500. 

12. Freight jiro rata itineris^ is not recoverable, unless the completion of the 
voyage is prevented by the freighter’s Own act, or unless under a new contract. 
7 T. R. 581. 

15. Where by a charter-party freight is payable at so much per , on delivery 

of the cargo, and the delivery of part is prevented by act of the consignee, or by 
one of the perils excepted against, freight is due for the part delivered. 1 Taunt. 500. 

14. Where freight is pa3jable on delivery of the cargo at the port of discharge, no 
implied contract to pay freight pro rata^ arises from the vessel being ordered back by 
our government. 10 East, 526. 

. 15. Whatever right to freight rata itineris^ may arise on a capture, it cannot 

be enforced pending the suit in the admiralty for a condemnation. 5 East, 516 

1 Smith, 477. 

16. The vendee to whom a chartered ship is sold before the voyage, not the vendor, 
or one to whom he afterwards assigns the charter-piu*ty, is entitled to the freight. 

2 Taunt. 407. 

17. The owner with whom a covenant to pay freight has been made will be en- 
titled to the freight, not the vendee where she has been sold during the voyage^ 
10 East, 279. 

18. A mortgagee who does not take possession, is not entitled to freight. 1 H. 

B. 117. 

19. The master, by signing a bill of lading containing the usual clause, " to deliver 

the goods to the consignee or his assigns, he or they paying freight for the same,” 
coupled with his delivery, without first exacting freight, does not relinquish his right 
to demand it from the consignor or charterer. 1 Taunt. 500. 15 East, 565. 

20. The master, by taking an indorsement on the cluirter-party, requesting the 
consignee to pay freight, (in point of fact, certain demurrage incurred before depar- 
ture), and omitting to give notice of non-payment, does not discharge the consignor. 
1 Taunt. 300. 

21. A carrier by taking a bill of exchange from the consignee, drawn upon the con- 
signor, but which he refuses to accept, does not forego his remedy against the consig- 
nor. 8 T. R. 451. 

22. Tliree partners. A., B., and C., order goods from abroad, and then dissolve part- 

nership, and make over their jjroperty to trustees, for their creditors, leaving A. and B. 
as agents to settle the affairs of the firm. The goods arrive and are delivered to 
A. and B. In an action against A. and B. and C. for the freight, held that C. was not 
liable. 1 Mars. 248. 5 Taunt. 612. 

25. Where no express agreement has been made by the shipper for freight, the 
consignee becomes liable lor it by accepting the goods under the bill of lading. 
15 East, 599. 

24. If, by a bill of lading, goods are made deliverable to A. or his assigns, he or 
they paying freight for the same, and A. assigns the bill of lading to B., and B. assigns 
it to C., who accepts the goods under it, C. is liable for the freight. 15 East, 599. 

25. The indorsee of a bill of lading, which directs the goods to be delivered to order, 

or to assigns paying freight, is liable lor the freight, though he he only acting as broker 
for the consignee ; and though twelve months have elapsed since the landing of the 
goods, without any demand ol freight, he is bound not to deliver the goods until he 
knows that freight has been paid. 1 Mars. 146. 5 launt. 477. 

26. Though, generally speaking, any one, notwithstanding another may be consignee 

or indorsee of the bill of lading, who accepts goods on his own account, is charge- 
able with their freight; yet where he deemres that he is -acting as agent only for 
another, he is not charged by acceptance. 1 East, 507. * 

27. The receipt of goods by order from the consignee, (under a bill of lading, and 
in whose name they had been landed,) raises no implied assumpsit in the party re- 
ceiving, to pay the freight, tliough coupled with the fact of his having entered them 
in his own name at the custom-house ; seem, where it is shewn that his former course 
of dealing was to pay freight under such circumstances, 1 M. & S. 157. 

28. \^cre an express contract, a charter-party under seal for instance, subsists 

between the master, or owner, ^nd the consignor ; then if the sum payable by it is 
freight, the consignee becomes liable, merely by accepting the goods under a bill of 
lading, which makes them deliverable on payment of freight as per charter-party. 
5 Taunt. 477. 1 Mars. 146. If no freight, but a compensation in its stead, a bare 

acceptance, without more, will not charge him. 2 M. & S. 505. 

29 . The last case, however, seems to warrant the^ following position : — The law 
wHl not raise an implied promise where there is an express agreement between the 

parties, 
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[ (E S. b.) Demurage.] (J) 

(E 4.) Contract of bottomree. 

Bottommarie, bottomage, or bottomree, is so called, where the master 
takes up money, by way of loan, for the use of the ship, and pledges 
the bottom or keel of the ship for security of payment. Latch, 252. 
[IT.R.77.] 

[If the owner of a ship charge her for repairs done in England, by 


parties, either as against them, or those claiming under them, as assignees for instance, 
who, placed exactly in their shoes, have the same exemption with themselves. There- 
fore It seems, that if thertj is an express contract, a charter-party under seal for 
instance, providing for the payment of freight, an indorsee of the bill of lading, which 
makes the goods deliverable on payment of freight, does not charge himself to 
the payment, merely by accepting them under it. The ship-owner has already an 
express contract touching the freight, and there is no reason for sup[)osing that he 
means to raise another ; if it was his intention, the probabilities are, that he would 
have mentioned it. If he stipulate with the indorsee touching the freight, the indorsee 
will be bound to pay it, since there is a consideration sufficient ; the captain waives 
his lien ; or, if in law he has none, the parties perhaps have agreed to consider that 
he has, and so the indorsee has estopped himself. 2 M. & S. 30J. 

30. By the law of England, freight and wages strictly so called, do not become due 
until the voyage has been performed. But it is competent to the parties to coiitroul 
the general operation of the law, by their private agreement, 'fhey may, therefore, 
stipulate for payment of the freight in advance. 4 M. & S. 3 7. An agreement, that 
in consideration that A. would take on board his ship, B.’s goods, for the purpose of 
conveyance, B. would pay a certain sum on A.’s delivering to him the bills of lading, 
is a valid contract, and that the price of the carriage of the goods is recoverable 
immediately on the loading of them, whether the voyage l>e performed or not. 
1 Mars. 1 22. 5 Taunt. 455. 

51. The owners having stipulated for the freight, by an express contract, cunnoc 
be charged for it by bills of lading afterwards signed by the master, lo Kast, 57H, 

52. There is no implied exception, in a covenant to pay freight, against payment 
during the time of making repairs, which the owner has stipulated to make, unless 
rendered necessary through his default. 10 East, 555. 

55. The freighter covenanted to pay so much for extra men, j)art immediately, but 
not the residue till the ship’s discharge, or i^cturn from her voyage. Held, that the ship’s 
being burnt was a discharge within the clause. lO East, 555. 

54. A freighter wlip had the option to load wholly with cotton at a higher rate, or 
partly with rice at a lower rate, and partly with cotton ; after election to load with 
cotton, and failing to furnish a complete cargo ; is bound to pay the higher freight for 
the whole ship. 7 Taunt. 272. 1 Moore, 21. 

(/) 1. By cnarter-party the freighter covenants with the owner to ship a cargo at 
Oporto, and to dispatch the ship, with the first convoy, for lingland, within fourteen 
working days after she is ready to receive her cargo. It is also agreed that the freighter 
may detain the ship for loadi^ for fifteen running days after the fourteen, paying for 
the fifteen at a certain rate. The first convoy sails after the expiration of the fourteen 
days, and before the end of the fifteen. Held, that the covenant to sail with the first 
convoy is restricted by the agreement for the fifteen days, and, therefore, that the 
defendant is not liable to pay for the detention after the fifteen days. Mars. 276. 
6 Taunt. 654. 

2. The master is not entitled to the stipulated demurrage, if, before entering the 
port, he knew that an embargo was laid on the exportation of the commodity he is sent 
for. 5 B. & P. 295. 

5. Necessary delay, occasioned by the crowded state of the London Dock/?, and from 
the goods being undermost, will not excuse the several freighters, where there has 
been no fault in the master^ from paying the stipulated demurrage under each bill of 
lading. 5 Taunt. 587. 

4. Any person taking goods under a bill of lading, makes himself liable to all its 
terms, ana therefore to pay demurrage, if that be one. 4 Taunt. 52. 

5. A ship-captain cannot sue on an implied a.ssumpsit for demurrage. 4 Taunt. 1. 
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an instrument under seal, stated to be by way of bottomree, on which 
she was afterwards seized by admiralty process, and decreed to be 
sold to satisfy the demand, and no appeal is made from that sentence 
but between the seizure and decree a writ of execution issues against 
the owner at the suit of another creditor, the sheriff cannot take the 
vesseh under this writ; nor can trover be maintained against the officer 
in possession by the warrant of the court of admiralty. 1 T. R. 649.} 

And such hypothecation of the ship binds the owners. Latch. 252. 
Vide Admiralty, (E 10, 11.) 

So, if a man makes a loan of money to be paid upon the return of the 
ship, and takes a security by obligation, &c. such contract is called a 
bdttomree con ti act, Ma. 122. 

[Where repairs are ordered by the underwriters, for the payment of 
which a bottomree bond is given, and they refuse to pay it on tlie arrival 
of the ship, in consequence of which she is sold, they are liable for all 
the damage which shall accrue to the owner, in consequence of that 
refusal. 2 T. R. 407.] 

And because the lender loses his money, if the ship does not return 
from the voyage, a great interest or premium is usually taken for it, 
and will not be usurious. Vide Usury, (B). 

But, if a contract be made, by colour of bottomree, to evade the 
statute of usury, it will be usurious. 

So, if the master or merchant takes a loan upon a bottomree con- 
tract, and deviates from the voyage agreed, he shall pay the money, 
though the iShip never returns, but is lost before the time of payment 
agreed upon; for the deviation was the default of the master. R. 
Skin. 152. 

(E 5.) What the master ought to do. — Provide the ship. 

The master has the power over, and charge of the ship. Ma. 102. 

And therefore, ought to take care that the ship and tackle be suffi- 
cient. Ma. 103. 

And he shall answer for the damage which liappens, if he pursues 
his voyage when the overloop of the ship is untiglit, or pump faulty. Ibid. 

So, he shall answer for damage by bad hooks, ropes, blocks, &c. 
whereof he has notice. Ibid. 

(E 6.) Perform his voyage. 

So, the master ought to pursue his voj^age with due care according 
to the instructions ; and therefore, shall answer for damage which 
happens, if he hoist sail without a good pilot. Ma. 1 02. 

Or, in tempestuous weather, without the advice of his company. 
Ma. 102. Vide ante, (E 3.) — Post, (E 9.) 

(E 70 The contract. How dissolved. 

If a contract be not by charter-party, but only by earnest given, if 
the merchant recedes from the contract, he loses his earnest only. Ma. 9S. 

If the master recedes, he shall lose double the earnest. Ibid. 

[In a charter-party, if A. covenants to proceed to W. to stay forty 
days, and load with the goods B.’s agents tender to be laden ; and in 
consideration B. agrees to pay freight at 4/. 10s. per ton; proviso if the 
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ship does not arrive on 1st March, tlien to be at B/s option to load af 
that freight, or the current freight, or not at all ; and A. does not go to 
W., he is liable to the penalty. 3B. M.1637.] 

(E 8. a.) liemedy for non-performance. 

If a contract by charter-party be broken, covenant lies upon it by 
the one party or the other. 3 Lev. 41. Lev. Ent. 37. [Dougl. 272.] 

[The owner of the ship is liable to the freighter, for the default of 
the master, though the freiglit was to go to the master, either by special 
agreement of the owner, or by the custom of trade, and though it were 
in a trade unlawful in the foreign country, but lawful in England. 
B. R. H, 85. & 194.] 

[But it must be charged on the custom of the realm, as in a ship 
usually carrjdng for hire, or employed that voyage to carry for hire ; 
or on the personal undertaking of the owner; and in a special ver- 
dict this must be specially found ; on a general verdict, it is presumed. 
B. R. H.85. & 194.] 

[A. owner of a ship, lets it to B. for a voyage, for a sum certain, and 
B. to have the benefit of carrying goods ; and A. covenants for the 
condition of the ship, and the behaviour of the master; C. sends gold, 
and has bills of lading signed by the master ; A. is liable and not B. 
Str. 1251.] 

[The plaintiff must sue for the whole penalty at law, but if the de- 
fendant thereupon applies to equity for relief, on liis paying principal, 
interest, and costs, the charter-party shall be delivered, and satisfaction 
acknowledged. 3 Atkyns, 555.] ^ 

[If a factor hires a ship, \nd executes a charter-party, by which the 
goods to be put on board are made liable to the master ; and some 
merchants load the shij), and agree with the factor at ton for the 

carriage, and the factor becomes bankrupt; the merchants are not liable 
to the owner’s demand, nor their goods, but they are liable to pay the 
factor the freight of the cargo, and as the master has a specific ben on 
the goods, he must be paid before the assignees of the bankrupt take 
any thing. 2 Atk. 621.] 

[Owners of shij^s let to freight under the charter-parties of the East 
India Company are not answerable for damage or loss to the cargo 
happening by the act of God. Dough 272.] 

[^‘ Ship damage” in those charter-parties, means damage from negli- 
gence, insufficiency or bad stowage in tlie ship, exclusive of what is 
occasioned by storm or other sea hazard. Ibid.] {m) 


(w) 1 . The owner cannot maintain assumpsit for freight, where there is a contract 
under seal for the payment of it, between the master as such, and the freighter 
lM.& 8.575. 

2. A ship captain may sue on an implied assumpsit for freight earned by his vessel. 
4 Taunt. 1 . 

3. In declaring on a contract “ for the payment of money due for freight and car- 
riage of goods on delivering of the bill ot lading,” it is necessary, by averments, to 
shew, that freight has become due, either from the voyage having been performed, or 
by a special stipulation to pay it ab ante, 2 B. & P. 321. 

4. Aplea in answer to a demand for freight, that the vessel was unserviceable for 
want of repairs, (which the owner had covenanted to make) must distinctly certify that 
it was occasioned through the owner’s neglect. 10 East, 555. 
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30 to contract bcttoeen maeter anti otanew. Vide Navigation, (I 4.) 

®I9|»at contract i 0 oooBlietbe lato»marine. Vide Admiralty, (E 10, 11.) 

[[E 8. b. Bill of lading.] (n) 

(E 9.) Contract by policy of assurance. 

A policy of assurance is, when a merchant gives a consideration in 


(n) 1. If the acknowledgment in a bill of lading is guarded, by wiiting “ contents 
unknown,” the bill is not evidence either of property in the consignee, or of what goods 
were slnpjied. 3 Taunt. 303 . 

2. Where the freighter has appointed the destination of the vessel, and the master 
has taken in goods, and signed bills of lading accordingly, he cannot change it without 
first recalling the bills, or at least tendering an indemnity against them. 12 East, 381. 

3. The effect of each bill of lading in a set is equal; so that the one signed first by 
the captain has no greater force than the one signed last. 1 T. R. 205. 

4. When the master of a ship receives goods on board, and gives a receipt for them, 

he is bound not to deliver the bill of lading, except to the person who can produce the 
receipt in exchange for it. 2 Mars. 1 27. 6 Taunt. 433. 

5. Indorsing the bill of lading is not essential to the transfer, by the owner of a 
cargo, of his property therein. 5 Taunt. 74. 

6 . A. deposits goods with B. as a security for money advanced by B., with a pro- 

mise to deliver the bill of lading when it should atrive indorsed to B. C. is employed 
as a broker, to dispose of the goods for B.’s benefit. Before the bill of lading arrives, 
the goods are attached in the mayor’s court in the hands of C. by a creditor of A. 
Held, that the transfer of the property to B. was complete, though the bill of lading 
had never been indorsed, and that therefore the foreign attachment was no answer to 
an action by B. against C. for the proceeds, l Mars. 226. .5 Taunt. 558. 

7. A bill of lading to deliver to the consignee or his assignees, is, by the custom of 
merchants, a negotiable instrument, passing the property in its contents to the assignee. 
2 T.R. 63. S. C. 5T.R. 683. 

8. Where a bill of lading is indorsed and delivered to a creditor, as a security for 
his debt on his own account, the property passes to hmi, so that the indorser cannot 
afterwards insure it. Sccus, where the intention of the parties was, that the bill should 
be taken, not as satisfaction of the debt, but as a collateral security only; where the 
creditor is only to receive the net proceeds ; and where the goods remain at the risk 
of the consignor. 1 T. R. 745. 

9. Indorsing a bill of lading witfiout consideration, does not transfer its contents ; 
hence, such indorsement to an agent, that he may receive the goods mentioned 
therein, will not, as it seems, entitle him to have trover for them in his own name. 
4 East, 211. 

10. A bona fide indorsement by the consignee, for a valuable consideration, transfers 
the property, though the vendee knew that only acceptances of the consignee not due 
had been given for the goods. 9 East, 506. 

11. The indorsement by a factor, the indorsee of a bill of lading, for value, and 
without notice, of goods at sea, transfers the property. 4 Burr. 2051. 1 Blk. 628. 

12. An indorsement and delivery of a bill of lading by way of pledge, by the con- 
signee, though without notice, is unavailing. 4 Taunt. 24. 6 East, 17. 

13. If the different bills of lading in a set are indorsed to different persons^ the title 
of the first indorsee in order must prevail. 1 T. R. 205. 

14. If goods shipped by order and at the risk of A. under bills of lading making 
them deliverable to the order of the consignor, who transmits the invoice, and one of 
those bills unindorsed to A. are delivered to A. by the captain, the property is vested 
in him, notwithstanding another of the bills is sent indorsed to the consignor’s agent, 
and thouch A. did not acemt the bill drawn for the amount. 4 East, 211. 

15. Where the agents of the consignee, without his privity or confirmation, substi- 
tute other ^oods in lieu of the original cargo, the substituted goods do not pass under 
a previous indorsement by the consignee of the bill of lading. 5 Taunt. 74. 

16. A pledge by the owner (or part owner) of the bills ot lading, by which the goods 
are deliverable on payment of freight, who is likewise owner of the vessel, is a pledge 
of the freight. 4 Taunt. 135. 
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money to others, to assure his goods, ship, or other thing by him 
adventured, upon such terms as may be agreed between tlie merchant 
and assurers. Vide st. 43 EL 12. 

This usage was introduced ^ the emperor Claudius Caesar, and 
recorded amongst the laws of Oieron, and afterwards used amongst 
merchants in England, and since in other kingdoms. Ma. 105. 

And by the st. 45 El. 12. it appears, that this usage is common when 
a grand adventure is made in parts remote, whereby, if the slxip perishes, 
the loss is divided amongst many. 

And upon this statute the king may make an office for entry of poli- 
cies. R. Hard. 351. 

By the instrument, or policy of assurance, in consideration of a 
premium of so much pej' cent, to be paid by the merchant, the assurers 
assure such a ship, her tackle and keel, &c. from London to such a 
port ; and if the ship, &c. perish, every subscriber pays the sum by 
him subscribed for recompense of the loss. 2 Sand. 200. 

So, an assurance may be made for a ship, &c. in her voyage to such 
a country, or port, and her return to London. 2 Sana. 200. 

Or, for a voyage to such a country, and to trade there, and return to 
such a port. Ibid. 

So, it may be for the goods and merchandizes laden in such a ship. 
Ma. 106. 

Or, for such and such goods in particular. Ibid. 

Or, for goods laden, or to be laden in any ship at such a port, or 
from such a country to London. Skin. 327. 

So, for money ; though he has no interest in the ship or cargo, ex- 
cept what he lends upon bottomree bond. Cent. 2 Ver. 269. II. acc. 
2 Ver. 717. 

So, an assurance may be made upon ship and goods, lost or not lost. 
2 Sand. 200. (Vide Ma. 107.) 

For the goods of A. without account, if proved that A. had goods 
there, though the particulars are not proved. Skin. 405. 

So, it may be made for the life of any person. Ma, 107. 

So, a policy may be explained by a parol agreement ; as, that it shall 
not take effect till the ship arrive at such a place, though the policy be 
from London. Sal. 444, 445. Cont. Skin. 55. 

That it shall be for the ship A., where B. is commander ; though 
the policy by mistake was for the ship B., where D. was commander^ 
Per Holt, Sal. 444. 

So, if the policy has a blank for the time of the insurance, it shall be 
helped by a verdict. Semb. F. g. 275. 

If the ship or goods insured be lost in whole or in part, every 
assurer shall make recompence according to his subscription, or pro 
rata in proportion thereto. Ma. 105. 108. 118. 

But a fraud in him that makes the assurance will excuse the assurer : 
as, if the owner of a decayed ship after assurance destroy the ship. 
Ma. 107. 

Or, if the ship perish by his defaulL Ibid. 

Or, the default of the pilot. Ma. 109. 

Or, the ship be insured as the ship of an ally, when it was the ship 
of an enemy. Skin, 327. 

So, 
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So, if a man knows the ship, &c. to be lost before assurance. Sha^ 
324 . 

Though the assurance was for the ship, lost or not lost. Ibid. 

So, it the words are general, without saying, lost or not lost ; if 
the ship was lost before assurance, though the assured did not know it. 
Sho. 324. 

So, il the voyage be changed, or a deviation made by the default of 
the assured. Sho. 324. 

Or, of the master. Sho. 325. 

Or, the goods are transferred to another ship. Slio. 325. 

So, the assurer shall not be charged for goods, &c. embezzled, or 
stolen by any of the mariners. Ma. 109. 

Or, taken feloniously out of the ship. Ibid. 

Though the assurance be against pirates, thieves, &c. for it shall be 
intended of public thieves, as enemies, pirates, &c. Ibid. 

So, by the custom of merchants, if an insurance be upon goods in a 
ship to such a certain value, every insurer subscribing, after the whole 
value subscribed, shall return his premium, and shall not be charged for 
the goods lost. R. Sho. 133. 

Though the first subscribers prove insolvent. Sho. 133. 

So, the assurer shall not be, charged, if the assured does not perform 
the terms on his part : as, if a policy has the words, warranted to de- 
part with convoy for that imports that the assured shall take convoy 
for his security; and if he does not, the assurer shall not be charged. 
R. 3 Lev. 320. 4 Mod. 60. Sho. 326. 

And it is not sufficient, that he took convoy for his departure, if he 
did not take it for the whole voyage. R. 3 Lev. 320. 4 Mod. 60. Sal. 
443. [Doug. 72. 735.] 

If the ship make a deviation in her voyage. 4 Mod. 60. 

If the assured act contrary to his agreement. R. 4 Mod. 60. 

If there are mutual covenants, and the one is the cause, wlicreby the 
other cannot be performed. Sho. 324. 

But if the convoy be separated by tempest, and the ship in search of 
the convoy be taken, it is not such a default that the assured shall lose 
his insurance. R. 3 Lev. 321. 4 Mod. 60. Sho. 326. 

So, if a convoy be taken at the visual place, viz. at the Downs, 
though he depart without it from London. Per three J. Holt. cont. Sal. 
443. 

So, if the assurance be, till the ship be discharged I'rom the voyage, 
she is not discharged by arrival at the port, till the goods are unladen. 
R. Skin. 243. 

But the usual perils, expressed in policies of assurance, against which 
the assurer insures, are 

(1) Perils of the sea. Ma. 108. 

And therefore, the assurer undertakes to assure against all damages 
by tempest or shipwreck. 2 Rol. 248. 1. 35. D. Sal. 443. Sho. 323. 

If he assure against perils by distress of weather, the assurer shall pay. 
if the ship be lost in the sea, not if it be lost by capture of an enemy, 
R. Skin. 3. 

So, against all dangers upon the sea by pirates, or men of war. R. 
2 Rol. 248. 1. 40. 4 Mod. 60. Sho. 322. 

7 So, 
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So, against seizure by the government. Dub. Sal. 4*44. 

(2) The usual hazards expressed in policies are, men of war, ene- 
mies, pirates, rovers, thieves. Ma. 109. 

So, against barratry of the master himself. Per Plolt, Sho. 326. 

And every fraud of the master will be barratry ; as, if he run away 
with the ship, or embezzle the goods. R. 2 Mod. Ca. 230. 

And thereforcj, it is sufficient to assign a breach, and find by the ver- 
dict, quod jyer fraudcm et ucgligentiam magistri,, Sfc, 2 Mod. Ca. 231. 

But mere negligence does not amount to barratry. R. 2 Mod. Ca. 
231. 

(3) Restraint of princes, embargo. Ma. 1 JO, 111. 

But such a policy does not assure against restraint for non-payment of 
customs. 2 Ver. 176. 

Or, if the assured navigates contrary to the laws of the country. 
2 Ver. 176. (r?) 


(«) Marine Ijvsijrance. — 1. Properties of. A policy is a mere contract of indem- 
nity. Doiigl. 470. 

ii. Subjects of. Freight may be insured for part of the \ oyage. 15 Elast, .'524. 

.■5. If tile goods are so situated, as to create a well-grounded expectation of freight 
being raised, freight is insurable and recoverable. 1 B. & F. (>50. 

4. The expected profits of goods einployeil in trade on the coast of Africa, are in- 
surable. 2 East, .'>44. 

5. Insurance on imaginary profit from Boiirdeaux to Hamburgh, (explained to mean 
profit, which a cargo of indigo would produce on sale thereof at Hamburgh,) held good. 
2 East, 5*1 

6. That ail assured on profits may recover, it must appear that there would have been 
sonic jirofit, had not the peril happened. 6 East, .>16. 

7. Expected profits may be insured b}^ an open policy. 16 East, 218. 

8. A person having a rcspondeyitia interest, cannot insure it as an interest on the 

goods. 5 Burr. 1594. 1 Blk. 596. 

9. A policy may be effected generally upon ship or shins.’* 2H.B. 545. 

10. Nature of the interest. If the assured be interested when the risk commenced, 

though he was not when the policy was made, it is sufficient. 2 Taunt. 257. 2 B. & 

P. 155. 155. 

1 1. A joint tenant or tenants in common, has such an interest in the entirety, as will 
entitle him to insure, 2 B. A P. 240. 

12. An equitable interest is insurable. 2 T. II. 187. . 

15. 3’'hc chance of a grant from the crown, gives no right to insure the subject-mat- 
ter. 1 1 East, 428. 

14. Property liable to seizure for an act already done, is insurahle. 8 T. R. 562. 

15. The right to freight results from the right of ownership in the vessel; the owner, 
therefore, alone has an insurable interest in the freight. 5 T. R. 709. 

16. If a ship and freight are insured, and the ship is lost whilst earecning, before tlm 
c-argo is put on hoard, the insurer is liable for the ship only, and not for the freight she 
might have earned, 2 Str. 1251. 

1 7. Ships helt>nging to a foreign power are detained by his majesty’s orders ; commis- 

sioners are duly appointed by the king, to manage, sell, and dispose of them to the best 
advantage according to instruclions to be by him given, who insure with the assent of the 
lords of the treasury. War is afterwards declared against the foreign povyer ; the ships are 
condemned as prize ; a loss happens, and the commissioners sue on the policy, averring 
the interest to be in the king. (Ihjccted, 1. That the king held no interest in the ships 
when the insurance was made ; 2. That it was not made on his behalf; 3. That it had 
not been ratified by him. Objections over-ruled. 1 Taunt. 325. 2 N. R. 269. 313.& 

.P.75. bT.R. 15. 

18. The captor of a vessel taken as prize has an insurable interest. 8 T.R. 154. 

1 9. The captors of property, in a conjunct expedition by the navy and army, against 
a fortress on the land, since 45 Geo. 3. c. 72., have an insurable interest before con- 
demnation. 11 East, 619. 

20. A creditor has an insurable interest in goods consigned by the debtor, ox his own 
accord, to a third person, in trust fur the creditor, i B. & P. 315. 
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21. A debt which arises in consequence of the articles insured, and which would 
have given a lien upon it, gives an insurable interest jpro tayito. 1 B. & P. 316. 

22. The consignor’s general ^ent, through whom the bills of lading are transmitted 
to the consignee, with instructions to forward them, that the consignee may have an 
opportunity of insuring, may, on the consignee’s repudiating the transaction, insure in 
his own name, l B. & P. 316. 

23. Property purchased with the proceeds of an illegal cargo, is insurable. 8 T. R. 
562. 

24. Receiving payments, as for a total loss on a capture, does not preclude the assured 
suing and labounng to obtain restitution ; who therefore may insure any interest thereby 
squired in the suluect-matter. 14 East, 522. 

25. A case in which the assured was held to have an insurable interest as upon a 
hotch-potch right, and also as representing one, the common agent of all concerned- 
14East, 522. ' 

26. An alien in possession, as owner of a vessel belonging to his country, has an in- 
surable interest, whether or not the lawful owner. 2 Taunt. 237. 

27. Money lent on bottomree or respondentia, shall be lent only on the ship, or on 
the goods, and shall be so expressed in the bond ; benefit of salvage to the lender, who 
alone may make assurance on the money lent, and no borrower shall recover more than 
his interest, exclusive of the money borrowed ; and if his share amounts not to the 
money borrowed, he shall be responsible to the lender for the difference, with interest, 
though the ship is lost. 1 9 G. 2. c. 37. 

28. In all actions, plaintiff* is, on fifteen days’ request, to declare how much he has. 
insured, and how much he has borrowed at bottomree or respondentia. And defendant 
may pay money into court. 19 Geo. 2. c. 37. 

29. Void and avoided. — False warranty in a policy of insurance will vitiate it, 
though the loss happen 4n a manner not ^ected by such falsity. 3 Burr. 1419. 1 Blk- 
427. 

30. If the assured ask leave of the indemnitors to carry a letter of marque, which is 
refused, notwithstanding which it is taken out, this vacates the policy, though the in-^ 
tention was not to make use of it, and though it was not used, on the vo3^age insured. 
5 T.R. 580. 

31. That the taking a letter of marque on board may avoid a policy, it must be valid 
in all its circumstances. 6 T.R. 379. 

32. If a ship insured is condemned for carrring simulated papers, contrary to the law of 
nations, without having any liberty in the policy to do, the underwriters are discharged- 
15 East, 46. Id. 70. 

33. Whether the taking on board prisoners of war increases the risk, is a question of 
fact for the jury. 1 Taunt. 227. 

34. If goods are insured onboard a ship from London to Nantz, with liberty to call 
at Ostend, and she is cleared only for Ostend, but sails directly for Nantz, that being 
the known course of trade, in order to save certain duties, both here and in France, 
there is no fraud on the underwriter so as to discharge the policy. Doiigl. 251. 

35. If an insurance is made before the commencement of hostilities, but when an 
immediate war is universally expected, the insured is not bound to give tlie under- 
writer notice, though the ship does not sail till after the war commences. Dougl. 251. 

36. Taking out a false custom-house clearance, necessarily and in the bond Jide fur- 
therance of a lawful adventure, does not vacate the policy. 1 1 East, 135. 

37. The master of a vessel, subjecting her to detention under an embargo, in pur- 

suance of the preconcerted purposes of the freighter and owner at the increased hazard 
of the underwriter on ship, does not vacate the policy. 7 Taunt. 462, 1 Moore, 163. 

58. Where freighters were to pay a gross sum, if the shipping a return cargo in a fo- 
reign country was prevented, an insurance, whereby the underwriters agreed to pay a 
total loss, in case the ship was not allowed by the government of that country to load a 
return cargo, was held legal. 1 1 East, 232. 

39. An insurance against the event of a cargo not being suffered to be landed, is legal^ 
and an indemnity for any loss proved to have been thereby sustained. 12 East, 124. 

40. The master insure his wages. 2^.R,206. 

41. Where the policy is valued, the circumstances of an alien enemy having a di»» 
tinct interest throughout tho entirety, is immaterial. 3 Taunt. 506. 

42. Where a vessel is chartered on a voyage out and home, and a licence is requi- 
wte to legalize the homeward adventure, otherwise prohibited by the navigation act, the 
licence need oi^ be obtained before such adventure commences. Therefore the under- 
writer is liable a loss before it had commenced. 4 Taunt. 856. 

43. The St. 42 Geo. 3. c. 77. authorizes any British 'vessel to trade as well as to B&h 
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mi the western coast of South America, within the limits therein prescribed ; and the 
45 Geo. 3. c. .'54. ^ves the same privilege to neutral vessels as are given by 42 Geo. 3, 
to British ships. Therefore, a voyage at and from Lima, or any ’other port or ports 
of South America, by a Portugese ship, having a licence, was held to be protected by 
the two acts. Mars. 440. 7 Taunt. 193. 

44. An insurance on a voyage expressly prohibited by the laws of this country, is 
void. Dougl. 254. 

45. An insurance of enemy’s property is void, being illegal. 6 T. R, 55. 

46. A sailor cannot insure his wages, or any thing that he is to receive at the end of 
the voyage in lieu of wages, as slaves, for instance. 7 T. R. 157. 

47. A^ing to an insurance contract by several, whereby the^ eng^e to insure each 
other’s ships separately, in certain proportions, that in case of the insolvency of any 
members, the rest shall be answerable tor his subscription, avoids it. 7 T. R. 558. 

48. A policy on ship is avoided by illegal traffic at the place at and from which she is 
insured. 8 T. R. 562. 

49. The insurance of an alien of an adventure, in violation of our municipal regula- 
tions, is not merely void, but illegal. 5 B. & P. 5 5. 

50. By 19 G. 2. c. 57. no insurance can be made on any ship or goods of the king 
or his subjects, interest or no interest, or without benefit of salvage. 

51. But privateers, and goods from the dominions of Spain and Portugal, may be so 
assured. 19 G. 2. c. 57. 

52. Whether a policy is a wagering polic^^, or uptjn interest, depends upon the facts, 
and not upon the understanding of the parties. 1 T. R. 504. 

55. An agreement to pay 201 . to the defendant at the next port a ship should reach, 
provided that if she did not save her passage to China, the defendant would nay to 
the plaintiff 1,000/. at the end of one month after she arrived in the river Tnames, 
without referenee to any property, though one of the parties had some goods on board, 
lijjible to suffer by the loss of the season, is a wagering policy within 19 Geo. 2, c. 37. 
Cowp, 585. 

54. A policy upon the sex of a person is a wagering policy, within 14 Geo. 5. c. 48, 
Cowp, 757. 

55. A valued policy of insurance is not to be considered a wager policy. 2 Burr. 
1167. 

56. The insured is entitled to recover as for a total loss, upon a mixed policy of insu- 

rance, of a peculiar sort, and valued policy, if a fair one, being within the exception of 
St. 19 Geo. 2. c. 57. 4 Burr. 1966. 

57. Policies on foreign ships and property are not within 19 Geo. 2. c. 57. Dougl. 
516. 

58. If facts, not disclosed by the broker for the insured, in a representation of the 
state of the ship, appear material to the jury, though they did not to the broker, who 
merely on that account abstained from mentioning them, the insurance is void. Dougl. 
506. 

59. It is sufficient if the assured, in making the assurances, communicate fairly the 
present state of the ship, and lay open such circumstances, pro and con, as may lead the 
insurer to make further inquiries concerning the prior state of the ship. 5 Smith, 424. 
7 East, 457. 

60. Every intelligence, though eventually it prove false, which may influence the 

underwriter’s determination, must be communicated. 14 East, 494. 5 Taunt, 57. 

IN.R. 14. 

61. A concealment by the captain from the owners, of a material injury sustained, is, 
as between the owner and underwriter, a concealment by the owner. 1 M. & S. 55. 

62. Nothing need be communicated but what is material to the risk. 2 H. B. 344. 

65. A material concealment, though without fraud, vitiates the policy. 1 N. R. 14. 

64. The materiality of any communication is not to be tried by the event. 1 4 East, 

494. 5 Taunt. 57. 

65. Concealment of the true port of loading will vitiate a policy. 1 Blk. 465. 

66. Insurance, 12th November, from Oporto to London. The concealment of the two 
following letters from the correspondent at the loading port, was held material : — 1 1 th Oct. 
“ We are loading the wines on the Stag, Capt. W., who pretends to sail after to-mor- 
row.” — 15th Oct. inclosing the bills of lading filled up " with convoy.” 1 M. & S. 15. 

67. Where the insurance was bn goods from Berderygge to London, the suppression 
of a letter, dated a fortnight back, and received the day before, stating that the captain 
would sail next day, and desiring that if the ship had not arrived, to insure as low as 
possible, was held material. 1 N.R, 14. 

68. A letter stating that the ship, which ought to have gone to Falmouth to join con- 

voy. 
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voy, had been seen at sea without convoy, and that tliis was supposed to hare hecn^ 
occasioned by contrary winds, should be communicated, l Mars. 99. 5 Taunt. 3S59. 

69. If the circurhstance of advice having been received that the ship was leaky and 
suddenly disappeared, be concealed from the insurer, the policy is void, though the ship 
be not lost, but capturetl. 2 Str. 1 1 83. 

70. The fact that a ship, insured at and from a place, has not yet reached it, need not 
be communicated to the underwriters, unless demanded. 14 East, 4 79, 

71. It need not be coiiurmnicated to the underwriters that the ship, though British 
owned, is foreign built, and so entitled to sail without convoy. 2 B..& P. 209. 

72. Not coininunicating the fact that tw^o vessels, which left much alf)out the time as 
the one insured was expected to leave, had arrived, but which were considered faster 
sailers, held immaterial. 1 N.R. 1.51. 

73. Under a policy at and from London, the fact that the ship lias sailed need not, 
unless demanded, he communicated. 3 Taunt. 381. 

74. The time of a shiji’s sailing is not in general a circumstancp necessary to be com- 
municated to the underwriters, except in the case of a missing ship. 1 Mars. 117. 
,5 Taunt. 430. 

75. All urulerwriter is presumed to know the nature and fieculiar circumstances of 
the branch of trade to which the insurance relates. 4 East, 590. 

76. Facts against sea-worthiness need not be communicated unless required. 4 East, 
590. 

77. A case in which tlie question was, whether there had been a material coneeal- 

ment on insuring an African trader. 7 East, 457. 3 Smith, 424. 

78. A representation need be only substantially performed. Cowp. 785. 

79. An insiirance made under a misrepresentation is void; whether it arose from 
fraud or negligence. 1 d\R. 12. 

*80. A representation coupled with a refusal to warrant, shews an intention to ex- 
clude it from the contract. 1 6 East, 1 76. 

81. On a representation that a ship was seen safe on such a day, at a certain latitude 
or point in the voyage, if it turn out that she had got safe to the point represented, but 
was lost two days before the day mennioned, the difference, though by mistake, is ma- 
terial. Dougl. 260. 

82. A policy being, at and from L*Orient to the Isles of France and Bourbon, and to 
all or any ports and places, where and whatsoever, in the East Indies, ( "hina, Persia, or 
elsewhere, beyond the Cape of Good Hope, from place to place, during the shines stay and 
trade, backwards and forwards, at all ports and places, and until her safe arrival in France, 
— although the insured, by a representation wafered to the fiolicy at the time of under- 
writing, state that the ship intended to sail in September or (JctobiT, and to go to Ma- 
deira, the Isles of France, Pondicherry, China, and L’Orieut, — if the insured really 
intended that the ship should sail as early asre[)resented, and that she should go to China, 
the policy is not discharged, though lie afterwards change his intention, and the ship 
does not sail till December, and goes to Bengal, and not to Cdiina. Doiigl. 284. 

83. A representation that a ship is expected to sail on such a day, from the coast of 
Africa, is not material, though it turn out that she actually sailed six months before. 
Dougl. 305. 

84. The assured goods is not concluded by a representation made, bondjidcy and 
upon probable expectation, as to the time of sailing. 10 East, 415. 

85. Where the insurance is only for part of the voyage, the idtimate destination need 
not be coininuiiicated. 15 East, 324. 

86. Wlicre, on the insurance of a voyage in futuro, a representation is made of the 
ship’s previous destination, which is true in fact ; unavoidably changing the destination 
afterwards will not discharge the underwriter. 1 B. & P. 200. 

87. A representation made to the first urulerwriter extends to all the others. Dougl. 
305. 

88. A misrepresentation to the first underwriter affects the policy as to all subsequent 
underwriters. Cowp. 786. 

89. How far a representation to one underwriter shall enure for the others, and 
what shall be evidence of it. 3 East, 572. 

90. Representations made by the broker to the first underwriter, but to the first alone, 
are available for the others. 4 Taunt. 869. 

91. An insurance, in the common form, upon a ship chartered to the East India 
Company, and whose distinct voyage is afterwards changed, continues though the alter- 
ation was partly for the benefit of the assured, l Taunt. 463. 

92. If a ship sail on a voyage different from, although coinciding in part with that 
insured, the policy is discharged, although the loss happen before she comes to the 
dividing point, Dougl, 16. 
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9.'5. A deviation occasioned by stress of weather, does not vacate the policy. Nor is 
the Yfissel obligeil tp return to the point at which the deviation commenced. So that if 
that point Ixj her loading port, and her cargo not complete when she left it, she may 
finish her lading at the port to which she is driven. 2 T.R. 22. 

94. An involuntary deviation does not avoid the policy, though not occasioned by a 
peril insured jigainst. 1 N.R. 181. 

95. Deviation occasioned by force, and deviation occasioned by necessity, are the 
same, i N. R. 181. 

96. A deviation from necessity is justifiable. 1 B. & P. 31.1. Doiigl. 291. 

97. If an insured ship quit the course described in the policy, from necessity, she 
must pursue the new voytige of necessity in the direct course, and in the shortest time. 
Dough 284. 

98. Where from a certain point, there are different courses to the port of destination, 
each having advantages and disadvantages, and the custom is for the captain to elect 
according to circumstances ; depriving him of this election, without accpiainting the 
underwriter, avoids the policy. 7 T.R. 162. 

99. Sailing from the port of lading to the usual place of rendezvous, for the sake of 
joining convoy (there being a warranty to sail with convoy) there ready, though such 
place be out of the line of the voyage. Cowp. 601. 

1 00. Semble, it is no deviation to delay lor the purpose of giving assistance to a ship 

in distress. 2 Smith, 214. 6 East, 45. 

101. A policy is not avoitled by trading at an intermediate port, at which the vessel 

has lawfully touched, provided the risk is not thereby enhanced or the voyage delayed. 
9 East, 1 95, 1 Taunt. 450. 

102. A policy is not vacated by taking in provender for stock, at a port at which the 
vessel has lawfully touched, though she sailed under a necessity of so doing, provided no 
delay is thereby occasioned. 11 East, 3'17. 

105. An unauthorized restriction, imposed by the assured on the captain’s election, 
is immaterial, where the event proves that he would have had no opportunity of mak- 
ing one. 1 M.& S. 46. 

104. On a policy at and from Penambuco, or any other port or ports in the Brazils 

to London, “ beginning the adventure from the loading the goods on board the ship, 
on the termination of her cruise, and preparing for her voyage to London.” The ship, 
on the termination of her cruise, toueneu at Penambuco, i)ut failing to procure a cargo 
there, she proceeded for St. Salvador, and was lost on her voyage thither. Held, 
that the ship’s proceeding for St. Salvador was no deviation. 1 Mars. 149. 5 Taunt, 

480. 

105. Where a ca[)tain, on a voyage, delayed by adverse winds and danger, puts into 
a place of safety in his course, and sends ashore for provisions, (although he transmits a 
letter at the same time,) it is not a deviation, and it is a question to which the jury are 
competent. 1 Price, 195. 

106. A deviation intended, if the loss happen before it take effect, does not dis- 
charge the policy. Dougl. 561. 

107- An intention to deviate is immaterial, provided the voyage on which the ship 
sails, is that insureil. 2 H. B. 545. 

108. 11’ a shij) is insured from one port to another, V)ut takes in goods to be delivered 

at a third, and is lost before she comes to the dividing point of the two voyages, the in- 
surer is liable. Str. 1249. 2 II. B. 545. 

109. An alteration in a policy on goods generally, defining the j>articular species, 
avoids it as against those underwriters who do not assent. 4 Taunt. 550. 

110. An assured caiiccllmg the date of warranty of sailing in the body of the pol ic} , 

and substituting a different date in a memorandum in the margin, discharges those un- 
derwriters who do not sign the nieinorandum. 7 I’aunt. 416. 1 Moore, 114. 

111. A letter written by the captain to the broker after an unavoidable deviation, 
requesting the opinion of the underwriters on the ease, with a view to further pro- 
ceedings with the broker’s answer, that he thinks the policy at an end, will not warrant 
a conclusion that the captain, who afterwards sails to complete the adventure, had 
abandoned the policy. 1 IL & P. 515. 

112. An insurance of the latter part of an integral voyage, illegal in its commence- 
ment, is void. 8 T. R. 51. 

115. A valued policy on goods to be thereafter specified, is avoidedin tofn, if the 
shipment of any portion specified is illegal. 1 1 East, 502. 

114. An insurance against British capture, amongst other risks, is only void pro 
ianto. 1 M. & S. 52. 

115* Several owners of different ships having entered into a bond to a trus- 
tee. 
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tee, binding themselves and their ass^s to indemnify each other to a certain amount, if 
any other ships should be lost ; ancTone of them having sold his ship, and shfeilieing 
afterwards lost, the others are not liable under the bond, unless the vendor has sold, 
together with the ship, his interest in the agreement of indemnity. Dougl. 585. 

3 Burr. 1512., that an agreement by the assured to indemnify a purchaser in case of 
loss, is a continuation of his interest. 

116. The refusal of a prize court, reversing a condemnation, to allow the appellant 
costs and damages, does not enure to discharge the underwriter, at least where it 
proceeds on the ground of an ex parte ordonnance. 2 N. R. 484. 

117. By 50 G. 5. c. 35. s. 8., and 34 G. 3. c. 80. s. 10., ship-owners cannot insure 
cargoes of slaves, except sea-perils, pirates, insurrection, hostile capture, barratry, or 
fire. 

118. Constrtiction of. — The terms of a policy are to be understood in their plain, 
ordinary, and proper sense, unless they nave generally, in respect to the subject- 
matter, as by the known usage of trade or the like, acquired a peculiar sense, distinct 
from the popular sense of the words; or unless the context evidently points out, 
that they must, in the particular instance, and in order to effectuate the immediate 
intention of the parties, be understood in some other special and peculiar sense. 

4 East, 130. 

119. Expressions introduced into a policy may be extended in construction beyond 
their ordinary signification, with reference to the peculiar situation of the destined 
country. 1 5 East, 278. 

1 20. A policy is considered as a contract vherrimts fidei, and always receives a liberal 
construction for the benefit of trade and of the assured. 1 Burr. 349. l B. & P. 316. 

121. Where a charter-party has, by the custom of trade, acquired a definite mean- 
ing, an insurance on property under it must be construed with reference to that 
meaning. 1 Taunt. 463. 

122. A policy, unless otherwise expressed, imports that the assured is interested in 
the subject-matter. 3 Taunt. 513. 

1 23. Even admitting that a mere hope of expectation is insurable, it is not covered 
by a policy by which the parties mean to insure, not the expectation, but the subject- 
matter out of which it arises. 5 T. R. 709. 

124. To recover upon a policy, the loss must be a direct and immediate conse- 
quence of the peril insured against ; not a remote one. 1 T. R. 130. 

125. There is an implied exception against loss arising from an antecedent injury 
sustained by the vessel, which ought to have been, but was not, made known. 

1 M. & S. 35. 

126. Semble, that in the constmetion of a policy of insurance, the particular state 
of the commerce, touching which the insurance is made, may he looked at as a guide. 

2 M. & S. 27. 

127. Where a vessel is insured from one port to another, the policy attaches though 
she may have left the port before the day named therein. But then she must have 
left on the voyage insured ; since, if she sailed on a different one, the insurance never 
attaches. 2 T. R. 30. 

128. A policy, “ at and from” a place, does not import that the ship is now there; 
it is sufficient if she arrive there so soon that the risk be not materially varied. 
14 East, 479. 

129. That a policy on goods at and from X., “ beginning the adventure from the 

loading thereof aboard,” or “ abroad at X.,” may attach, they must have been laden at 
X. 2 Taunt. 416. 15 East, 16. 

130. Policy on goods at and from G., be^nning the adventure from the loading, does 
not cover goods laden before the ship’s arrival at G. 4 Taunt. 628. 

131. A policy on goods at and from X. to Y., from the loading thereof on hoard 
wheresoever, attaches upon goods lacUng previous to arrival at X., thbugh not landed 
and re-loaded there. 1 M. & S. 418. 

1 32; That a policy on ship and goods " and at from all and every port, &c. on the coast 
of Brazil, and after 17th September to the Cape of Good Hope,*^’ beginning the adven- 
ture upon the goods from the loading thereof aboard the said ship, at all or every port, 
&c. on the coast of Brazil ; and from 17th S^ember, 1800, with liberty to sail to, &c. 
any places backwards or forwards, under the Portuguese government ; with a return of 
premium should the ship have arrived, or the risk have otherwise ceased, on or before 
1 7th September, may attach ; the loachng must be on the coast of Brazil. 4 East, 130. 

133. Semble, where by the usage of a particular trade the cargo is shifting duri% 
the adventure, it is covered by an insurance on goods. 8 East, 373. 

1 54. A loading and re-loading at X.,of a portion of the goods ^ready on board, suf- 
ficient 
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ficient to enaljle the custom-house officers to inspect and examine the whole cargo’ 
was Mil a sufficient loading at X., within a policy, free from average on goods at and 
from X. to Y., from the loading thereof on board ; the fact that tliey were already 
on board having been communicated. 16*£ast, 176. 

1J5. An insurance is made upon goods at and from Gottenburgh to the ship’s 
port to discharge in the Baltic, “ beginning the adventure upon the said goods, from 
the loading thereof on board the said ship. ’ The goods must be loaded at Gotten- 
burgh, or the policy never atfaches ; so that, if they are loaded at an anterior port, 
and the vessel arrives with them at Gottenburgh, and is afterwards lost, on her 
voyage to her port of discharge, the underwriter is not litible. There may be 
good reason for requiring that the loading should be at Gottenburgh, since, if loaded 
before, they may be in a damaged state on arrival there. 2 M. & S. 106. 

136. An insurance upon a homeward voyage from India, u^n goods at and from 
China, to all or any ports or places whatsoever beyond the Cape of Good Hope, in 
port and at sea, in all places, at all times, and in all services, with liberty to proceed 
to, touch and stay at, any ports or places whatsoever, for any purpose, until the 
ship’s arrival in London, beginning the adventure upon the said goods, from the 
loading thereof at China, and so should continue upon the goods, until the same 
should be discharged, covers only the particular cargo taken in at the first port of 
loading. 1 Taunt. 465. Seem, had it been “ forwards and backwards at sea, until 
the ship’s arrival at her last station of discharge,” and the adventure out and home. 
Id. 466. 

157. Where an insurance is effected upon ship and goods, beginning the adventure 
upon the goods from the loading thereof at X., and upon the ship “ in same manner 

it the policy does not attach upon goods, neither does it upon ship. 4 East, 150. 

158. There is a sufficient inception of the voyage within the policy though rnadt? 
under a fluctuating purpose, to be determined by circumstances, whether or not to 
proceed to the teryninus. 1 M. & S. 46. 

139. If a ship at Bengal is insured in London from her arrival at Fort Saint George, 
it means her first arrival there in her homeward-bound voyage. 1 Atk. 545. 

140 A policy at and from a place attaches at the place, 5 M. and S. 456. ^ 

141. If a ship is insured at and from a place, whilst she is there preparing for the 
voyage, the insured is liable ; but if the voyage is laid aside, and the snip lies there 
several years, with jhc owner’s privity, the insurer is not liable. 2 Atk. 359. 

142. On a policy at and from Pernambuco, or any other port or pons in th(i 

Brazils to London, “ beginning the adventure from the loading the goods on board 
the ship, on the termination of her cruize, and preparing for her voyage to London.” 
The ship on the termination of her cruize touched at Pernambuco ; but failing to 
procure a cargo there, she proceeded for St. Salvador, and was lost on her vo5Tigc 
thither. Held, that the policy attached at Pernmnlmco. 1 Mars. 149. .5 Taunt. 480. 

145. Under the words “ at and from .Jamaica” the ship is protected (till her de- 
parture on her voy^e) in going all round the island. Doiigl. 570. 

1 44. A shi[), whilst moving from port to port in an island, is covei'ed by a policy 
at and from the island. 2 Taunt. 501. 

145. A policy on freight attaches upon the loading of the cargo ; and, if a valued 
policy, the whole attaches upon the loading of any part of it. Hence, under a vahieii 
policy on freight, the assured* was lield entitled to the lull amount where the ship 
having taken on board part of the cargo, was driven from her moorings and lost ; the 
residue of the cargo was ready on the (juay, a circumstance so far material, that it 
shewed that the insurance was not a gaining one. 5 T. K. 562. 

146. An insurance on freight attaches on the ships sailing under that contract by 

which the freight is to be earned, though there be then no cargo on board. 6 T. Ii. 
478. 7 East, 400. 

147. If freight be insured, the assured, in order to entitle himself under the policy, 
must shew that a right to freight, inchoate, had commenced, otherwise no right has 
been lost, and so the policy, which is to compensate the assured for the loss of some 
right or property of which he is proprietor, never attached. A ship sails from London 
under a charter-party, by which it was covenanted, that the ship being furnished with 
an outward cargo, sliould sail with the same from London to some part of the Baltic, 
not beyond Riga, and having discharged her cargo, should proceed in ballast to Riga, 
take on board a *cargo there, and return therewith to London. The ship being d 
chartered, not a general ship, acquired an inchoate right to the homeward freight 
fi#m Riga to London the moment she reached Riga. Therefore an inswirance on 
such homeward freight attached at the same time ; so that if the ship is, by one of the 
perils insured agwst, prevented taking in a cargo at Riga^ the underwriters are liable. 
2 M. & S. 278'. 

VoL. V. 
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14S. An insurance on ship only covere the vessel during the voyage, and for 
twenty-four hours after she has been moored in safety, thoiigh the through 

which she was afterwards lost happened during that period. 1 T. R. 252. 5^60. 

] 49. An insurance on goods to B. until they should be there discharged and safely 
landed, continues on the goods whilst in a public lighter at B., employed and paid 
by the merchant to whom they belonged, such mode being usual. 2 B. & P. 430. 
432. 3 B. & P. 23. 

150. The assured, by undertaking, contrary to the usual course, to see to the 
landing himself, discharges the underwriter. 1 N. R. 1 6. 

151. An insurance on the freight of a ship, destined for a fishing adventure in the 
South Seas, is not determined by the arrival of part of the cargo in another ship. 

1 Mars. 402. 6 Taunt. 3. 

1 52. A policy of insurance on East India ships includes the chance of their being 
detained in India, and the risk of the country voyage there. 3 Burr. 1707. 

1 53. The insurance of a ship to Jamaica determines by her mooring twenty-four 
hours in any port there, and does not continue till she arrives at her last port of 
delivery. iBlk. 417. 

1 55. If a ship insured, on arriving off* her port of destination, is prevented from 
entering it, from its being in the hands of the enemy, or from being ordered away 
by the British commander there, the policy does not remain in force till she reaches 
a port of safety. 1 1 East, 22. 

' 1 56. Where a ship insured to the port of X., Y., or Z., until her arrival at one as 
her last port of discharge, passes X., intending to discharge at Z., but finding that 
the enemy had possession of it, puts into Y. still retaining the intention of proceed- 
ing to Z., when friendly, Y. is her last port of discharge. 12 East, 283. 

157. Insurance on a ship (a privateer) at and from Jamaica to any parts, &c. at 
sea or shore, cruising for four months, without farther account, &c. and free from 
average (before st. 19 G. 2. c, 57.); the insured was interested in the ship to the 
amount insured. During the four months the crew mutinied, brought the ship by 
force into Jamaica, and, having carried away the arms, &c. deserted her ; by which 
the farther cruise was prevented. As the ship was in safety in her proper port at 
the end of the four months, it was holden that the assured could not recover, the 
insurance being on the ship, and not on the voyage. Willes, 641 . 

158. The difference between the respective gross proceeds of the goods when 

sound and when damaged, not the net proceeds, is to be taken as the average loss 
on dam^c by sea-water. 2 East, 581. 3 B. & P. 308. 

1 59. The standard of value in the case of an open policy, is the invoice price at 
the port of loading, including premiums of insurance and commission. 12 East, 639. 

160. The proportion of loss is calculated by comparing the selling price of the 
sound commodity with that of the damaged part of delivery, whether tne policy be 
valued or open. 12 East, 639. 

161. On a valued policy, the insured cannot recover more than the actual loss 

which happened at the time when he chose to abandon. 2 Burr. 1198. 1 Blk. 276. 

162. A valued policy on goods cannot, on a total loss, be (mened, because the 
greater part had been expended by the ordinary consumption or the crew, and for 
which it was designed. 2 East, 109. 

163. A valued policy may be opened by shewing that part only of that intended 
by the valuation has been lost. 13 East, 32.3. 

164. If freight be insured generally, and the insurance be not of a specific freight, 
though the adventure be protracted by one of the perils insured against, for instance, 
restraint of princes, yet if the ship ultimately brings home a cargo from the port 
in question, there has been no loss of freight. The contract of insurance is not that 
any particular freight shall be brought home, but that a freight generally shall be 
earned, which it has been. 2 M. & S. 278. 

165. That an assured on bottomry may recover, the ship must have been actually 
lost. 1 M. & S. 30. 

166. The insurance on ship from all arrests, restraints, &c. covers the body of the 
ship, her tackle, and furniture only ; not, therefore, seamen’s wages and provisions 
expended during a detention under an embargo. 1 T. R. 127. 132. 

167. Provisions for the crew being part of the outfit, are included under the word 

furniture” in a policy on the ship and furniture. 4 T. R. 206. 

168. An insurance of British property from all risks whatever, British capture, 

seizure, and detention included, is legal. 3 Smith, 401. 7 East, 449. 

1 69. In the construction of a policy of insurance, the nature of the commerce in 
which the property insured is embarked, may be t^en into the account ; by which 

2 meant 
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means an irtference, \i^hich in ordinary cases is drawn, touching the sense irt which 
expressions in the policy are used, may be rebutted by' an inference drawn from the 
extraordinary state of the conimerce. Thus an insurance against seizure,' in ordinary 
cases, does not include seizure by the assured’s own government, because the infer- 
ence is, that the underwriter never meant to make himself responsible for the act 
of the assured himself. But where, from the state of public anWs, and within the 
knowledge of the parties, such seizure is a probable event, and only to be avoided by 
simulation and deceit ; and when the policy expresses that such simulation and 
pretence may be used by the assured, the natural inference is, that the parties n^ean 
to insure against seizure by the act of the .assured^s government, which, it they please, 
it is coH^ietent for them to do. 52 M. & S. 94. 5 Taunt, 824, 

1 70. Insurance of slaves from loss by natural death is made illegal by st. 50 Geo. 5. 
c. 53. s. 8.i & 34 Geo. 3. c. 80. 8. 10. A loss from failure of proper nourishment, 
resulting from a delay occasioned by foul weather, is a loss by natural death, and not 
perils of the seas. 6 T. R. 656. 

171. Where the loss immediately results from a peril of the sea, it is covered by 
the policy, though that peril was induced by a foreign cause, 2 N. R. 55€. 

172. A loss sustained by a ship’s bilging while hove down to repair, is not a loss by 
perils of the sea. 3 Taunt. 227. 

173. Where the ship insured is run down by another, not through design, but negli- 
gence, the loss is by the perils of the sea. 4 Taunt. 1 26. 

174. Barratry is every species of fraud or knavery in the master or mariners of a 
ship by which the owners or freighters are injured; and a deviation, if such, is barra- 
try, whether the loss happen during such fraudulent voyage or afterwards. Cowp. 143. 
Lofft. 631. 

1 75. So a wilful deviation, and smuggling by the captain, are acts of barratry. 
1 T. R. 2.52. 

1 76. Since, however, barratry is something contrary to the duty of the master and 
mariners as such ; and since, then, this duty is owing to the ship-owner only, for to 
him alone do they stand in that relation, it follows that barratry can only be com- 
mitted against the owner, and without his consent ; since, if with it, there has been no 
Oreach of duty. Hence, too, a ship-owner can never commit barratry. 1 T. R. 323. 

177. An insurance of a vessel “ in any lawful trade” has reference to the trade in 
which the owner may employ her ; if^ therefore, the master barratrously employ her in 
an illegal trade, whereby she is forfeited, and barratry be one of the risks insured 
against, the underwriter is liable, 3 T. R. 277. 

178. If the master of a vessel deviate from his course, or drop anchor in the course 
of his voyage, for a fraudulent purpose of his own, he is guilty of barratry. 4 T. R. 33. 

179. The criterion of barratry is, whether the ship-owners would be liable to the 
freighters from the (alleged) misconduct of the captain. 6T. R. 739. 

1 80. Barratry is any act contrary to the captain’s duty towards his owners. 6 T. R. 383. 

181. Barratry must partake of something criminal ; must be some breach of trust in 
the master ex maleficio. 7 T. R. 50.5. 

182. An intention to injure the owners is not essential to barratry. 8 East, 126. 

183. The assured is entitled to recover as for a loss by barratry, from whatever 
cause it proceeded, and though the loss resulted from other causes as well. 1 Taunt. 227. 

184. If the owner of a vessel fully laden by the freighters, collude with the cap- 
tain to run her on shore, this amounts to barratry, although, by the terms of a char- 
ter-party entered into between such owner and the freighters, the former was entitled 
to put goods on board during a previous part of the voyage. 1 Moore, 573. 

185. The word “ people,” in a common policy of insurance, means, the ruling power 
of the country ; not, therefore, a mob, or pirates. 4 T. R, 783. 

186. The clause of indemnity in a policy, against arrests of princes, people, &c. ex- 
tends to an embargo laid bj" the government of the country in the port at and from 
which the ship is insured. 6 T. R. 415. 

187. In the insurance gainst detention of princes, &c. there is an implied ex- 
ception of any loss happening in the course oI any contraband adventure in which 
the goods would become liable to seizure as forfeited by the laws of the country. 
4 East, 410. 

188. A detention by a king’s ship, whereby the assured was prevented reaching the 

port of destination before an embargo was laid on, as he otherwise might have done, 
IS not a loss within the risk of detention by princes, &c. 1 1 East, 205. 

189. A permission by one government to another to seize property within its terri- 
tory, is not a confiscation by the former. 1 5 East, 267. 

1 90. If a ship insured to the port of London, and till there moored twenty-four hours 

H 2 in 
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in good safety, arrives the 8th, is that day served with order to return to perfoi*m fourteen 
days quarantine, the crew desert, captain petitions to be excused, petition adjourned 
to 28th, and then ordered back, she returns, performs the quarantine, ajiplies to air the 
goods, and before her return is burnt, the insurers are liable. Str. 1243. 

191. A ship coming into port with her death’s wound, is not moored twenty-four 
hours in safety because she does not sink until the expiration of that time. 2 East, 209- 

192. A mooring twen^-four hours in safety, means in freedom from political as well 
as physical danger. 15 East, 46. 

1 93. The clause in a policy enabling the assured “ to sue, labour, and travail, with- 
out prejudice to the insurance,” means this and no more ; that after an event has 
happened which gives the assured a claim upon the underwriter, he shall not 1^ pre- 
judiced by any acts of the captain done in tne interim between that event, and intelli- 
gence received, i T.R. 613. 

1 94. Parties must be taken to have contracted with reference to the laws of the 
country in which the contract is made, unless they have either expressly or by impli- 
cation taken another rule for their guidance. The question, therefore, what is a ge- 
neral average within the meaning of a policy of insurance, must be decided by ascer- 
taining what is accounted such by the law of England ; unless it can be shewn, that at 
the place where the adventure is to detennine, and where, therefore, a general average 
would be demandable, it is the known and invariable usage of mercliants to treat 
losses, as the subjects of general average, which by the laws of England, arc not so ; 
since, then, an understanding to be governed by the usage of the place inaylKi inferred. 
But that usage must be provided by other evidence than the judgment of a court at 
the place where the adventure terminated, such, being in foreign parts, deciding tliat 
such losses are, by the laws of that country, the subject of general average. 

4 M.& S. 141. 

195. An insurance with liberty to cruise six weeks, means six weeks succt^sivcly 
from the commencement of the cruise. Dougl. 527. 

196. On a policy of insurance with or without letter of marque, and Ubert} to chase, 

capture, and man, the assured cannot delay on the voyage merely for the purpose ot 
conveying the prize into a port of condemnation. 2 Smith, 214. 6 East, 45. 

197. Leave granted in a policy on a fishing voyage to chase, capture, and man 
prizes, does not authorise the waiting off' a port for an enemy to come out, on com- 
pleting her lading. 2 Taunt. 428. 

1 98. Liberty “ to touch at any port or ports for orders,” does not warrant the as- 
sured’s retracing his course. 16 East, ,312. 

199. There is a {lolicy of insurance “ at and from London to the ship’s discharging 
port or ports in the Baltic, not specifying any particular port, with liberty to touch at 
any port or ports for orders, or any otner purpose.” Since there is no tci'viinus d 
quo etadquemy there is no prescribed course; the ship, therefore, the words so com- 
prehensive, may, after touching at and passing a port, retrace her steps and revisit it, 
if done without fraud, and in the ho^idfidc prosecution of the adventure. SccuSy 
had there been fixed termini. Here the adventure was a seeking one. 2 M.cS: S. 27. 

200. If a vessel calls at more than one of the places of call, she must take them 
in the order named; or, in the usual course, where not named in any order. 3 Taunt. 16. 

201. A policy on goods at and from A. to b. with liberty to toucli at C. for any 
purpose wnatever, beginning the adventure from the loading on board as above, in- 
cludes liberty to touch at C. for tlie purpose of taking iu part of the goods insured. 
3 Taunt. 419. 

202. Policy from London to the shi|>’s discharging port in the Baltic, with liberty 
to touch at any port or ports for orders. The ship may, before her dischai’ging port 
is fixed, go backwards and forwarvls to ports for orders in any succession whatever. 

5 Taunt. 496. 

203. Where two ports of discharge arc named in a policy ; to avoid a deviation the 
ship must take that first which stands first in order, without regard to their relative 
situation to the loading port. 6 T. R. 531. 533, 

204. An insurance on ship, on a voyage to A., B , and C., means a voyage to all or 
any of them ; only, that if she visits more than one it must be in the order described. 
3 East, 572. 

205. Under a policy to any and all ports and places in the Baltic forwards and 
bAckwards, the assured may retrace his course. 16 Ehst, 312. 

206. Insurance on freight on a voyage at and from Demarara, Berbice, and the 
Windward and Leeward Islands, to Lontlon, means, in the absence of any usage to the 
contrary, from any of those places direct to London. 1 N. R. 23. 

207. An insurance at and from Martinique, and all and every of the West India 

Islands, 
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I^lands^ does not limit the course from M. to such only as lie in the track from thence 
to the port of discharge. 4 Taunt. 

" 208. Where the town and port are of the same name, the insurance, unless the 
country is warranted by usage, is applicable to the town, not the port mid its dejicnd- 
cncies. 2 Taunt. 40, 3. 405. 

209. The extent of a port is a question of fact for a iury. 4 Taunt. 6fj2. 

210. Whether the place of a ship’s capture be within her port of discharge is a 
question of fact. 4 Taunt. 722. 

211. On an East India voyage, mider a policy, at and from Port L’Orient to Poruli- 
cherry, Madras, and China, and at and from thence back to the ship’s port or ports 
of discharge in France, with liberty to touch in the outward or homeward bound 
voyage at the Isle of France and Bourbon, and at all or any other place or places 
what or wheresoever; and that it shall be lawful for the said ship in this voyage, to pro- 
ceed and sail to, and touch and stay at, any port or [daces whatsoever, as well on this 
side as on the other side of the Cape of Good Hope, without being deemed a devi- 
ation. The general words are qualified and restrained by the expressions, " in the 
outward or homeward bound voyage,” anti, ‘‘ in this voyage,” to mean all places in 
the usual course of the voyage to and from the places mentioned in the policy. Dougl. 
284. Under such a policy it is a deviation to go to Bengal. Ibid. 

212. The usual words in a policy on a ship chartered to the India Company, “ to 
all or any places, in port anti at sea, in all places, at all times, and in all services,” ai‘e 
inserted, that although she should be used as a sliip of War, or in whatsoever em[)loy- 
nient she might be, or whithersoever the company should send her, the [)olicy should 
continue. 1 Taunt. 463. 

213. Whore a ship has liberty to wait in or off any port for all purposes, it is a 
question forthejur}^ whether her stay for the purposes of the adventure exceeds a 
reasonable time. 4 Taunt. 511. 

214. In a policy on alien property, there is an implied cxce[)tion of hostilities between 

the alien’s country and our own. 4 East, .706. 407. 410. 3 B. & P. 1 91 . 

215. Under an insurance of goods from X. to Y., in any neutral shijf, it is sufficient 
if the ship be neutral when she sails. 3 T. H. 477. 

216*. The prohibition, by a foreign state, to discharge the outward cargo, occasions 
a total loss within a policy undertaking to i)ay a total loss in case the sliij) was not al- 
lowed by that state to load a return cargo. 1 1 East, 232. 

217. In a policy at and from London to Berbi(‘C, after the clause “ beginning the 
adventure,” <fec. are inserted the words “ at sea,” aiul at the bottom of the policy 
the words “ on ship.” 'i'he shij) without express leave st) to <lo, stops at Madeira, by 
which means she loses the convoy and is captured on her way from Bcrbice. Held, 
that the insertion of the above words does not imply that the risk commenced at sea, 
so as to justify the deviation ; though, at the time of effecting the insurance, the yndcr- 
writers were informed that the shi]> Inul been at Madeira. 1 Mars. 136. 4 Taunt. 462. 

218. If a man who has lent money on bottoniree or respondentia insures on goods 

he cannot recover; for bottomree or respondent ia must be sj)ecified in the ])oliey. 
3 B. M. 1394. 1 Blk. 396. 405. 122. 

219. Warranty, — Astipulation, though written on the margin of tlie poliey, is a 
warrant}'. Dougl. 1 1. But if on a separate pajier, though pinned or wafered to tlie 
poliey, it is only a re[)resentation. Dougl. 12. 13. 

220. Whatever is written in the margin of a policy is a warranty. iT. R. 343. 
2T.R. 1 86. sub Jinc. 

221. There is a distinction between a warranty and a representation. A represent- 

ation is fulfilled, if it be equitably and substantially answered ; but a warranty, no 
matter for what purpose it was introduced, must be strictly complied with, for it is 
understood between the parties that it shall be. 1 T. R,.343. 2 T. R. 186. 3 'F. K. 

360. Cowp. 785. 

222. A warranty in a policy lost or not lost, that the goods are well on the day of 
making the policy, is satisfied by their being in safety, at the time ^f that day, though 
the ship be lost on that day, and before the insurance was made; since by this con- 
struction alone are the words “ lost or not lost,” and the warranty made consistent. 
3 T. R. 360. 

223. The assured are not entitled to recover, unless they cqui[) the ship with every 
thing necessary to her navigation during the voyage. The ship itself must not only 
be sea-worthy : she must have a sufficient crew and a captain, and a pilot of compe- 
tent skill. 7 T. R. 1 60. 

224. A foreign ship not represented as of the country to which she belongs at tlic 
time of insurance made, nor namt^d as such in the policy, need not be documented as 
such. 7 East, 367. 

H J- 225. Under 
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Under a policy on ship at and from the condition that she shall be sea- 
worthy for the voyage, does not attach till her sailing. 5 Taunt. 299. 

226'. A policy on shin at and from, attaches, if the ship, though not sea-worthy for 
the v(>yage), is snfricicntly so for present purposes. Taunt. 299- 

227. Where, after a ship has l)een stranded, and average loss is sustained in the ar- 
ticles contained in the usual memorandlun, not from the stranding, but another cause, 
the assured cannot recover as for a loss by stranding. 4 T. R. 78P5. 

228. ir a mob, having taken possession of a ship, weigh anchor, whereby she is 
stranded, &c. this is a loss by stranding, within the meaning of the policy. 4T. lU 783. 

229. A policy of insurance (as usual) contained a memorandum, by which certain 
articles were warranted free from average, unless general, or the* ship be stranded. A 
ship under cargo of a pilot, over whom and whose taking charge of the vessel, the 
owner has nocontroul, is by his directions and contrary to the master’s advice, fastened 
by a rope to the shore in a j)articular place, with the intention that slu‘ should take 
the ground when the tide fell. The vessel acconlingly takes the ground ; but, being 
sharp built, falls <wcr, bilges and breaks some of her timbers, whereby she fills, and 
the articles mentioned in the memorandum sustain an average loss. Held that this 
w as a stranding within the meaning of the mcmiorandum. 4 M. A: S. 77. 

230. Lord Kenyon held, that a ship wliich w'as damaged upon some wooden jiiles in 
a river, was stranded. 4 M. cSr S. 80. 

231. To constitute a stranding, within the meaning of tliat term, in a policy of in- 
surance, there nuist be a settling of the ship upon the place where she strikt s from 
which great damage may and common-Jy docs ensue ; so that the ship may, pro 
irmporcy he considered as wrecked, 'fhe striking of a ship upon a rock and remain- 
ing there upon her beam-ends for a minute and a half, is not a stranding. 4 M. ik. 
S. 503. 

232. Under a warrant}^ that the ship and cargo are neutral property, it is sufficient 
that they are so when tiu^ risk eominences. Dough 732. 

233. A policy on a shi[> warranted neutral is avoided lyy the ship aftenvards so eoii- 
diieting herself as to forfeit Inn* neutrality. 8 T. R. 230. 

234. A w'lirranty that a ship is American, means that she is so navigated as to en- 
title her to all the privileges of that Hag. 7 T. K, 70.'>. 

235. d'be underwriter is liable to an assured on goods on Ixnird a neutral sliip, eon- 
deriined, for w^aut of documents ru'cessar^^ to entitle it to th(' privilege's of its national 
character, provided there is no warranty of such character, aiul that the assured is not 
owner of the vessel. 14 Last, 374 . 

236. If a neutral ship is condemned from the want of documents necc'ssary to entitle 
it to the [irivileges of its national character, though there be no exprc'ss warranty of 
such character, the underwriter is not liable. 14 Kast, 371. Vide 16 Hast, 186. 

237. d'here is no implied warranty on the jiart of the ow ner of goods insured that 
the ship shall he in ail respects jiroperly docnmtaitc<l. 15 Kast, 35. 

238. 'Lhcre is an implied warranty that a neutral ship, re*preseutcd to he such, shall 
be properly documented to prove her neutrality, though thereby she wouhi be ex- 
posed to confiscation, from an ex pari c ordonnanee of the enemy. 3 Taunt. 285. 

239. A register is not a docninent rec|nired by the law of nations, as expressive of 
a ship’s national character. 4 Taunt. 367. 

240. fjoods being shipped on hoard an American ship, the President, a policy was 
effected by mistake, calling the ship “ The American shii> President,” or by whate ver 
other name the said shi|) is or shall he called. llehl, tnat the plaintiff was entitled 
to recover under the general auxiliary words, there being no fraud. 2 Smith, 492. 
6 East, 382. 

241. Sctnhlt\ that in a policy on ship or ships, there is an implied warranty that the 
names are not known. 3 "J'aiint. .37. 

242. Insurance free from average, unless general, does not extend to damage re- 
ceived by the goods in a storm. 3 Burr. 1550. 1 Blk. 507. 

243. If the ship he stranded in the course of the voyage, the underwriters are liable 
for an average loss on the articles in the mcinorandum, arising from the [lerils of the 
st)a, tVioiigh no part of the loss arises from the act of stramling ; for if the ship be 
stranded, it destroys the exception or condition, upon which the articles enumerated 
are to he free from average, and the body of tht* policy then operate^s upon tliem as 
much as upon any other eonnnodity. 7 T. R. 210 . 

2 14. Rice is not corn within the meaning of the inemoraiidnin. 2 N.R. 213. 

215. Since the assured can only recover an average loss upon the articles contained 
in the usual memoraiulum, where the loss can he ascribed to the stranding, the declar- 
ation must be fratned as fur a loss lyy stranding. 4 T. R. 7*S3. 


2 16. Though 
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Tlioiifih tliffiTCMit parts of a cargo are capiible oi' a tlistinct and several ViiUialiuii, 
vet there eannof he a total loss as to one part only. I T. J{. 783. 

‘2 17. Where the subject matter of a valued policy, \varrantc<I fre e of particidar 
average, is in its nature divisible, the assured may recover for a total loss of [)art. 
15 Kast, 559. 

‘248. Under a jiolii'V on goods free from particidar average, tlie underwriters can- 
not be made liable, by abandonment, for a total loss, where the property wrecked is 
savi‘d, lu»w'ever deteriorated. Kt Uast, 214. 

249. Where any of the articles in the incmorandnm are thrown overboard, t(» 
preserve the health of thii crew, likely to he impaired from deteriorated state, o( - 
casioned by a peril insured against, the loss is total. 3 Ik 4.‘v: P. 4 74. 

250. If a sinp, warranted to sail on a day certain, gets under sail on the day, with 
intent to pursue her voyage, the warranty is complied with, though she should be 
obliged to put ])aek instantly, by an embargo, belore she gets out of tlie harbour. 
Dongl. 3(>9. 

‘251. A warrant\ in a policy of insurance., to sail on or before a particular day, 
means to sail e(|ni[)ped lor the voyage, that is, e()mj>U4e, \\ itb her eoinpliMuent of 
men, clearances, tS:e. 3 M. c'v S, 4 5(». 

252. If a ship, warranted in a j>oliey of insnraiiee to sail on or before a particular 
<lav, ami wdiicdi means, “ completely equipped for llii' voyage,’’ leaves the place 
before tlie day, without her eomj>lement tjf* men and elearanct^s, meaning to get tbi'uj 
at a port lying in her track, and the tlay appointed ])asses by \v it lac it, her liaving 
j)roenred them, th(‘ warranty has not been complied with. 3 M. A S. 4 50’. 

253. A distinction is taktai hetweiM* a warranty “ to sail,” and a vvarranly “ to 
depart,” in a |)obcy of insurance, 'fhe latter means, that the ship shall be out 
port. 3 AU tS: S. KH. 

254. On a warranty to sail from Jamaica on or before a day certain, if the siiip 
departs from lier port of loading on that day, wdth all her cargo and clearances on 
board, and proceeds to the [)lace of rende/.vons in tlii‘ islaiul, exj)eeting to find a 
convoy and proceed imnnaiiately, but is detained tliere by an embargo till alter the 
<lay, the departure is a eomj)liauc<‘ with the warranty, though the captain knew of 
the emhargo, when he sailed, tlie embargo being only till convoy should be ready. 
Dongl. 357. 

‘255. A French ship being warranted to sail from fiiiadalonpe on or Ijcfore a. dny 
certain, if slic takt* in all Jjer cargo aiul (dearam I's, and leave her port of loading 
befor(‘ the day , and sail to another part of tin* isiami, in the direct course of lu r 
vovag(*, merely in the hopes of joining convoy, and to take the governor’s dispatilies Tor 
f' ranee, tin' warranty is eomjilied with, though tlie governor there slionhl detain her 
beyond the day, ami all hough ii should be a eomlition inserteil in one ol* lier clear- 
miees, that she should j)ass that way to take tlie orilers oi* government. Doug). 3()1. 
Id. 3()(). 

‘25(;. If a shi[) insured at. ami from Jamaica warranted to have sailed on or liefore 
a particular day (with a return of prc'mium in case of convoy ,) sail tm or before the 
ilay from lier jjort of lading, with all her cargo and clearances on board to the usual 
jilace of rendezvous at another part of the island, hir the sake of joining convoy 
there ready, it is a cunijiliance wdth the warranty , though slie be afterwards detained 
there l)\ an embargo beyond the day . ( *owp. (»()1. 

‘257- If, in a policy ol' insurance at and from Surinam and all or any of the West 
India Islands to London, the ship is warranted to sail on or belore tlie 1st of Angnsi , 
it is a sufficient eonqilianee with the warranty, if she; sail on or belore that day from 
her final port of loading on the homewaril voyagi' allhougli she afterwards touch at 
one of the West Imlia Islands to join convoy. 11 1‘kist, 515. 

258. A sliip was insured at and from Memel to hhiglaml, warranted to (h jiart on 

or before 1 5th September. Having taken in her cargo in the port of Memel, 
she got under weigh, with the intention of proceeding on her voy age on 9th Sep- 
tember, with a prospect of favourable weather; hut was obligttd, by contrary winds, 
to come to an anchor lU'ar the month of the harhonr, when; she was detained till 
after the 15th. Held, that tliough this would ha\(; been a eompliance with the 
warranty to sail by such a day , tins warranty being to tleparf, whieb could only mean 
from the port of Memel, had not bemi eonqiliid with. I Mars. 570. (> J’annt. 2 it. 

S. P. 3 M. ^ S, 461. 4 Caimpb. 84. 

259. I1‘, by a [)obey of insurance, the sliip is warranted “ free of capture ami seizm e. 
in her j>ort or ptirls of discharge,” and she is taken in an ojicn river, not vviliiin the 
limits of any regular port, waiting for an ojijiortnnily there to iliscliarge ht r cargo in 
a clandestine manner, tlie jilaee where she is tafen is to l>e consiiiered lier port of 
discharge, within the meaning of the policy. 13 Kast, 391. 

li 1 
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'260. li a ship insured is warranted free from capture aiui seizure in the port of 
discliar;:(*, and, heiu^ destined to Pillau, is seized while lyiuft at anchor in Pillau 
roads, in order to discharge part of the cargo, to enable her to enter the harbour, 
this is U(.>l a seizure within the warranty. 1 Taunt. 517. Vide 4 1^111111. 587. 3 Camp. 
205. Id. 20i}. 2 (’ainj), 541. 13 East, 3U4. 2 Camp. f)13. s. »*. 

2G1. A capture by a force issuing from the port of discharge, is an immaterial 
circumstaiue in construing a warranty against cajiture in the port of discharge. 

3 Tamif. 4 d’aunl,. 38 7. 

262. A shif) captured at anchor without the caput porluit, in a place where ships 
do not unload, is not within a warranty free from capture in her port of tlestination. 

4 7'aiint. 660. 

26.1. W here the very objec t of the policy requires discriminating knowledge of 
the coast on the part of tluj eaj)tain, there is an inqilied warranty that he jiossesses it. 
14 East, 48 1. 

264. W h(n*e a certain number of “ seamen besides passtuigers,” is speeifieil in a 
warranty, the warranty is complied with, if thert^ is the specifieil number, including 
boys, j^ougl. 11. 

265. A loss occasiom'd by a mol) risem to rcthice the price of provisions, is not 
within an exemption against losses by iisur|>ed jjower. 2 \Vils. 3G3. 

266. When; a ship warranted free from American eondiannation was driven 
on the American shore* ; st'ized by that government ; got off'; and afterwards (on- 
ilemned, held that this was a loss hv tin* peril excepted against. 12 East, (>18. 

267. Jf a ship warranted to sail on or before a pai'tieular ila}, he prcvent(‘d 
from sailing on that day by an emba.rgo, the warranty is not complied with. 
Coup. 784. 

268. Cimvoif . — It is /i/r/c legal to sail from a 1‘oreign port without convoy, 

and the underwriter must slu*w that it was a part wbeiiet; convoy is appointed, or 
where some one resides authorised to grant licences to sail without eonvoy; 
4 Taunt. 4u3. 

269. The eonvoy act only applic's to a shij) at first starting; not therefore on 
sailing again aft<*r having been eomj)t‘llc'd to put hack by stress of weather. 5'J’auut. Ifi. 

270. Where it is know n to tin* assured of goods that the ship is to sail without 
eonvoy, iJie (‘vent of lu'r be ing duly licensed will alone jirolect him. 4 'raiint. 17s. 

27 1. Where a [)ersou insures goods on hoard a ship which lie knows is to sail 
without eonvoy, he is hound to see that she lias a snllieient licenee I'or the whole of 
the voyage. 2 Mars. 252. 6 I'aunt. 544. 

2 72. A bond jireviously given, pursuant to the statute, is requisite to legalise the* 
firoceeding without convoy from the port of clearance to the port, of rendezvous, 

3 Taunt. 131. 

273. Tile ojx riition of a licence to sail without eonvoy to an intermediate port 
cannot he carried further. 4 'raiuit. 1 78. 

27 1. An admiralty licence for a sliip to go to X. without eonvoy is void, if the ship 
sail w itliout an\’ intention of going there. 15 l^'ast, 517. i dAiniit. 178. 

275. A w arranty to sail with convoy means the usual eonvoy lor the voy age, and 
not a mere departure with eonvov. Dongl. "2. 

276. The term “convoy for the voyage’’ means such a ct)nvoy as shall be appointed 
by government. 2 H. B. 551. 

277- W liert; there is a warranty to dcipart from England with eonvoy, the voyages 
from the ])ort at and from which the shi[) is insured to the port of convoy, and 
thence to the port of discharge, are considered dislinct. 1 B. lA B. 172. 

278. Coming out of harbour on a signal and orders from a man-of-war, and sailing 
in the fleet for some time, and then taken, though nUahle to get sailing orders from 
the man-of-war, is sailing with convoy. Str. 1250. 

279. On insurance of' shij) warranted to dtqinrt with convoy, she may go to tfie 
])lace appointed for the general convoy lor that trade, at the hazard of tiie insurers. 
Str. 1265. 

280. A ship do(^s not depart with convoy unless she has sailing instructions on 

hoard on leaving the jilace of rendezvous, snpjiosing th;it they might, with due dili- 
genet;, have been obtained. 1 B. cK: P. 5. 2 B. A: P. 164.. 

281. The St. 43 G. 3. e. 57., is not satisfied unless the eonv'oy with which the ship 
sails is a convoy ajipointed for the voyage on which she is hound, or for so mneli 
thereof as eonvoy is appointed for; and unless the shij) starts with eonvoy. 1 Taunt. 24 9. 

282. An insurance is not avoided within st.43G.3. c. 57., from the shij) having sailed 
without convoy, unless the assured was jirivy thereto. 1 Taunt. 249. Id. 250. n. 

283. An unforeseen separation from convoy is no breach of the warranty to sail with 
convoy, Dongl. 74. 271. 756. 


284. Tkc 
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‘281. The taking in "oo(l?< after the convoy’s siiz:nal to weijih does not vacate a po- 
hey on j^oods, if no delay is therein’ occasioned. 1 2 East, 1 .3 1 . 

28.5. Idle liberly to seek, join, and cxchani^e convoy, is introduced for the ]>cne(it 
of the assuretl ; aiid therefore, semb/cy any restraint imposed by theiii on the captain’s 
option in this jiarticular is immaterial. 1 M. <S: S. *1. 

28fj. y'f/a/ Loss. — If the voyage is lost, or not worth imrsniiifi:, if the salvac:e is 
hiith ; if iurther ex[)cnce is nccessaiy ; if tlie underwriter will not, at all events, 
nndm'take to jiay tliat exjioiice, the assnriul may abatulon, notwithstanding a re- 
eajitnre. l)i)Ugl. 2,31. 

287. A total loss is of two kinds : — 1st, When; the whole of the property insured 
perishes ; 2d, Where the property, or some portion of it, exists, but tlie voyage is 
lost, or the ('xpcncc of jmrsuing it exceeds the benefit arising Iroin it ; when the as- 
siu'eii j»iav abandon. 1 '1\ R. t)08. 

288. “ Total loss’* is a technical exjiression, and imports an nttcr Joss of the 
properl V for tlu' voyage, ami no more; therefore, if the voyage has been performeil, 
ami tJie property iias arrivialin specie, however deteriorated, tlie loss, if any, is average, 
and not total. 1 '^1\ R. 187. 

2SP. II* tlie salvage lalls short o(* the freight, it is to be considered as a total loss. 
Str. 108.5. 

220. d’hat the assured in a valued as well as in an open [Policy on goods, may re- 
iover as for a total loss, the whole >nbj(‘et matter intemUHl t(3 be reeovi'it'd by the 
valuation in the jioliey , must have btaai lost, 15 East, 525. 

291. If goods reach tlnar plaet' ol* destination, not in the ship in which tlu'y arc' in- 
■snred, hnt in another, having been remov^eil in eoiisiHjuence ol one of the perils insured 
against, the loss is total. 2 M. tSj S. 574. 

292. If a siiip is lost just without tin' limits of the harbour of the place to vvln'eli she 
is ilestiiual, so that the goods do not arrive in the ship, Init are taken out anil placed in 
othiM* la’aft, the loss is total (as to the goods as well as sliij)). 2 M. &; H. 571. 

595. 'riiat tlie assured, in a valued as well as open policy on freight, may’ recover as 
lor a total loss, the situation of tilings when the loss hajijiened must have been such, 
that, had it not been for the loss, tiie entire freight eoiitem|)lated at the time of in- 
surance* and meant to be covered by the valuation, would linve been earned. 
15 baist, 525. 

29^. d’lu' as-nired, in a valued policy on the freight of* a ehartirnxl slii]), is entitled to 
ri'cover for a total loss, whi're tlu* vessel, having taken in jiart of hia- cargo, and the 
remaimka’ bi'ing ready on shore, is lost. I M. <S: S. 515. 

295. A chartered sliip is to take in goods at London or Maderia; there deliver such 
portion as an a<j;ent should direct; receive on board wine ; proceed to Jamaica, and 
there delivta- ; 15.5/. to lie pai<l tor fri'igbt during thi; wliole voy age from London to 
.Madeii'a, and thence to Jamaica, payable in Maileira on delivery of tin; goods sliijiped 
at London for tliat jilaeo, by wine at so mueb per pipe, to l)i‘ earriiul to .lamaiea free 
of freight. Shi^ arrives at Madeira; delivers all her London cargo, except a certain 
portion n tained as liallast; receives part of the Jamaica cargo, but not the freight 
wine; and then is lost. Held, that tliis was a total loss within a policy ijjxni the. 
freight at and from London to Jamaii a, vvitli liberty to touch at Aiadeira, and discliarge 
and lake goods on fioard there. 1 N.R. 25G. 

298. Shi])(>\vners insure sbij) and freight separately ; tlu* ship is detained by em- 
bargo ; the owners abandon tiic ship to the insurers thereon ; the ship is afterwards 
releasctl from the embargo, anil returns Inmie ; freight is earned and in jiart jiaid to 
the underwriters on tlie ship, upon an indemnity. ddie owners of the ship cannot 
recover ;tgainst the insurers on tlu* freight ; for there is either no loss at all, or no loss 
within the policy , since the loss of the freight, if any, arises f rom the act of tlie ovvni’rs 
themselves, in abandoning the ship to the insurers thereon. 1 Smith, .524. 5 East, 588. 

297. A ship and goods being insured for a voyage, if the shiji is taken and re-captured, 
anti after the re-ea|)tnr(', the captain, acting fairly for the benefit of bis employers, sells 
the shiji and cargo, and thereby puts an end to the voyage, the insured may abandon, 
and recover as l*or a total loss. i>i>ngl.251. 

298. If a shiji is taken, re-taken, anti arrived in Englantl before the insured offtTs to 

abandon, ami is aft(*rw’ards , brought to the port of delivery, and has sustained no 
ilamage from the capture, not a total, but only an average loss, is recovcralile. 2 R. M. 
1198. 1 Hlk. 278. 

299. If a privateer is insured ^ > cruise for three months and is taken by tlie enemy, 
rc-takefi before she is infra prtv.sull'' hoslisy carried into a nentrarport, anil sentence J to 
be restored to tlie owners on paying salvage, yet is it a total loss. 1 Wils. 191. 

500. Where the object of tlie voyage is lost, there is a total loss as to the cargo, 
ihoLigh the ship is safe. 4 T. R. 78.5. 

501. A 
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301. A loss of the voy^e, with due notice qI' ahandonincnt, operated as a totid loss 
of the goods. 9 East, 28.'5. 

302. An insurance is made on goods, on board the ship S. at and from X. to Y., is 
an undertiiking that the goods shall be transported in that ship to the place of destin- 
ation. An accident, therefore^, which incapacitates the ship from performing the 
voyage, occasions a total loss of the goods, within the meaning of the policy. But as 
no specific voyage is insured, it follows that a mere retardation of the adventure, 
a loss of the voy<ige for that season only, w ill not constitute a total loss ; the ship may 
be refitted, and proceed next season. 2 M. & S. 240. 

303. A loss ot the voyage is nert a loss of the ship, within the meaning of a policy of 
insurance on ship at and from X. to Y. 2 M. cSt S. 290. 

304. The mere loss of the voyiige is iu)t a loss of the ship, 2 Taunt. 353. 

305. If property insured reaches the assured at the place mipointed, though in a de- 
teriorated state, the loss is average only, and not total. 2 M. & S. 371. 

305. Where a ship w as stranded, and the cargo, consisting of hogsheads of sugar, 
has all got ashore, each liogshead containing some sugar, though but little, and nearly 
all daimiged; held, that the jury were w^arranted in finding this to have been an average 
loss only. 2 Mars. 432. 7 Taunt. 154. 

307. A neutral, proceeding from her own to X., in the enemy’s couritr} , is brought 
into an English port. Pending proceedings in the Admiralty, the king declares X, 
in a state of blocKade. Held, that this was a total loss of the voyage. 9 East, 283. 

.308. Where the captain, learning that if he enter the port of his destination, the 
vessel wall be lost by confiscation, avoids tliat port, w hereby the object of the voyage 
is defeated; the assured on goods cannot abandon as a total loss. 3 B. & P. 388. 

309. The consignee of a captured cargo was allowed to retain the amount of his 
acceptances. Held that the assured, not having abandoned, might consider the loss 
partial, and, therefore, that what w'as saved was saved for his benefit. 4 Taunt. 803. 

310. If property insured be taken and condemned as prize, the underwriters arc- 
liable, though no claim was made by the assured. 3 T. R. 477. 

311. An assured, by doing what is most for the interest i)f all concerned, with the 
property saved, does not thereby preclude himself recovering for a total loss, if other- 
wise entitled. 1 T. R. 61 1. n. (a). 

312. The sentence of a court of appeal reversing a condemnation under which the 
property insured had been lanticd and sold, and decreeing restitation, or the value, 
does not make the loss partial. 13 East, 304. 

313. If after the total loss of a ship insured, and after an abaiulomiuint to the 
underwriters, whicli they rcluse to accept, the ship is restoreil before actioji brought ; 
but, nevertheless, under such circiuustances that there is no medium hy whicli the 
extent of the loss, as an average orit?, can b(; estimated, the right which the aliantlon- 
ment conferred, h not divested, and the assured is entitled to recover as for a total 
loss. And even though no abaiuloinnent had been made, sych circurnstaiu'es would 
have authorised one. So that it seems, that to prevent the restoration of the property 
divesting the right conferred by abandonment, its state must be such as to authorise a 
present abandonment. 4 M. & S. 575. 

,314. Senible, that ahandoiiment made during a total loss, will not, without accept- 
ance, be entitled to recover for such, where the loss ceased to l)e total at the time of 
action brought. 10 East, 329. 

315. Whether the assured of a ship can recover as for a total loss, must depend 
upon the state of things at the time of action brought, unless the underwriter had 
accepted the ahandoninent duly made. If a shij) insured is captured, and, whilst in 
tlie enemy’s possession, is abandoned to the underwriter, who refuses to accept it, and 
afterwards, and before action brought, is re-captured and restored to the assured, he 
cannot recover as for a total loss. A contract of insuniuce is a contract to indemnify 
the assured from any loss he may sustain : to allow him to recover as lost that which 
is not lost, would be giving him more than an indemnity. 4 M.c'c S. 393. 

316. Where a ship seized and condcnnied by a foreign state, and purchased by the 

master on behalf of his owner, the owner can only recever as lor a partial loss ; for 
the property in the ship is not divested out of him. 1 Mars. 425. 6 Taunt. 25. 

317. Where there is ultimately a total loss from one of the perils excepted against, 
tlie assured cannot recover for a previous deterioration of the subject from a [)eril 
insured against. Though he may for disbursements made in consequence thereof. 
12 East, 648. 

318. Average loss, — Insurers are liable to pay the ehai-ge of acom{)romise honafide 
made to prevent the ship from being condemned iis lawful prize, or to avoid a greater 
cxpencc. iBlk. 313. 

519. Money 
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:^19. Money |>uid by the master for the ransom of the ship, contrary to 45 Geo. 5. 
c. 72., c minot 'be recovered as an average loss. 2 Taunt. 30*5. 

520. An average loss on a valued policy, must be estimated by the real value of the 
goods on board. 1 Blk. 279. 

521. It is the usage, that where the underwriters are chargeable for the repairs of a 
ship, the exchange having been new work for old, a deduction of one third must be 
taken off*. This only obtains where the ship comes to the owner again ; not, there- 
fore, where she is obliged to be sold by default of the underwriters. 2 T. H. 407. 

522. Where underwriters desire that a ship, which the assured is entitled to abandon, 
may be repaired at their exiience, whereupon mormy for repairs is taken up on 
a bottomry bond ; to discharge which, the underwriters having refused to pay it, the 
ship is afterwards sold, they arc liable for wliatever loss the assured may sustain in 
consequence of such refusal ; and a refusal by one is a refusal by all, since they were 
acting in a body. 2 T. R. 407. 

525. Abmidonmctit. — The assured is in no case bound to abandon; he has always 
an o{)tiou, wliere the profierty, or any part of it, exists in specie, whether he will 
abandon or not. 1 T. li. 615. 

524. U[)on the happening of such a peril, suspending the voyage, and including the 
necessity of repair to such an extent as entitles the assured to consider the loss total, 
abandonment is necessary. 1 4 Kast, 465. 

52.5. Abandonment is only necessary to make a constructive total loss. 15 East, 15. 

526. The wreck and deterioration of the goods cannot be considered a total loss, 
without abandonment. 1 5 East, .559. 

527. Freight is insured from A. to H. : the ship sails, but is obligtid to put back 

from stress of weather when she is found to be inca|)able of complete repair, and the 
cargo is accordingly unloaded, and the ship sold. In an action on the jiolicy for a 
total loss, held, that there was no necessity for an abandonment of the freight, but 
that the insured was bound to use all reasonable endeavours to re[)air the ship, so as 
to have carried the cargo, or part of it, which would have operated as a salvage. 1 Mars. 
447. 6 'raunt. 68, 

528. An assured can only abandon where there has been a total Joss of the property 
insured. 1 'J\R. 187. 

529. Oil a wagering policy there can be no abandonment, since there is nothing to 
abauflon. 1 '^F. H. 504. 

550. A temporary capture is a loss that the assured may abandon. If he delays, and 
the shi[) is restortxl, he cannot; so that if she afterwards Ibuiider, he cannot declare as 
ftir a loss by capture. 1 T. R. 508. 

551. Where the sliip is not worth repairing the assured may abandon. 2 T. R. 412. 

552. The loss of the voyage entitles the assured on ship to abandon. 6 T. R. 415. 

555. An embargo, after the risk has attached, though not by an enemy, which stays 
the voyage, entitles the assured to abaudou as for a total loss. 6 T. R. 415. 

554. An embargo by an alien’s own governinthit does not entitle him to abandon. 

10 East, 556. 

55.5. Where an abandonment is reejuisite it nmst be made as soon after news of 
the loss has reached the assured as possible. If he delays making it, though with a 
good iuteiitiou, he can only eonsider the loss as avenige. 1 "i’. R. 608. 

556. C'oru was insured free from average, unless general, from Waterford to Liver- 

pool. The vessel was run on shore at Waterford on 28th of January, and was wholly 
under water at high water. Part of the corn was taken out by the; insurers, and kiln- 
dried, and the assured received the net produce. On the 18th of February, (twenty- 
four days after the loss,) the assured gave notice of the aharidonment, which the in- 
surers refused to acce[)t. Held, that the notice of abandonment was too late to entitle 
the assured to recover as for a total loss. 5 Smith, 48. 7 East, 58. 

557. The assured, on receiving intelligence ol'sudi a loss as entitles him to abandon, 
must make his election to abandon, and give notice thereof to the underwriters within 

11 reasonable time, else the loss, on eventually proving partial, cannot be made total 

9 East, 285. 15 East, 504. 

558. The insured is entitled to a reasonable time for examining into the state of a 

damaged cargo, before he makes his election on the question of abandonment. 2 Miu s. 
S8. 6 Taunt. 385. 

559. Abandonment not accepted cannot convert to a total loss what at the time 

of abandoning had in fact ceased to be such. loEast, 529. 2 Taunt. 363. 

540. An ineffectual notice of abandonment will not preclude the assured recovering 
for a total loss, where the loss is total. 15 Flast, 15. 

541. Where ship and freight are abandoned, in consequence of an embargo, to the 
respective underwriters, and the abandonment is accepted, and subsci iption paid by the 

under- 
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undetwriter on freight, in consideration of the assured undertaking to assign to him 
all right of recovery, &c. in the freight, the assured is precluded hy this agreenn’iit 
from afterwards setting up, as between himself and the underwriter, the right of the 
insurer on ship to the freight- 4 East, 54. j B. & P. 479. 

542. If after an abandonment to the respective underwriters on ship and freight, and 
acceptance thereof, freight is earned, the underwriters on freight are not liable. 5 East, 
.588. 1 Smith, 524. 

.515. Premium. — Though, in a policy of insurance, it is always understood, and 
therefore tacitly agreed, that the policy-broker alone shall be liable to the underwriter 
for th(‘ premium; 12 East, 507. 4 Taunt. 246. this tacit agreement supposes that 

all is fair on the side of the assured, and the transaction a dealing in tlu; cojumon 
course of business; for if there has been any fraud or mal-i)ractice, the underwriter 
may reejuire him to jiay the premium ; as where the assured knew that the }>roker 
was insolvent, and furnished him with means of jiassing off for a man of' credit ; 
.5 Taunt. 49.3. or where he procured the insurance to recf)ver a debt from tlie broker 
to himself, setting the premium against the debt. .3 "J'aiint. 497- 

344. In all cases where the risk never lias begun, there shall be a return of pn'iiiiimi. 

Dougl. 588. 798. 3 Burr. 1237. 1 Blk. 315. " ('■owp. 668. 

345. Misrepresentation, without fraud vacating a policy, entitli s the assured to a 
rcrurn of premium. 4 Taunt. 640. 

346. Wliere the assured fails from an exception in the policy, express or implied, 
there can be no return of [ircmitim. 1 M. & S. 35. 

347. Where the very object of the policy reejnires discriminating knowledge of the 
coast, on the part of the captain, and the underwriter is discharged from the want of 
it, there can be no return ot preniiiiin. 14 East. 481. 

348. Though a verdict for the defendant, on the ground that the risk never com- 
menced, does not neccssarrily imply that the jilaintiff' is entitled to a return of 
premium; and, though the plaintiff has not mentioned it in his opening, yet is he entitled 
to it w'herc there is a count adapted. 2 B. Sc P. 330. 

349. Where the policy contains two distinct risks, and two voyages, and one risk 

only has begun; there shall be an apportionment of the premium. 3 Burr. 1237- 
1 Blk. Rep. 315. 1 B. & P. 172. 

350. When a ship is insured against capture for twelve months, at the rate of so 
much per month, making a specified gross sum, though the risk cease before the 
end of two months, by the loss of the ship in a storm, tluTc shall he no aiiportioiunenL 
nor return of premium, the contract being entire. Dougl. 585. 

351. If a ship is insured for twelve nuiiitbs, at a gross sum, warrantt'd frc'c from 
capture, there shall be no apjiortionment nor return, thougli the risk ci'ase hy the cap- 
ture of the shi[), before th(.‘ exj)iration of the twelve montlis. Dougl. 587. 

352. If the policy is at and from London to Malifa.x, in Nova Scotia, warranted 
to depart wuth convoy from Portsmouth, tlie risk and contract are divisible ; and if 
the shij> depart from Portsmouth without convoy, there shall he an a])portionmeiit 
and return of so much as was paid for the voyage from Portsmouth to Halifax, to 
be ascertained by the jury, the commencement of any risk from Portsmouth depend- 
ing on a condition precedent of a departure from thence with convoy. Dougl, 

587. 786. 790. 

353. If there is an insurance on ship and goods, at ami from A. to B. during her 
stay and trade there, at and from thence to her port or j)orts of discharge in Ck, and at 
and from thence back to it, it is an entire contract ; and if the loss Jiappcn at any 
time after the commencement of the risk, there shall be no apiiortionment or return. 
Dougl. 781. 

354. If a policy is at and from A., warranted to sail on a day certain ; the risk 
and contract are divisible; the risk from A. depending on a condition precedent 
of a departure on the day ; and if there is no departure on the day, there shall be 
an apportionment and return. Dougl. 78 5. 

355. Upon a policy, at and from such a port, to any other {)()rt or place what- 
soever, for twelve months, at 9/. per rent., warranted free from capture, the risk i.s 
entire; and, therefore, if once begun, there shall be no return of premium. Cowp, 666. 

356. Wherever the risk has once begun, though it cease immediately afterwards, 
there shall he no apportionment of return of premium. Cowp. 668. Dougl. 

588. 789. 

357. An insurance being made, without interest, and the premium paid, the insured 
shall not recover it hack. Dougl. 468. 

358. If A., of his own accord, insures on behalf of B., who afterwards refuses to 
adopt the policy, A. cannot recover hack the premium from tlm underwriter. 'J'he 

grounds 
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arouncU for such claim arc, that the policy was without interest; but these fail, 
since tlio party for whom it was made had an interest. 2 M. & S. 485. 

.359. A preniiiim given for a re-assurance, illegal under st. 19 Geo. 2. c. 37. cannot 
be recovered back. 5 T. R. 266, 

36*0. If a ship engaged on an illegal voyage is insured, and so the insurance void, 
the assured is not entitled to a return of premium (upon the ground that the risk ditl 
not attiich) though the fact of the illegality does not appear upon the face of the 
policy. 4 M. & S. IG. 

3G1. "rhough an insurance of an alien’s property, under ignorance of hostilities 
having commenced by his government, is void, yet the English agent is entitleil to a 
return of premium. 12 East, 225. 

3G2. Where the policy is avoided by an alteration by the assured, the premium 
cannot be recovered back. 4 Taunt. 330. 

3G3. An arrival of the ship entitles to the 8ti])ulated return of premium, not- 
withstanding a capture, re-capture, and payment of salvage during the voyage. 
7 T. R. 421. 

3G4. Where the return of prcniiiiin is to he more or less, accoinling as the ship 
sails with con\ oy for longer or shorter portions of the voyage, a clause adiled after 
the lasVatipulation for a return, of “ and arrived,” is a condition annexeil to tdl the 
rest. 4 East, 39G. 1 Smith, 72. 

365. Where part of tln‘ premium is to be returned, “ if tlie ship sails with con- 
voy and arrivt!s,” slie ueetl not arrivt^ in company with the convoy. Dongl. 2GS. 

366. In a policy on goods shipped on board a certain ship, to return part of the 
premium “ if sails with convoy and arrives,” the arrival of the sliip is what is meant, 
and the full return is to be made on the whole sum insured, though there should l)e 
ail average loss on the goods. Dough 2G8. 

367. Where, in an insurance on ship from Oporto, there is to be a return of pre- 
mium, if she sail with convoy, “ from the coast of Portugal,” (or wiiat is e(|uivaleut, 
depart,) sailing from Oporto witli a convoy bound to toueli at Lisbon to take up the 
trade there, entitles to a return. 2 Ih S: P. 111. 

368. Sz/i/. — If a shi{) insured is sold with the policy, the vendee cannot sue thereon. 
5 East, 393. 

369. An insurance broker, who effects a j>olicy in his own name, though on account 
of his principal, may, if he has a lien upon the policies, or, if he has paid liis principal, 
maintain an action in his own name. In the latter ease, the suit is on his own 
account, and exempt I'rom the controul of the principal. By snbscrihing to a policy 
in the broker’s name, the underwriter consents tliat lie should be at liberty to stand 
in the eliaractc-r and situation of principal, that in case of loss he should be entitled 
to act in all respects as his creditors, and that he should be considered as giving 
him credit ujioii tht’ [lolicy, as his own risk aiul on his own account. 2 M. & S. J 18. 

370. An insurance broker who effects a policy, not in his own naino, but in the 
name of his principal, can in no event sue thereon in his own name, not though he 
may have a lien iipoii the policy ; or may have paid his principal fora loss thereen, 
as wliere lie act under common i/c/ cred. 'J’he underwriter has not consented that 
be should in any case be entitled to stand as principal, or to be treateil as the cre- 
ditor; nor has he cv(;r agreed that he should be considered as giving him credit at 
hi own risk and on his own account. The guaranteeing tiie broker of his solvency 
to th(^ assured on the policy, is a transaction to which he is wholK' a stranger. 

2 M. & S. 119. 

371. An agent who effects a policy of insurance in his own name, may, if he has a 
lien upon the policy, sue thereon in his t)wn name. 2 M. Sc S. 423. 

372. An agent to wliom a cargo is consigned, and who will have a lien upon the 
cargo in respect of monies advanced, or bills accepted on tlie credit of the l orisign- 
inent, has a sufficient interest in the cargo to enable him to insure it iu his own 
name. He may therefore, on a loss happening, sue upon the policy in his own name, 
that is, not merely as agent for the consignors, but as a party interested, and upon 
the same principle may set off' the loss iu an action by the underwriter against him. 
The same rule holds where the agent has a r/e/ crcdcrc commission. And a dissent 
by the owner, that the agent shall sue or set offj will not avail, since he is asserting, 
not his principal’s right, but his own. 2 M. & S. 423. 

373. A policy-broker, in whose munc an insiiranco has been made on another’s be- 
half, may sue thereon, i H. Bl, 81. 

374. A declaration on a policy on interest must aver in whom the interest resides. 

3 Taunt. 513. 

375. A declaration that the plaintiffs A. and B. caused to be effected a [lolicy. con- 

taining 
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taining that C. and Co. did make assurance, and averring the interest in D., is un- 
objectionable after verdict. ] 5 East, 4. 

376. Where narticiilar exceptions to a general risk are made by warranty, the 
assured, in declaring on a loss by the risk, need not negative the exceptions. 
1 5 East, 288. 

377. An averment that the plaintifKi were the persons residing in Great Britain, who 
received the order for and enected the insurance, must be proved. 1 M. & S. 201. 

378. Qiia'.re, whether, in alleging a loss on the high seas, it be necessary to add a 

venue ? 2 B. & P. 153. 

379. Where the insurance is on a particular species of goods, an averment that 
divers goods were put on board, is made sufTiciently definite by a subsequent alle- 
gation, that the insurance was made on the said goods. 2 N. R, 77. 

380. Semble^ that a declaration on a policy on goods should aver, that they werei 
put on board at the loading place. 2 B. & P. 153. 

381. The plaintifi* declares on a policy from Jutland to Leith, and avers a loss by 

seizure. The captain states, that the ship was pursuing her course for Leith, when 
she was captured by a Swedish frigate, five German miles ofi' the coast of Norway. 
The defendant produces a Swedish sentence of condemnation for breaking the block- 
ade of Norway. Held, that though this was conclusive evidence that the blockade 
had been violated, yet it was not sufficient evidence to fix the captain with barratry ; 
and quccrcy if it had, whether the plaintiff' coiild have recovered without a count tor 
barratry ? 2 Mars. 72. 6' Taunt. 375. 

382. I'lie expences of salvage may be given in evidence, though the only .special 
damage laid is, that the goods were spoiled by the ship’s sinking. B. R. IL 304. 

383. In a declaration on a policy signed by an agent, plaintifi* need not hiy difierent 
counts, one as signed by jiriiicipal, and another as signed by agent. 2 Burr. 1188. 

384. In an action for loss by barratry in tlic master, objected by defendant that 
the plaintifi’ ought to prove that the master was not owner or freighter, and that he 
did not act under the direction of the person who was. Held, that if the master was 
owner or freighter, or acted under the direction of the owner, the burthen of proving 
that fact lay on the defendant. 4 T. R. 53. 

385. Where there is a stipulation in a policy on a foreign shij), that the policy 
shall be sufficient proof of interest, and there is judgment by default, the plaintifi^ on 
the writ of inquiry, need only prove the tlefendaiit’s subscription, >vithout giving any 
evidence of interest. Dough 315. 

380'. The assured’s agent, by handing over the captain’s protest to the underwriter, 
does not make it evidence for him. 7 T. R. 1 58. 

387. If a ship is insured, except as to captures and seiznri's, and four years after- 
wards has never been heal’d of, it shall he Jeemed sufficient evitlencC that she found- 
ered. Htr. 1199. 

388. Where there has been only an average loss, if the account is so complicated 
that it cannot he adjusted in court, the jury, by consent of jiarties, may find for a 
total loss, the plaintifi* entering into a rule to account to the underwriters for what 
part of the insured projierty he shall recover. Dough 294. 

389. A statement in a case reserved, that the insurance w iis on account of tlie 
captors, was held to preclude the consideration, wliether a count, averring the in- 
terest to be in the crown, and the insurance made on account of his majesty, could 
be sustained. 1 1 East, 428. 

390. Adjusivienl. — Adjustment and return of premium, under a mistaken belief 
that a ship was taken in a port warranted free of capture, does not bar an action 
for the total loss, the i;apture having happened out of the port. 4 Taunt. 725. 

391. Double insurance. — Double insurance is where the same man is to receive 

two sums instead of one, or the same sums twice over for the same loss, by reason of 
his having made two insurances on the same goods or ships ; hut every case w here 
there are two insurances is not a double insurance. l B. M. 489. 1 BIk. 105. 

392. Upon a double insurance, though the insured is not entitled to two satisfac- 
tions, yet upon the first action he may recover the whole sura insured, and may 
leave the defendant therein to make the other insurers contributory. 1 Blk. 416. 

393. Reciprocal insurance. — In mutual insurances all parties must be contributory. 
3 Burr. 1512. 

394. Re-assurance. — It seems that an agreement between two underwriters, that 
the subscription to a policy by one shall be considered as transferred to the other, 
is not a re-assurance within st. 19 Geo. 3. c. 37. s. 4. unless the premium paid to 
the second underwriter is less than what the first received, l Taunt. 48. 

395. The 
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.^95. The St. 19 Geo. 2. c. 37. s. 4., providing that it shall not be lawful to make rc- 
iissurance, unless the assured he insolvent, become a bankrupt, or die, extends to every 
re-assurance made in this country, whether by British subjects or foreigners, on British 
or foreign ships. 2l\ R. 161. 

396. Parlnershij), — An agreement between two, that whatever profits may arise 

upon policies to be underwritten by one, shall be shared between them, constitutes an 
illegal partnership, within st. 6 Geo. 1. c. 78. s. 18. 1 Taunt. 6. 

397. Applicatio7i of a general ijisurance. — An insurance on “ ship or ships,” or “ on 
board ship or ships” generally, may be applied l)y the assured to any ship he thinks fit, 
within the terms of it ; therefore, to one that is lost, though another answering the 
description in the assurance arrives. 2 H. B. 343. Id. 345. 

398. A policy made by the consignee for the benefit of the consignor, though in the 
consignee’s name, and as interest ini^ht appear, cannot be applied to cover the con- 
signee’s se^parate interest in respect of advances. 10 East, 365. 

399. A bailee, who has undertiiken to insure, may apj)ly an insurance effected by 
him in general terms, to his own property, in exclusion of that bailed. 1 Taunt. 137. 

400. Assured. — In a wagering policy on ship, the assured places himself in the 
situation of ship-owner, and undertakes to do every thing which the owner himself 
might perform. 1 T. R. 304. 

401. Agent. — As to the duty of an agent in insuring. Cowp. 479. 

402. The ship’s husband has no right to insure for any part owner, without his par- 
ticular tlirection, nor for all the owners in general, without a general direction, or 
something equivalent to it. 5 Burr. 2727. 

403. Informing the broker that property insured in time of war is neutral, suffi- 
ciently indicates that the party, though insuring in his own name, is only an agent. 
1 East, 335. 

404. By 28 Geo, 3. c. 56., repealing 25 Geo. 3. c. 44., every policy shall contain the 
name, or style, and firiri, either of one* or more of the persons interested, or of the 
consignor or consignee, or of the resident in Great Britain, receiving the order for or 
effecting it, or of the person directing the agent immediately employed to effect it. 

405. Under the st. 25 Geo. 3. c. 44. (since repealed by st. 28 (ieo. 3. c. 56.) it was 
necessary that the name of an agent effecting an insurance for his pnncipal resident 
abroad, should be inserted in the policy, eo iiominc, as agent. And, semhle^ it was 
idso re<|uisite that such agent should reside in England. 1 T. R. 313. Id. 464. 

406. A policy effected by an agent may or may not describe him, though a special 
agent, as agent. 1 B. t'v P. 345. Id. 346. 

407. An insurance agent is not liable for neglect, where the insurance was illegal. 
7 T. R. 1 57. 

408. An insurance made by a caj)tor, (himself having no insurable interest,) as agent, 
without any declaration as to the i>arty interested, must be taken as on account of, and 
may be adopted by the crowni. 13 East. 274. 

409. If one man makes a contract expressly for another, though the one be not the 
other’s agent, express or implied, (implied, as wliere he is his general agent,) the latter 
ma}' a<lopt the contract, 'i bus, where A. insures as well in his own name as. See. and 
the interest is in B., B. may sue for a loss. 2 M. & S. 485. 

410. A., the captain of a ship, having incurred expences on her account, draws a 

bill on his owner, in payment, with a memorandum, “ that if it should not be honoured, 
the holder would insure the amount, and place the premium, &c. to the ship’s and A.’s 
account.” The bill is indorsed to B., and by him presented for acceptances, but dis- 
honoured ; and B. then effects an insurance, the interest being declared to be on the bill. 
In an action by B. against A. for the premium expences, held, that B. was Justified in 
effecting the insurance as for time, instead of on the voyage, and that, whether the in- 
surance were void or not, as between the insured and the underwriters, B. was at all 
events entitled to recover the expences incurred by him. 1 Mars. 556. 6 Taunt. 234. 

411. Broker. — Whilst the agency of the broker subsists in the usutU manner, the 
underwriter cannot recover from him the premiums, without allowing for returns to 
which, by events, the assured has become entitled. 1 2 East, 507. 

412. An insurance-broker cannot set off' returns of premiums against premiums due 
from himself to the underwriter. 4 Taunt. 541. 

413. In an action by the executors of an underwriter against a broker for premiums 

due on policies subscribed by the testator, the broker cannot set off* returns of pre- 
mium, which returns became due after the testator’s death. 2 Mars. 138. 6 Taunt. 
448. 2 Mars. 141. 6 Taunt. 451. 

414. An insurance-broker who debits an underwriter with a loss, and takes his 
acceptance fi>r a protracted payment of the balance of account between them, is liable 
to the assured for money had and received. 6 Taunt, l lO, 


415, A.. 
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415. A., at Mala^^a, directs hi» broker in London, "to insure goods supplied on 
board the Pearl from Gibraltar to Dublin,” adding that " he will take the risk upon 
himself from Malaga to Gibraltar Bay, where he shall send a letter on shore.” Held, 
that taking the whole instructions together, the broker should have stated in the 
policy that the goods were loaded at Malaga, and should have effected the insurance at 
and from Gibraltar Bay, and not at and from Gibraltar. 2 Mars. 189. 6 Taunt. 495. 

416. A person employed by ship-owners as their agent, effects a policy of insurance, 
and represents himself as the principal to the brokers, who cause such insurance 
to be effected. Held, that if tne brokers receive the amimnt of the loss from the 
underwriters, and pay it over to the agent, they are not liable to the owners in an 
action for money had and received, although piirt of the money wns paid to the agent, 
after they were informed of his having acted in that capacity. 1 Moore, 1 55. 

417. A broker has no lien for his balance against the insured, if he knows at the 
time that he is only an agent. 2 Hast, 525. 

418. Where an insurance is discovered to be void, from the broker having sup- 
pressed a material communication, the assured is not bound in favour of the broker, 
responsible to him for the consequences, to rcjsist refunding siiliscri[)tions paid to him 
by underwriters, under a mistaken supposition of liability. 5 Taunt. 615. 

419. Underwriter. — An indemnmeation of the assured from whatever quarter, 
enures to the advantage of the insurer. 9 East, 72. 

420. Where freighters insure against a payment covenanted for, in case a rctnrn- 

cargo cannot be had, the underwriter is entitled to tlie advantage of any dcduc- 
tion which the assured arc entitled tci make. 11 East. 232. 2 'faunt. 285- 

12 East, 494. 

421. 'I'he insurer, afrer satisfaction made to the assured, stands in his place as to 
the goods, s5ilvag(-‘, and restitution, and is entitled to a sharc‘ of i)ri/cs taken by virtue 
of letters of reprisal, l Ves. s. 98. 

422. If a ship insured is taken, re-laken, and, no person appearing to give security, 
condemned and sold, the moiety paid tlie re-c:aj)tors, and the other moic'ty remains with 
the officers of the court, and the assured recovers on the policy; chinccry will not 
restrain him proceeding for the whole, if he offers to relinquish tlie salvage to the* 
insurer. 3 Atk. 195. 

423. Satisfaction having been made under a royal commission for distribution of 
prizes to the insured; such of the* insurers as had paid were held entitled to restitu- 
tion, though foreigners ; but not tlic'se who had compouiuled and renounceil salvage*. 
1 Eden. 130. 

424. A restoration, after confiscation of half the proceeds, tliongli Ovceeding the full 
valuation in the jiolicy, gives the underwrite r no right to recover back 50/. per rent. 
paid by him on account, without any abandonment. 12 East, 4 88. 

425. Where the loss is the subject of genera! average, the underwriter is etuitled ti> 
the advantage of freight, being contributory, where the polic y is on the wdiolc; or only 
part of the voyage, and though the; contingcnc’y on which the freight was payable was 
not to happen during the period of the insurance. 1 M. & S. 318. 

426. An underwriter, who has insured ti freighter against a sum payable in a certain 
event, cannot insist on the freighter’s righi to a deduction, in opposition to the judg- 
ment of a court of law. 12 East, 494. 

427. In many cases the liability of the underwriter is not limited by the amount of 

his subbcriptioii. 12 East, 655. 4 Taunt. 367. 

428. Ijand-carriage insurance. — It seems, that an insurance on goods by land-car- 
riage, without more, will cover damage arising from miscarriage. For such must neces- 
sanly have been in the contemplation of the parties. At all events, if’ the word 
" baiTatry” is used, that includes every species of fraud, or malus do/uSy committed by 
the waggoner or servants, taking them, (for the term is one applicable to the sea,) to 
stand exactly as master and mariners. 2 M. S. 172. 

429. There is a policy of insurance upon goods at and from London, by land-car- 
riage, to Harwich, and at and from thence by a packet to Gottenhurgh, beginning the 
adventure ujiou the said goods from the loading thereof aboard th^; said siiiji. It is 
contended, that by the rule that a loading at Harwich is requisite, that the insurances 
on the sea risk may attach ; by the same rule, a loading at London, that the land 
risk may commence, is necessary. Held, that the terms of the policy did nc^t require 
it. By " land-carriage” is meant, from the time the goods are f)ut into the charge of 

carrier. 2 M. 8. 172. 

430. Uire insurance. — A policy from half-year to half-year is made on the follow- 
ing terms : On expiration of the half-year no insurance is to take place until the 
next half-yearly premium is paid ; which payment is to be made within fifteen days after 
the half-year, and " so long as the insurers shall agree to accept the same.” Held, that 

the 
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(E 10.) What remedy upon a policy of assurance. 

By the St. 43 El. 12. the chancellor annually, or oftener, may grant 
a standing commission to tlie judge of the Admiralty, recorder of Lou- 
don, two doctors of the civil law, two couimon lawyers, and eiglit 
inercliants, who may examine, ^md decree all causes coiicerning poli- 
cies of assurance, which shall be entered within the office of assurance, 
within the city of London, in a summary course, without formality of 
pleadings. 

And the commissioners shall meet weekly, and take no fee for exe- 
cution of the commission. 


the assured is uninsured between the expiration of the half-year and payment of the 
premiuiTi, so tliat tlie insurers are not liable for a loss in the interim* and cannot be 
made so by a tender and refusal of the premium alter the loss, though within the 
fifteen days, T. R. 695. 1 B, S: P. 471. 3 Anst. 707- 

431. A policy was made for a year, in writing, with an artic le, that on bespeaking 
}>oiicics, all persons are to make a deposit for the policy, and shall pay the pre- 
mium to the next cpiarter-day, and from thtmee for one year more at the least; and 
sliall, as long as the insurers agree to aeec^pt the sanu*, make all future payments 
annually within fifteen clays, after the day limited in their respective policies, upon pain 
of forfeiture ol’ the henefit thereof; and no insurance to take place till the j>remiuni 
hc‘ actually paid ; but this was exphniu'd by an advertiscmc'nt, that the office con- 
sidered all j)ersons insured by policies for a year or more, as insured for fifieen days 
beyond the expiration c*f their policic's. Held, that the fifteen days are allowed only 
in ease it is intended to rcniew the policy ; and that if the cjffn’e give notice, before^ 
or during the fifteen clays, that they will not accept tlie [ireminm, ancl a loss 
happens afterwards during the fifteen days, the office is not liable. 2 Smith, 646. 
6 East, 571. 

4,72. I’olicy of insurance against fire on a manufactory : — From the negligence 
of a servant of the assured in not opening a nyister, smoke and heat from a stove 
used in the manuftetory are forced into a room, and grc'atly damage goods, without 
actually burning any, the fire not being greater than it ought to have been, liad there 
been free vent from the smoke and heat. This held not to be a loss within the policy. 
6 d’annt. 476. 2 Mars. 170. 

^,77. A. abroad, having two warehouses, writes to this country to effect an insur- 
ance upon one; of them only, without stating, as was the fact, that a house nearly 
adjoining it had liecn on fire upon that evening, and that there was danger of tlu^ 
fire again breaking out; and sends his lettc^r after the regular post time. The fire 
having broken out again on the day next hut one following, ancl consumed A.’s ware-* 
house, held, that the concealment, though not fraudulent, was material, 2 Mars. 46. 
6 Taunt. 758. 

474. Life insurance. — If a man whose life has been insured up to a certain dav, die 
after tlie day of a wound received pending the insurance, the insurer is not liable. 

1 T. R. 26o: 

475. The term “ disorder tending to shorten life,” in a life-insurance policy, is con- 
fined to diseases which usually have that tcmdency. 4 Taunt. 767. 

476. A member of a life-insurance company for the henefit of widows, insures for 
an annuity for his widow. The conditions are; — If' he should pay a quarterly 
premium on the quarter-days, during his life, and if he should also pay his proportion 
of contributions which the members of the society should, during his life, be called 
on to make to supply a deficiency of funds. By rules of the society, if any member 
neglect to pay up the quarterly premium for fifteen days after due, the policy was void, 
unless the memlicr, continuing in as good health as when the policy expired, paid up the 
arrears within six months, with an adclition. An arrear cannot be tendered by the widow, 
ihough within the fifteen days. 12 East, 187. 

477. The condition of a life-insurance required that their should be no misrepre- 
sentation or reservation. The assured was described to the assurers, as resident at 
Fisherton, not disclosing that she was in gaol there. Held, that it was a question for 
the jury whether the imprisonment was a fact material to be disclosed to the insurers. 

^ Taunt. 186. 

478. An insurance by a croditoi* upon the life of his debtor, is not prohibited by 
1 4 Geo. 7. c, 48. 

VoL. V I And 
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And may summon the parties, examine witnesses on oath, and com- 
mit any who disobey their final decree. 

By the st, 13 & 14? Car. 2. 23. the commission may authorise them, 
or any three of them, quorum a doctor of law, or barrister of five years 
standing to be one, to meet and make a court : and they may punish 
contempt of witnesses on first summons, and parties on second sum- 
mons, by imprisonment and costs : and any commissioner may examine 
a witness going to sea, giving notice, &c. 

And commissioners may pass a final decree and execution against 
body or goods, against executor or administrator, and give costs. 

But by the st. 43 El. 12 and 13 & 14 Car. 2. 23. a party aggrieved 
satisfying the decree, or depositing the money awarded, may in two 
months exhibit a bill in Chancery for re-examination of the decree; and 
the chancellor, if he affirm it, shall give double costs. 

And if the commissioners decree the bill p'o confesso upon the first 
summons without proof of the bill. Chancery upon appeal will reverse 
it. 1 Ver. 223. 

Vide, action upon the case upon assumpsit, 

(F) 

(F 1.) In pecunid numerata. 

Payment by a merchant shall be made in money, or by bill. Ma. 70. 

(F 2.) By bill obligatory. 

Payment by bill is by bill of debt, bill of credit, or bill of exchange. 
Ma. 70, 71. ^ 

A bill of debt, or bill obligatory, is, when a mercliant by his writing 
acknowledges himself in debt to another, in such a sum to be paid at 
such a day, and subscribes it at a day and place certain. Ma. 74. 

Sometimes a seal is put to it. Ibid. 

But such bill binds by the custom of merchants without seal, witness, 
or delivery. Ma. 72. 74. 

So, it may be made payable to bearer. Ma. 71? 72. 74. 

And upon demand. Ma. 72. 74. 

So, it is sullicient, if it be made and subscribed b}" the merchant's 
servant, Ma. 72. 

So, a bill of debt to a person certiiin may be assigned to another to- 
ties quoties. Ma. 71. 

If a bill be signed by two or more as principals, each is bound by 
the custom of merchants only for his part. Ma. 75. 

So, though one or more subscribe the bill of another as principals. 
Ibid. 

But, if the words are, nos et quilihet nostnim in solidum^ each is bound 
for the whole. Ibid. 

Or, if they subscribe as sureties. Ibid. 

Or, witli a renunciation of privilege, &c. Ibid. 

And now, by the st. 3 & 4 Ann. 9. all notes in writing made and 
signed by any person, or the servant or agent of any corporation, 
banker, merchant, or trader usually intrusted to sign such notes, whereby 
he promises to pay to any or order, or to bearer, any sum of money, the 
same shall be construed to be due to him to whom mmie payable. 

And 
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And such note payable to any or order, shall be assignable or in- 
dorsible over as an inland bill of exchange. 

And the party to whom the note is payable may maintain an action, 
as on an inland bill of exchange, against him, wlio or whose servant, 
or agent signed the same. 

And he, to whom a note, payable to any or order, is indorsed, may 
maintain an action against him, who or whose servant, or agent signed 
the same, or against any who indorsed the same, as in case of inland bills 
of exchange. 

(F 3.) Bill of credit. 

A bill of credit is, when a merchant sends a letter by a servant or 
jigent to another merchant, within the realm, or in foreign parts, whereby 
he desires him to give credit to the bearer for goods or money, to such 
a value. Mar. 36. Ma. 71. 76. 

So, he may give a general letter of credit to all merchants or others, 
for all monies delivered to such a one, within such a time : and there- 
upon shall be liable for all monies advanced to such agent. Mar, 36. 
Ma. 71 . 

And if his agent draw a bill of exchange upon his master for monies 
advanced upon such letter of credit, the master shall be liable without 
his acceptance, or though he refuses to accept. Mar. 36. Ma. 272. 

(F 4.) Bill of exchange. By wliom it may be made. 

So payment may be made by a bill of exchange. 

A bill of exchange is, when a man takes money in one country or 
city upon exchange, and draws a bill, whereby he directs a person in 
another country or city to pay so much to A. or order for value re- 
ceived of B., and subscribes it. Ma. 270. Mar. 1. 2. 

And therefore, generally, there are four parties to a bill of exchange: 
1. The deliverer, who gives the money upon exchange : 2. The drawer, 
who makes and subscribes the bill: 3. The acceptor, to whom the bill 
is directed, and who is to accept and pay it : 4. The person to whom 
the bill is payable. Mar. 2. 

Or, three parties are sufficient : as, if the drawer directs the bill to 
tlie acceptor to be paid to B., for value received of himself. Mar. 3. 

Or, two parties : as, if the drawer makes a bill to A., to be paid to 
himself or order, for value of himself. Mar. 3. 1 Sal. 1 30. 

And a bill of exchange may be by one merchant upon another, in a 
foreign kingdom. Mar. 2. 

Or, upon another, in the same kingdom ; and such inland bill is of 
the same effect as an outland,- Mar. 2. 

So, if any, not a merchant, make a bill of exchange, he shall be 
bound by it, according to the usage among merchants. R. 2 Vent. 295. 
310. Sho. 125. 

So, if one, two, or three bills of the same tenor are made, a stranger 
may sign the third bill with the drawer, and shall be bound thereby 
as surety for the drawer. Ma. 271. 

(F 5.) In what manner. 

The usual form of a bill of exchange is, At six days sight pay to A. 

I 2 or 
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or assigns 100/. for value received of A., and put it to account, as per 
advice. Your friend, C. D. 

To E. F., merchant, March 7. 

The time of payment is mentioned so many days after delivery, or at 
usance, double or treble usance, which imports, one, two, or three 
kalendar monhs after the date, according to the usage of the place 
where the bill is made. Mar. 13. Ma. 268. 270. 

Inland bills are usually directed to be paid so many days after sight 
or deliverer to the acceptor. Mar. 13. 19. Ma. 268. 

Bills of London to the Netherlands, Paris, &c. at usance, or one 
month after. date. Mar. 13. 15. 18. Ma. 26*9. 

Of London to Hamburgh, at double usance, or two months. Ibid. 

Of Loudon to Venice, See. or e contra^ at treble usance, or three 
months. Mar. 13. 15.19. Ma. 269. 

The most safe direction of payment is, to such an one, by name, or 
order. Ma. 13, 14*. 

To such an one, or his assigns. Ibid. 

So, it may be, to A. or bearer, though it be more perilous. Ma. 13, 

To A. witliout more. Ma. 270. 

So, one may direct a special manner of payment. Mar. 13. 

May make two or three bills, and then shall say, pay this my first 
bill: this my second bill, the first not paid. Sec. Mar. 7. 

If the drawer makes himself debtor to him to whom it is directed, 
he says, put to my account. Mar. 7. 

. If he to whom directed be indebted to him, he says, and put it to 
your account. Ibid. 

Or, he may say, place to account of A., &c. Ibid. 

So, a bill may be directed within the same paper, or upon the back 
of it. Mar. 11. 

But, a witness is not necessary to a bill of exchange. Mar. 14-, 

So, a bill to pay 300/. or surrender a person to prison, is not a bill 
of excliange ; for the defendant has election to do the one or the 
other. Ji. in C. B. P. 12 Ann. inter Smith and Boheme. (Vide this 
case cited in 2 Ld. Ray. 1362. 1396. — Vide 2 Mod. Ca. 362.) 

Or, to pay in three East India bonds. R. in C. B. (Vide 2 Ld. 
Ray. 1361.) 

Or, to pay so much pe?' mensum out of his growing subsistence. 
R. cont. in C. B. Tr. 12 Ann. inter Joscelin and Losier. But the 
judgment was afterwards reversed in B. R. per Parker, l^owis, and 
Eyre, P. 1 Geo. (Vide this case cited in 2 Ld. Ray. 1362. and 
1 Str. 591.) O) 

{p) 1. A bill of exchange drawn on a specific, and future uncertain fund, is not 
good as such. 3 W ils. 207. 2 Blk. 782. 2 Ld. Rayin. 1361. Str. 591. 2 Ld. 
Kaym, 1 563. 

2. An instrument in the form of a promissory note, payable on a contingency, 
is not a note within the stat. 5 & 4 Ann. c. 9.; but a special agreement, the consid- 
eration of which must he stated in declaring on it. 5 T. II. 482. 

3. One test to decide whether a hill or note is payable at all events, is to con- 
sider whether a person intending to sue thereon, would have to inquire concerning 
an extrinsic fact, in order to determine whether he had a right to recover. 4 M. 
& 8 . 25 .. 

4. If a note is not a promissory-note when made, no subsequent event can make it 
such. 2B.& P.413. 

(F 6.) How 
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(F G.) How it shall be accepted. 

By tile custom of merchants, he to whom a bill is payable, ought 
immediately after his receipt to present the bill to him, to whom it is 
directed, for his acceptance. Mar. 1 5. 

Though a bill payable to himself for his own money. Mar. 1C. 

And it is safe to take a copy of a bill sent for acceptance. Mar. 

H), 11. 

When a bill is presented for acceptance, cx rigore he ought imme- 
diately to accept, or refuse ; for he is not allo>ved three days for de- 
liberation by the custom of merchants. Mar. 15. 


5. A note or bill to pay a sum of‘ money, ** being a portion of a value as under, 
deposited in security for the j>aynient hereof, according to tho reeei[>t in iny hands, 
or for value deposited and registered,” is a promissory-note, because it is payable 
at all events. 7 T. R. 7.33. 

6. A promissory-note, to be such within the stat. of Ann. must contain an uncon- 
ditional promise to pay money. If the payment is to he defeated upon a contingency, 
the note is not a promissory-note; as a note promising to pay a sum certain, being 
the amount of the purchase-money, for a quantity of fir belonging to Mr. II, ana 
now lying in the parish of II. indorsed. “ This note is given on condition, that if 
any dispute shall arise between Mr. II. and Latly W. respecting the fir, the note to 
be void.” I'he money must be |)ayable at all events. 4 M. & S. 25. 

7. A promise to pay on the sale or produce, immediately when sold, of such an 
inn, and the goods, 6:c. is no note. 2 lb & P. 13. 

8. A bill is good though not expressed to be for value received. White v. Led- 
wick. Bay ley on Bills, If). Ld. Ray m. 1481. But Str. 1212, erm/m. Vide Post. 282. 

Mod. 2()7. 1 Barn. 88. l^utw. 889. 1 Mod. Ent. ,310. 1 Show. 497. 

9. A bill to pay 9/. 10.?. “ as my quarterly' lialf-pay to be due from June to Sep- 
tember next, by advance,” is a good bill. Str. 762. Ld. Rayni. 1481. 

10. A bill payable so many days after sight becomes due at the expiration of that 

time after acceptance or protest for non-acceptance. 6 T. R. 200. 2 VI. B. 163. 

11. Where a bill made j^ayable after date, and no date is expressed, the comput- 
ation must be from the day of delivering it. 3 B. Si P. 173. 

12. If by the terms of a note, the holder Vuis the option of being paid either at the 
place wliere it was made, or “ according to the course of exchange,” between that 
f)lacc and another, he ma}' insist upon being paid according to such course of ex- 
change as exists between them at the time when the note l)ecomes ilue ; although 
at the time when the note was made there was a direct course, and at the time when 
It becomes due, there is no direct, but only a circuitous course of exchange between 
them. 3 B. & P. 335. 

13. If a person signs or indorses his name upon a blank paper, stamped with a 
bill or note stamp, and delivers it to another person to draw such bill as he may 
choose thereon, he is the drawer of any bill to which the stamp is applicable which 
such person shall draw thereon. 1 H. & B. ,313. 

14. A bill of exchange issueil in bank, the name of the payee may be filled up by 
any hond fide holder, witli his own name, tViough not originally a party concerned. 
By leaving the blank, the drawer virtually empowers a bond fide holder to make the 
bill complete by inserting a nanfe. 2 M. & S, 90. 

15. A bill payable to a fictitious payee, is as against a party cognizant of the trans- 
action, a bill payable to bearer. 1 il. B. .31.3, Id. 569. 3 T. R- 183. 

16. If money is paid by A. into the hands of B. to be paid over to any one A. may 

appoint, it becomes the property of his appointee, who therefore may sue B. for 
money had and received. Upon this principle, the hond fide indorsee, for valuable 
consideration for a bill of exchange, payable to a fictitious payee, within the know- 
ledge of the drawer and acceptor, may uiaintain an action of money had and received 
against the acceptor. He may likewise sue him for money paid to his use. 3 T. R 
174. Id. 182. 3 T. R. 481. 1 H. B. 569. 

17. Where a bill is payaVile to the order of A., A. may sue, since, by claiming pay- 
ment, he has made an order, namely, to himself. 5 East, 476. 2 Smith, 4,3. 

18 . An illegal consideration invalidates a note between the original parties. 
1 Blk. 445 . 


I 3 


Yet, 
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Yet, twenty-four hours upon demand shall be allowed for consider- 
ation, if the post does not depart in the interim. Mar. 15, 16. 

And a longer time is usually allowed where necessity does not pre- 
vent. Mar. 15, 16. 

The usual acceptance is by subscribing his name. Mar. 16. 

Or, a verbal acceptance, that it shall be accepted crastino die^ &c. 
is sufficient. Mar. 16. 

Though he afterwards refuse to accept at the day promised. 
Mar. 16. 

But by the st. 9 & 10 W. 3. 17. and the st. 3 & 4* Ann. 9. every 
acceptance shall be by subscription, or indorsement of an inland bill. 

So, if a bill be directed to A. and B., or cither of them, an acceptance 
by either is sufficient. Mar. 1 6. 

If he who ought to accept, loses the bill before acceptance, he must 
give security for payment, otherwise it shall be protested for non-ac- 
ceptance, and also afterwards for non-payment. Mar. 29. 30. 

So, a stranger may accept for the credit of the drawer. Mar. 
21. 30. 

And the acceptor cannot afterwards recall his acceptance. Mar. 20. 

But an acceptance by a wife, or servant, does not bind the husband, 
or master, without authority by letter of attorney. Mar. 25. 

Though they have authority by parol, or letter under his hand. 
Mar. 25. 

Yet, usage of payment upon an acceptance by a wife or servant, will 
be evidence of a good authority to them. Mar. 25. 25. [q) 

(F7.) 


(7) 1. Presentmevt. — A person who guarantees the payment of money to he paid 
by a bill, is entitled (though no party to the bill) to insist on the neglec t to make a 
proper presentment, or to give due notice of the dishonour of such hill, 2 Taunt. 200'. 

2. One who for tiie honour of the payee accepts a foreign bill protested for non- 
ncceptance, is not liable without a regular presentment to the drawee for pa3nTieut, and 
protest oil refusal. 16 East, 391. 

3. The haukrirptcv, or known insolvency of the drawee or maker, is no excuse 

for or neglect to make a presentment, or to give notice. 1 1 East, 114. 5 d'aunt. 30. 

1 6 East, 1 1 2. 

4. Shutting up the counting-house at which a note is made payable, is equivalent 
to a refusal to pay, and dispenses with a presentment there. 16 East, 112. 

5. Though a person who guarantees the payment of money to be paid by a bill, 
is entitled (though no party to the biir) to insist on the neglect to make a proper 
presentment, or to give due notice ot the dishonour of such bill. 2 Taunt. 206. 
Yet proof, that before the bill became due, the parties liable thereon were bankrupt 
or insolvent, will be prhnh facie evidence that a demand upon them would have been 
of no avail ; and, unless answered, will dispense with the necessity of making such pre- 
sentment, or giving such notice. 8 East, 242. 

6. If, on hearing of the acceptor’s insolvency, the drawee gives the payee a check 
to pay over to the then holder, but which is not done until after the bill is due ; this is 
not a dispensation of presentment. 2 B. & P. 277. 

7. A bill payable after sight, must either be continued in circulation, or presented 

.within a reasonable time. 2 H. B. 565. 7 Taunt. 397. 

8. If a bill payable abroad at a certain time after sight, is taken in a course of nego- 
tiation, it is not necessary to send it by the first opportunity to the place where it is 
payable. 2 H. B. 565. 

9. If a bill is payable in India sixty days after sight, it is not necessarily a neglect to 
omit presenting it for acce})tance for twenty-six days after its arrival. 2 H. B. 1565. 

10. Bills are drawn 011 12th of Mav, by a house in London, on a house in Lisbon, 
payable thirty days after sight, and indorsed to A. in Londtm, A. indorses them to B. 
at Paris. B., without presenting them for accc'ptance, puts them in circulation, and on 

22d 
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esd August, the^ circ presented at Lisbon for acceptance, and dishonoured. Held, 
that U. was justified in circulating the bills without firet presenting them for acceptance, 

•2 MtU-s. 454. 7 Taunt. 159. 

11. A check payable on demand, need not be presented till the day following that 
on which it is given. 2 Taunt. .588. 

1 2. A presentment, out of tlie hours of business, to a person of a particular de- 

scription, a banker e. gr, in a place where, by the known usage, all persons of that 
description begin and leave off business at stated hours, is insufficient. 7 East, 385. 
5 Smith, 358. 1 M. & S. 28. 

13. Scmbley that a presentment at a banking-house by a notary, with a view to pro-* 
test, must be within the houi*s of business. 1 M. & S. 28. 

1 4. Promisory-notes are, by the st. ,3 & 4 Ann. c. 9., placed precisely upon the same 
footing as inland bills of exchange. Therefore, where three days grace arc allow od 
upon the one, they likewise are upon the other. 4 T. R. 148. Even though the note 
is not negotiable. 6 T. R. 12.7. 

15. A bill drawn on Leghorn, was not presented in time, owing to the political state 
of the country at that time, which rendered it impossible to prevent it. Held, that it 
being afterwards presented fon. payment with due diligence, and refused for want 
of presentation when due ; the holder might recover against the antecedent particLv ; 
and evidene of this impossibility ol‘ presenting at the time of the maturity of the bill 
might be given on the ordinary averment that it was duly presented. 2 Smith, 22.7. 

1 6. Sending a check to onc\s banker to obtain payment, is a negation ; so that (being 
payable on demand,) the banker has till the day following that on which he received 
It, to present it. 2 'i'mint. 388. 

} 7. Where a person in London received acheick upon a London banker, between one 
and two o’clock, and lodged it soon after four with his banker, and the hitter presented 
it between five and six, and got it marked as a good check, and the next day at noon 
presented it for na} iiient at the clearing house ; the court held, that there had been no 
unreasonable delay, cither by the holder in not presenting it for payment on the first 
day, (winch he might have done,) or by his banker in presenting it at the clearing 
only, on tlie following clay at noon. It being |)rovcd to be the usage, among such 
bankers, not to pay checks presented by one banker to another after four o’clock, 
but only to iiiarK them if good, and to pay them the next day at the clearing house. 
2 Taunt. 388. 

18. It is no excuse for not having presented a note in time for payment, &:c. that 
the defendant indorsed it to guanintee a debt from the maker; or that the defendant 
knew before it was due, that the maker could not pay it, and had desired a lianker, at 
whose house it was made payable, to send it to him, and he would pay it. 2 H. 13. (>09. 

19. A creditor on the 26th received a bill in payment, due the 28th ; he forwarded 
it to his agent on the 29th, by whom it was duly forwarded for presentment. Held, 
that the creditor by such laches made the bill his own. 16 East, 248. 

20. K. B. held that a presentment there is unnecessary, 1.3 East, 459. Huffam v. 

Ellis, in Dorn. Proc. Bayley on Bills, 98. ii. 3d edit.: accord C. B. hold that it is 
necessary. 2 Taunt. 61. 3 Taunt. 397. 1 Mars. 80. 6 Taunt. 344. 

21. Naming a place of payment in the body of a note, renders a presentment there 

necessary. 14 East, 500. 16 East, 110. 3 M. & S. 150. 5 Taunt. 30. 

22. If a promissory-note is made payable at a particular place, by a memorandum 
inserted, not in the body, but at the foot of the note, the memorandum forms no part 
of the contract, so that a presentment there is not necessary to complete the holder’s 
right against the maker. 4 M. &: 8. 505. 

23. If a bill or note is made payable at a banker's, it is sufficient to present it for 
payment at the banker’s ; and th^ banker is himself the holder, it is sufficient for him 
to see whether he has effects in hand. 2 li. B. 509. 

24. Where an agent accepts a bill for his principal ; who is then, and who conti- 
nues abroad when it falls due, it must be presented for payment to the agent. 
2 Taunt. 206. 

25. From part payment of a bill after it has become due, without any objection 
being made lor want of notice. I Taunt. 12, Or a promise to pay, 7 East. 321. 
The jury may presume that it has been properly presented, that notice has been duly 
given, and that a protest (where necessary) has been made. And such presumption 
may be made, though the promise was not made to the plaintiff, or in his presence, 
but to a subsequent indorsee who then held the bill or note. 13 East, 417. 

26. The circumstance of, a presentment by a public notary, does not warrant an in- 
ference that the bill had been duly presented. 1 M. & S. 28. 

27. Application by the indorser, after desdaration for furthei' time to pay the bill, is 

I 4 a wavar 
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a waver of an objection founded on a defective presentment, if given with notice ; 
which may be presumed from the offer. 15 East, 275. 

28. An acceptance may be by parol. Str. looo. B. R. H. 74. 

29. An acceptance may be partial. Str. 214. 

50 . Whether given facts amount to an acceptance, and whether it be absolute, or 
qualified only, is purely a question of law. 1 T. R. 186. 

51. A promise to accept an existing bill, if it influence any person to take the bill, 
is a complete acceptance as to that person and all subsequent parties. 4 East, 57. 

52. If the drawee of a bill, in)on being applied to for acceptance, use words which 
import a promise to pay the bill, this amounts to an acceptance. Aliter^ where the 
words are used upon a different occasion, and with a different intent, as where the oc- 
casion is an application not for acceptance, but for payment of the bill, and the intent 
be not to ac cept, but to pay. 4 M. & 8. 505. 

55. A promise in a letter that the writer will “ accept, or certainly pay,^’ a hill then 

drawn, is an acce])tance. 5 East, 514. 2 Smith, 98. 

54. A mere engagement to the drawer is none to the holder, unless accompanied 
by such circumstances as may induce a third person to take the bill. ( ’owp. 572. 

.55. If A writes a letter ; “ 1 will pay the bill if B. do not ; I do not expect they will 
j)ay it, but judge proper to take their answer before I do;” you may “rest satisfied 
ol‘ the payment it is an acceptance ; and interest shall be allowed from that time. 
Str. 648. 

56. If A. desires leave to draw on B., and he will reimburse him bv drafts on C. ; B. 
consents ; A. draws; B. accepts, and then writes to C., to know if' he will accept their 
bills on the credit of A., and C. answers that he will honour thcjir bill ; this is an accept- 
' ance, and C. shall pay a bill drawn on him by B., after notice from him that A. has 

failed. 5 Burr. 1665. 

57. A promise to accept a bill to be afterwards drawn, is no acceptance of the bill 
when drawn, unless some fierson be thereby induced to take or retain the bill; and 
indeed, it may be doubted, whether in any case, a promise to accept u non-existing 
bill, would now be considered as an acceptance of the bill when drawn. 1 East, 98. 

58. A promise by the drawee of a bill, after a refusal to accept, and protest for non- 
acceptance, to pay on an ufrplication for payment, is binding, not as an acceptance, but 
as a pi'oinise to pay. 4 M. & S. 505, 

59. If A., on being requested to accept a bill and draw upon B. for tlie amount, 
draws upon B., tliis by itself is not an acceptance, since the act siinctions no other 
inference than that he niciuit to ascertain whether he should be indemnified. 
1 T. R. 269. 

40. A foj'eigii bill f)ayable so man}' days after siglit is })resi nted for acceptance, dis- 
honoured, and protested for non-acceptance When it becoTnes due it is prestmted for 
payment,, and a further demand made upon the drawee for tlu? c harges of protesting 
It. The drawee informs the clerk who brings the bill, that it would be paid, but that 
a certtun portion of the charges would not. The clerk answers, that lie cannot, 
without further orders, receive payment without the entire charges, lie afterwards 
returns, having comniunicated with tlie holder; the drawee then refuses jiayment 
altogether. Held, that the offer to pay did not amount to an acceptance. I'lie offer 
was not to accept the bill, and the parties never contemplated an acceptancre. To 
iniike it enure as an acceptance, would be doing violence to the jdain intention of the 
parties. 4 M. & S. 505. 

41. If drawee refuses acceptances not having effects of drawer, and some time after 
he has effects, says he will do what he can, and the hill is again presemted, and left with 
liim for ten days, and drawee then offers to let the holder of the bill lia^ e some effects 
to sell and pay himself, this is not an acceptance. B. R. H. 278. 

42. There may be a conditional acceptance. Cowp. 574. Str. 1152. 2 \Vils. 9. 

45. The holder of a bill is not bound to receive a conditional acc ejitance. And if 

he once refuses it, as by protesting the bill for non-acceptance, he camiot afterwards 
set it up. 1 R. 182. 

44. An agreement to accept on certain conditions is discharged, if the conditions are 
not complied with. Dough 297. 

45. A, in June, 1811, agrees to purchase a house of B.for 1000/. paying 500/. down ; 
full possession to be given by 1st June, 1812. B. is arrested in June, 1811, on which 
A. accepts a bill for B. in favour of B.’s creditors, “ payable*, if the house should be 
given up, on 1st June*, is 12.” At B.’s request, A. puts his nephew into the house to 
take care of it, while B. remains in custody. B. having a had title to the house, gives 
Tip all claim to it, A. purchiises it of the real owner, being allowed the 500/. which 
he had paid t^> B. Held, that the possession which A. had of the house from B. was not 

such 
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(F 7-) How paid. 

The acceptor ouglit to pay tlie bill, by him accepted within three 
days after the time limited for payment. Mar. 24?. 1 Sal. 128. 

And the three days shall be computed, exclusive of the day upon 
which it became payable. Mar. 23, 24?. 

Except where prejudice may happen by the delay : as, where the 
post will depart in the interim, or the third day is a Saturday, &c. 
Ibid. 

8o, if a bill be dated 1st May payable at usance, it shall be paid 
three days alter the 1st June. Mar. 18. 

If payable at double, or treble usance, three days after the 1st July, 
or August. Ibid. 

If dated ult. February, three days after ult. April or May, and not 
after the 28 th of April or May, though February has but twenty -eight 
days. Ibid. 

If payable at a day certain, viz. 9th March, &c. it ought to be paid, 
according to tlie style where payable. Mar. 22. 25. 

If payable at six days sight, it ought to be paid so many days after 
actual acceptance, or in three days after. Mar. 19. 

[By the custom of merchants in London, the payer of a bill has the 
whole day, on which it becomes due, till five o’clock, to discharire it in. 
2 T, K. 59.] 

[(-liarn’. Whether the acceptor of an inland bill is bound to pay 
it on dcinaiid at any reasonable time of the third day of grace, 
or wluithcr lie is allowed the whole of that day to pay it in? 
4T. K. 170.] 

If a bill directs the payment at a certain })lace, it ought to be paid 
tliere, without other demand than at the place, though the acceptor lives 
at a place remote. Mar. 26. 


sucli a compliance with tlu; coiiditioii of tlie acceptance, as to support an action by the 
Iiohlcr of the hill iigainst A. 1 Mar. 17G. 

4(;. The ilniwcc by accepting, admits the hand-writing of the drawer, and is, 
therefore, liable to a hand Jide holder, though the bill is a forgery. 1 T. R. 654, 

0 liurr. 1554. 1 IJlk. 590. 

4 7. An acceptance imports that the acceptor has received value from the drawer. 

1 R. 409. 5 T. R. 181^. 

48. It has l)eeii held, tliat if the drawee write an acceptance on a bill left with hini 

hy the holder, he cannot revoke such acceptance, even while the bill remains in hu 
)>ossessiori, and before it is culled for by the holder. 4 Esn. 270. Though this appears 
not to be settled. 6 East, 199. If, however, upon such acceptance being, in fact, 
cancelled by the drawee, the holder has the bill noted for non-acceptance, he will be 
j)recluded from afterwards insisting upon the validity of the acceptance. 6 East, supra, 
S. (J. 2 Smith, 357. 

49. If the drawee of a bill says he cannot accept it till stores are paid for, it amounts 
to an midmtaking to accept when they are paid for. Cowp. 571. 

50. A., in London, consigns goods to B. at Bristol, to be disposed of for him hy B. ; 

and, after they are shipped off, writes to B., inclosing the bill of lading, and requesting 
leave to draw on B. in about three months ; to which B. replies, “ that tlie inoiiiciit 
the goods arrive, A. might depend on hearing from him, when he might draw iqion 
nun ; or, that B. would send him a banker’s draft.” The goods arrive, and a bill at two 
months sight is presented to B., which he, being a creditor of A., reffises to accept. 
Held, that the promise hy B., to give notice to A., when A. might draw urion him, was 
an undertaking to accept the bill when drawn ; and that the three months were to be 
reckoned from the date of the letter, and not from the arrival of the goods, 2 Mars. 
"H, 6 Tanint. 340. 


If 
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If it directs tlie payment to A. or order to the use of B., it shall be 
paid to A. or order, who is a trustee for B. R. 2 Vent. 310. 

If a bill after acceptance be lost, upon notice of the loss by a notary, 
the acceptor ought to pay it, if a bond or sufficient security be given to 
him for his indemnity. Mar. 19, 20. 

But if the deliverer ajfter acceptance countermand his bill, and this be 
dul}'^ notified by a notary to the acceptor before the time of payment, it 
ought not to be paid : for tlje deliverer of the money is master of the 
bill till payment. Mar. 17, 18. 

And, therefore, it ought not to be paid before it is due, and if it 
be, it will be at his own peril, if it be afterwards countermanded. 
Mar. 31. 32. 

(F 8.) How protested. For non-acceptance. 

If the person, to whom a bill of exchange is directed, refuses acce])t^ 
ancc, a protest of non-acceptance shall be made by a public notary, and 
lliereupon the drawer, or indorser must give security for payment with 
damages and costs, if it be not paid by him, to whom directed, at the 
time limited in the bill. Mar. 24. 27. 28. (r) 

[In an action against the drawer of a foreign bill a protest for non- 
acceptance must be proved. 5 T. R. 239. 2 T. R. 713.] (a) 

So, it shall be protested, if it be accepted only for part. Mar. 17. 21 

If it be accepted at a day after the time of i:)aYment limited by the 
bill. Mar. 21. 

If a bill, directed to two jointly, be accepted only by one. M:u’. 1(>. 

If it be iiccepted by a stranger, for the credit of the drawer. Mar. 22 , 

Or, by him to whom directed, for the credit of the drawer, but not 
fo'r the intent mentioned in the bill. Mar. 30. 

8o, there shall be a protest, if he, to whom it is directed, cannot be 
found, or is not Ibund at his house. Mar. 33. 

f-o, if a bill be accepted, and afterwards the acceptor fails in his 
credit, other security may be demanded from the acceptor by a notary, 
and if it be refused, the bill shall be protested for want of better security. 
Mar. 27. 

Security, upon a protest for non-acceptance, is usually given by 
another subscription under the protest, that he will be bound as princi- 
pal lor the sum mentioned in the bill, upon which the protest is made. 
Mar. 28. 

But by the st. 3 & 4 Ann. 9. a protest need not be on an inland bill, 
unless it be for value received, and for 20/. or more. 

And the drawer is not liable for costs, &c. on non-acceptance, unless 
protest be made for that cause, and notice given of it in fourteen days 
after, to him from whom the bill was received. 

So, if he, to whom payable, does not protest the bill for several years 
after it is due, the drawer shall not be charged. Per Treby. 1 Sal. 127. 

But an action lies upon an inland bill, since the 3 & 4 Ann. 9. 
for the original debt upon a bill, without a protest ; for that is not re- 


(r) To authorize a protest to a foreign bill, the demand must be made by a public 
notary. 4 T. R. 375. 

(#) If the drawer of a foreign bill of exchange had no effects in the hands of the 
drawee, and had no reasonable grounds to expect that the bill would be honoured, a 
protest is unnecessary to charge him. 11 East, 171. 

quisite. 
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quisite, except for extroai*dinai*y damages for delay of payment. R . Mod 
Ca.81. 

(F 9.) For non-payment. 

So, if a bill be accepted, and not paid in three days after the time 
limited for payment, a protest shall be made by a notary for non- 
payment, and thereupon the drawer shall be bound to all damages and 
costs. Skin. 410. 

And the drawer shall pay presently, or shall take the same time for 
it, as was allowed for payment upon the bill of exchange. Mar. 28. 

And thougli the bill be protested tor non-payment, or for want of 
other security, the acceptor shall not be excused. Mar. 13. 

If a bill be protested for non-payment, security may be required of 
the drawer, as well as upon a protest for non-acceptance. Mar. 28. 

Or, if the bill was before protested for non-acceptance and security 
then given, it is sufficient that notice be given to tlie drawer. Ibid. 

So, if a bill be paid only in part, he may receive so much, and make 
a protest lor non-payment of the residue. Mar. 17. 

'Fhough it was accepted only for part, and protested for non-accept- 
ance. Mar. 16, 17. 

Or, if a bill be accepted at a subsequent day, and a protest for non- 
acceptance, according to the tenor of the bill, if the acceptor afterwards 
retiise [payment at the day by him accepted, it shall be protested again 
for non-payment. Mar. 21. 2 T. R. 713. 

If the acceptor dies, the bill shall be demanded at the time it is due, 
of his exec'utor or administrator, and if it is not paid, tliere shall be a 
protest. Mar. 32. 

So, if he, to whom payable, die, and security be offered for the 
indemnity of the acceptor, there shall be a protest, if it be not paid, 
though no will be proved, or administration taken. Ibid. 

(F 10.) How the protest shall be made. 

The protest must be made by a public notary [t) upon all foreign 
bills of exchange. 1 Sal. 131. ^ 

[Because he is a public officer to whom credit is given. 4 T. R. 175.] 

And upon the bill itself, not upon a copy, except for special cause 
Sho. 164. 

But where the first bill is lost, and a copy is sent ; by reason a third 
cannot be had, and the second was not sent, tlie j^rotest may be upon 
the copy. R. Sho. 164. 

By the st. 9&10W.3. 17. the protest on an inland bill shitll be by 
a public notary, or in default by other substantial person of the city, or 
place, before two witnesses, by writing under a copy of the bill : Know, 

&c. I A. on day of at the usual abode of — demanded 

payment of the above bill, which he did not pay, wherefore, I A. pro- 
test the said bill. Dated — day of 

The protest must be made during the usual time of commerce, viz. 
before sun-set. Mar. 27. 

It ought to be made, regularly, at some time, upon the third day 
after the day of payment. Mar. 24. 


(/) As to the qualifications and appointment of public notai*ics, vide 41 G. J. c. 79 

^ Or, 
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Or, it may be at any day afterwards. Mar. 24. 

By tile St* 9 & 10 W. 3. 17. it shall be after the expiration of the 
tliree days after an inland bill becomes due. 

And the protest shall be sent, or notice of it given, in fourteen days 
to the party from whom the bill was received, who shall pay on pro- 
ducing it, the principal, interest, and charges; otherwise he that neglects 
to make and send such protest, or give notice, shall be liable to all 
co;sts, damages and interest. 

And therefore, for default of a protest of an inland bill proved at the 
trial, the drawer shall discount the damages, which he susUiined by such 
default. 1 Sal. 131. 

Or, he may have an action for such damages. 1 Sal. 131. 

And the plaiiitiff shall lose his interest and costs for want of a protest 
in due time. Ibid. 

[If the bill is not protested according to the 9 & 10 W. 3. the drawer 
cannot be charged for interest, nor can interest be allowed for money 
lent without a note. Str. 910.^ 

(F 11.) How a bill of exchange may be assigned. 

If a bill of exchange be made payable to B. or order, B. by indorse- 
ment may assign it to another. 1 Sal. 125. 

So, the assignee, or indorsee, may assign to another totics qiwtics. 
1 Sal. 125. 

So, an inland bill, payable to B. or bearer, may be assigned by B., 
and he will be liable to his indorsee, li. 1 Sal. 125. 

If a bill be payable to B. or order, for the use of C., it may be as- 
signed by B., though he be trustee for C. R. Carth. 5. 

d'hc indorser cluuges himself as the original drawer, and not only 
as surety for him. Cont. I Sal. 126. Ace. 1 Sal. 133, 

And therefore in an action against the indorser, there is no need of 
pi-oof of resort to tlie drawer, and refusal by him. Cont. per Holt, 1 Sal. 
126,127. Seinb, acc. 1 Sal. 133. Vide^w^/. (F 13.) 

If upon a bill payable to B. or order, B. indoi ses liis name and sends 
it to another to get it acce|)ted, the oilier may indorse a receipt for the 
money, and receive it in his name, oi indorse an assignment to himself. 
Mar. 30. 1 Sal, 126. 1 28. 1 30. 

But a bill payable to A. or order, cannot be assigned to another for 
part of the money ; for then upon a single contract, a man would be 
subject to several suits. R. Carth. 466. {jc) 

(F 12.) 


(w) Which stat. gives a protest upon inland bills, payable at a certain number of days 
after date only. I'herefore the acceptor of an inland bill, payable after sight, is not 
liable to the charge of a protest lor non-payment. 4 T. R. 570. 

(a:) 1. A hill OT exchange is negotiable ad mjinitum until it has been paid by or di.s- 
charged on behalf of the acceptor, so that if it be dishonoured in the hands of an in- 
dorsee, the indorser who takes it up may negotiate it again, provided no iirejudice 
can thereby accrue to any party to the bill, who is discharged by his having paid it. 
Nor is a fresh stamp necessary on such refusing of the bill, since it remains oper- 
ative as a bill until its end, payment by the acceptor, has been attained. 3 M. & S. 
95. iH.B. 89. n. 

2. An executor or administrator may indorse notes or bills. Str. 1260. Barnes, 164. 

o. A bill payable to order is transferable only V)y indorsement. 5 Taunt. 786. 

4. If a bill or note be post-dated when it may be, an i:idorscmcnt by the payee, made 

even 
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cYCn before the date, will entitle the indorsee to sue the drawer or maker, although 
the indorser die before the date of the bill or note. 1.? East, 517. 

5. A condition annexed by the payee to his indorsement, before acceptance, binds 
the acceptor. 4 Taunt. 30. 

6. On a bill or note payable to several persons not in partnership, the right to trans- 
fer it is in all collectively* individuall 3 ^ Dougl. 2d edit. 653. n. 

7. A blank indorsement, so long as ic continues blank, makes a bill or note pay able 
to the bearer. 3 Burr. 151 (J. I Blk. 485. Dougl. 611. 

8. SeniAle, that the title of an indorsee has no relation antec'cdent to the day on 
whicli the bill is transferred to hitn ; at least he cannot set off the bill to an action com- 
menced before the transfer. tTT. R. 508.n. 

9. Though a bill be indorsed over before the time appointed for its payment, yet if 
it has been dishonoured by the drawee’s having refused acceptance, the indorsee will 
be liable to the same objections as might have been taken against his indorser, if lie 
take the bill with a knowledge of its having been dishonoured. 15 East, 498. 

10. Though a bill due upon the face of it is still negotiable, yet the party taking it 
act^uires no better title than tlie person from whom he received it. 3 T. R. 80. 
7 T. R. 650. 

1 1. The holder of a banker’s check may recover thereon, though he did not take it 
till long after date, and though the party of whom he took it could not have recovered 
u|)on it, provided he took it 6o?ia and for a valuable consideration, and that it was 
not issued until some time after its date. 7 T. Jt. 425. 

12. A bona fide indorsee f(»r valuable consideration mny recover against (he ac- 
ceptor of a bill for the accommodation of this drawer, though he to()k tlie bill with 
notice after it hail become (.luc, unless there was an agreement to the contrary. 1 'J'anut. 
224. See 5 Ksy). 4 6. 

15. If the consideration upon which a bill or note was made is not illegal, an ille- 
gality in the consideration uj)on which it is afterwards transferred will be no defence, 
jl' the plaintiff* took it bona fide and upon agood consideration. 1 East, 92. 

14. If a bill or note be deposited with a banker, for a particubar i)urpose, indorsed 

so as to give him the right to transfer it, and he negotiate or pledge it ; such nego- 
tiation or pledging, although it may amount to a gross breacli of trust, and defeat 
the purpose for which the deposit was made, will be binding on the person who made 
the deposit ; as between him and an innocent holder. 1 B. &:P. 55f). 1 B& P. 648. 

15. Where the proprietor of a bill indorses it, and gives it to another to raise 
money thereon, who passes it to a third without value, by whom it is iu like manner 
passed to a fourth after it is due, the proprietor may recover it from the latter. 2 N.R. 
170. 

16. The property in bank notes, obtained inala fidc, passes by delivery for valuable 
consideration and without notice. 15 East, 150. Id. 155. n, 

17. In case of a loss by theft or accident,, if the bill or note be assignable by 
mere delivery, the theft or finder may confer a title by transferring it. 5 Burr. 1516. 
Dougl. 635. 

18. If a bill of exchange be lost after it is due, the loser may sue the acceptor 
thereon. This was virtuaily determined by the Court (one judge), referring it to the 
Master in an action on such a bill to see what w.as due thereon ; a copy of the hill 
was produced, verified by an affidavit of the plaintiff ’s attorney. 5 M. A: S. 281. 

19. The bond fide indorsee of a bill cannot recover against the acceptor, ilthe name 
of the indorser, through whom he is obliged to make title, is forged. 4 T. R. 28. 

20. If the holder of a bill get it discounted without indorsing it, or otherwise guaran- 
teeing payment, he cannot, on the bill turning out to be a bad one, be compelled to 
refund the money, unless he knew at the time that it was so. 5T. R. 757. 

21. Indorsement by the drawer does not give him a new character, as indorser, or 
divest him of any liability, to which, as maker of the bill, he would have been subject. 
5 Price, 255. 

22. Where the indorsee of a note indorses to a prior indorser, he cannot be sued 
thereon by the indorser, unless his own name was originally used for form only, which 
fact must be disclosed by the declaration, since it will not be presumed even after ver- 
dict. 4T.R. 470. 

25. Bills are drawn on 12th May by a house in London on a house in Lisbon, pay- 
able 50 days after sight, and indorsed to A. in London : A. indorses them, "without 4ny 
qualification, to B. at Pivris. Held, that A. was bound, by his unqualified indorse-' 
ment, and could not offer evidence to siiow that he was acting merely as B.’s agent. 
2 Mars. 454. 7 Taunt. 159. 

24. An indorsement in these words, the within must be credited to J- S.” is re- 
strictive. Dougl. 61 5. 657. 

25. The 
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(F 12.) Remedy upon a bill of exchange. Against the 

drawer. 

If A. draws a bill of exchange upon B. payable to C .5 and it be pro- 
tested for non-acceptance, not finding other security, or for non-pay- 
ment by B . ; an action upon the case upon assumj^sit lies against A., by 
the custom of merchants for the money, and the damages consequent 
uj)on non-payment. 

So, a general indebitatus assumpsit lies against the drawer, for money 
received to his use. 1 Sal. 125. 

So, debt lies against A., who was indebted by receipt of the money. 
1 Sal. 23. R. cont. T. 11 Geo. in B. R. inter Welsh and Craig, 
1 Str. 680. 

And A. shall be charged, though he be not a merchant ; for when 
he makes a bill of exchange, he shall be liable according to the usage 
among merchants. R. 2 Vent. 295. 310. R. 1 Sal. 125. Sho. 125. 
Car til. 82. 

So, A. shall be charged upon an inland, as well as upon a foreign 
bill of exchange. 1 Sal. 125. Clift. 927. 

So, he shall be charged by C., though he has indorsed it to D., for 
his account, and as servant to him. R. Sho. 164*. 

So, if a bill be payable to C. or order, or to C. and his assigns, and 
by indorsement C. assigns to D., and he to others, and B. does not 
accept, &c. an assumpsit lies against A. by an indorsee or assignee. 
R. 2 Vent. 308. 

So, if B. accepts, and afterwards fails in payment. 

So, if an indorser pays to any indorsee, A. is afterwards liable to him. 
R. Lutt. 888 . Carth. 130. 

So, A. will be liable, though the bill was not presented at the due 
time, if no accident in the interim. R. Sho. 318. 

So, A. will be liable, though the indorser was a trustee for C., against 
whom an extent was sued. R. Carth. 5. 

But if the drawer upon protest repay the money to the deliverer, he 
shall not be afterwards liable to C., or any indorsee. Mar. 35. 

So, the drawer shall not be charged, if the bill be not, after the time 
of payment, protested in a convenient time. Per Treby, 1 Sal. 127. 

if a bill be not payable to another, or order, though it be indorsed, 
the indorsee shall not charge tlie drawer. Per Holt, 1 Sal. 133. (y) 

(F i.s.) 


25. The mere omission of words to give a power of transfer, will not make ?aa 
indorsement restrictive. 2 Burr. 1216. 1 Blk. 295. 

{y) Notice of dishonour ; et vide suprUy Protest. — 1. If the holder of a bill does not 
give collateral parties due notice of its dishonour, he makes it his own. 1 T.R. 167. 
2T. R. 186. 2 Blk. 747. 5 Burr. 2670. Str. 829. 

2. If the drawer had effects in the hands of the drawee when the bill was drawn, 

he is intitled to notice of non-acceptance, although, at the time when the bill was 
presented for acceptance, and thence until presentment of payment, he had not any, 
7 East, .* 559 . 5 Smith, 328 . 

3. If the drawer of a bill of exchange has reasonable ground to expect that it will 
be honoured on the strength of a consignment, he is entitled to notice of its dishonour, 
although no effects ever reach the drawee. 1 6 East, 43 . 

4. Where a bill was drawn for the accommodation of a remote indorsee, and the 
names of oil the prior parties, were lent to him ; held in an action against one of those 

parties. 
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partiei, an indorsep, that that defendant was entitled to notice of dishonour. 15 East, 
216. S. C. Bailey on Bills, 137. 3d. edit. 

5. The indorsee, without consideration of a bill drawn by a fictitious drawer, and 
accepted by a fictitious acceptor, is entitled to notice of the dishonour of the bill. 

4 Taunt. 731. 

6. If a bill of exchange is drawn and given in satisfaction of another bill dishonoured 
by one for whom, though no party to the original bill, it has been discounted, which 
also is dishonoured, and no notice of the dishonour given to the drawer, the original 
bill must be considered as satisfied, if it can be shown that the drawer had effects in 
tlie hands of the drawee. 3 M. & S. 362. 

7. The acceptor of a bill is discharged by the want of due notice of the dishonour 
of another bill given by him in payment of the former, and on which he has a right to 
sue. 3 Taunt. 1 30. 

8. If a foreign bill, presented for acceptance, be dishonoured, a protest for non- 
acceptance and notice are requisite. A subsequent protest for non-payment, with 
notice, will not supply the previous omission. 2T. R. 713. 

9. The payee and indorser of a note payable on demand, was held discharged under 
the following circumstances : — He had lent his name to enable the maker to obtain 
credit with the plaintiflfi he having then lately stopped payment, which was known to 
all parties. The plaintiff made advances for six months upon the note, which advances 
they afterwards renewed, without any communication with the defendant. The maker 
became bankrupt, payment was demanded and refused, but no notice was given to the 
defendant. 13 East, 187. 

10. It is no excuse for not giving notice to the drawer, that on an apprehension 
that the bill would be dishonoured, he lodged other money, which he hatl of the 
tlmwec’s, in the hands of the indorser, on an undertaking by the indorser, tliat he 
would return it whenever it should appear that he was exonerated from the bill. 
3B.&1^239. 

1 1. It seems that no other circumstances but the having effects in the drawee’s hands, 
can entitle the drawer to notice of dishonour. 2T. R. 713. 

1 2. If from the time when a bill is drawn to the time it is dishonoured, the drawer 
has no effects in the drawee’s hands, he is not entitled to notice of its dishonour, so 
that the bill will not be payment; the use of notice being, that the drawer maj^ with- 
draw his effects. 1 T. R. 405. 

13. If the drawer had no effects in the hands of the drawee, it docs not entitle him 
to notice that the payee liad. 1 B. & P. 652. 

1 4. Though the drawer of a bill of exchange having effects in the drawee’s hands when 
he drew the bill, or having then reasonable grounds for believing that it would be ho- 
noured when tlue, has a right to notice of its dishonour, and is discharged by the want 
of it ; yet his hiiving sent goods to the drawee, for which payment is to be made on a 
day subsequent to that on which the bill becomes due, does not range within either of 
the cases proposed. It is not equivalent to eftects in hand, since the money is not 
due ; and it affords no ground for supposing that the bill will be paid ; on the con- 
trary, it shows that the drawee by postponing the day of payment has not cash in 
hand, or cannot conveniently part with it. 4 M. & S. 226. 

15. Though ignorance of the place of residence of a party entitled to notice is an 
excuse for not giving any, yet it must appear to the satisfaction of a jury (to the court 
according to Wightw. 76.), tliat due diligence has been used to discover it. 12 East, 433. 

16 . Where the drawer said, before tbe bill became due, that it would not be paid; 
held unnecessary to give him notice of subsequent dishonour. 13 East, 213. 

17. It was held in this case, that if the payee of a note lends his name merely to 
give it credit, and to enable the ‘maker to raise money upon it, and knows at the 
time, that the maker is insolvent, he is not entitled to notice, and that it is no defence 
for him that the note was properly presented for payment. 2 H. B. 336. But sec 
13 East, 187. 

1 8. As well in the case of a foreign as of an inland bill, the want of effects in the 
hands of the drawee excuses (protest andj notice. 2 T. R. 713. 

19. The holders adding to a notice of dishonour duly sent, that Having reason to 
believe that a friend of the acceptor would take it up in a few days, he would, to save 
expence, hold the bill till the latter end of the week, does not oblige him to give a 
second notice of non-payment. 16 East, 105. 

20. The payee of a bill of exchange, having presented it for acceptance, which was 
refused, indorses it to the plaintiff for value, either to the drawer or to the indorsee. 
The latter presents it, and it is again refused acceptance, of which the drawer receives 
due notice. Held, that the drawer was not discharged from his liability to the in- 
dorsee 
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(Jorsec by the payee’s neglect to give notice of the previous dishonoiil*. 1 Mars. 6'lo. 
6 Taunt. 305. 

21. The notice must come from the holder himself; its object being to inform the 
other that he looks to him for payment. 1 T. R. 167. 2T. H. 168. Sti/j fine, 2 Taunt. 
224. 

22. The notice must be sent within a reasonable time ; and what is a reasonable 

time is, after the situation of the parties, and the other facts of the case have been as- 
certained by the jury, purely a question of law, since, for the sake of certainty, no 
question should ever be left to a jury which the court are (constitutionally and in the 
nature of things) competent to decide. 1 T. R» 167. 2 T. R. 186. Sub fine. 6 East, 3. 

2 Smith, 195. See Doiigl. 515. 

23. The rule on the subject of notice is, that if the parties live in the same place, 

the notice must be later than the day after the dishonour. If at a distance, it must 
be sent by the next post. 1 T. R. 167. 2T. R. 186. Sub fincy which means the 

next convenient post. 6 East, 3. 2 Smith, 195. 

24. If notice is actually received at any hour before the expiration of that day on 
which it ought to be given, it is sufficient. 2 Taunt. 224. 

25. Where a bill is returned for non-payment to a party residing in the country, and 

the post goes out so soon that day as to render it impossible or very inconvenient to 
give notice to the drawer by the next post on the same day, it may be an excuse for 
not sending notice to him by that post ; but it must, at any rate, be sent by the next 
following post ; and it will not be good if sent by a private hand on the next day, and 
it does not arrive till after the post. 2 Smith, 195. 6 East, 3. 

26. Sending notice by post is sufficient, though it is not received ; and where there 
is no post, it is sufficient to send by the ordinary mode of conveyance. 2 M. B. 509. 

27- Where it is necessary or more convenient for the indorsee to send notice, by 
other conveyance than the post, of dishonour, he is entitled so to do, and may charge 
for the same, 2 Smith, 404. 

28. In the case of a foreign bill, it is sufficient to send notice by the first regular 
ship bound for the place to which it is sent; and it is no objection, that if sent by a 
ship bound elsewhere, it would by accident have arrived sooner, though the liolder 
wrote other letters b}^ that ship to the place to which the notice was to be sent, 
2 H. B. 56.5. 

29. If the holder of a hill or note place it in the hands of his hanker, the hanker is 
only bound to give notice of its dishonour to his customer in like manner as if ho 
were himself the holder, and his customer were the party next entitled to notice. And 
the customer at the like time to communicate such notice as if he had received it from 
a holder. 3B.&P. 599. 9East,3^i7. 1 5 East, 291. 

30. If the day on which notice ought to be given should be a day of public rest, the 
notice need not be given until the following day. 3 B. & P. 599. 

31. Notice of the dishonour of a foreign bill sent to a party residing here, is suffi- 
cient notiee, though the fact of its having been protested is not likewise communicated . 
1M.&S.288. 

32. The circumstance that the defenxlant, the drawer of a bill dishonoured, on being 
applied to by the holder, advised him to return it to the plaintiff) the indorser, and 
that the drawer had paid the plaintiff* money on account of the bill, are sufficient, 
whence due notice of dishonour may be presumed, 1 Taunt. 1 2. 

33. An omission to give due notice of the dishonour of a bill to a party entitled 
tloes not extinguish the debt clue from him upon the bill to the holder. Therefore he 
may revive the holder’s right, by waiving the want of notice. 1 T. R, 405. 

54. A party discharged by want of notice, may revive his liability by a subsequent 
promise to pay the bill, as by saying, wlien applied to, that it must be pmd. 2 T.R, 713. 

35. Notice of the dishonour of a bill is dispensed with, if, on calling at the party’s 
counting-house within the hours of business, and knocking a sufficient time, no one is 
found in attendance. 1 M. & S. 545. 

- 36. Semble, a defence of payment by the drawer is a waiver of laches in the holder. 
Wightw. 76. 

37. If the indorser of a bill, discharged by the laches of the holder, but of which 
circumstance he is ignorant, propose terms for liquidating the bill, which are rejected, 
he may, nevertheless, stand upon his original rights. 1 T, H . 712. 

38. An indorser by an indorsee dischai'ged by delay, applied to for payment by u 
letter explaining the laches, “ that he could not think ot remitting till the bill was 
sent, and that if he was considered unsafe, it might be returned to another indorser,’’ 
was held to be no waiver. 4 Taunt. 93. 

, ' (F 
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(F 13.) Against the acceptor, &c. 

So, if A. draws a bill of exchange upon B., payable to C. or order', 
and B. accept it, an assumjp&it lies by the custom of merchants by C. 
against B., for by his acceptance he undertakes to pay. R, 1 Rol. 6. 

2 Cro. 306. 

So, ifC. by indorsement assigns to D., and he to others^ B. will be 
liable to an assumpsit^ by any assignee. 

So, every indorser shall be liable to any subsequent indorsee. R. 
Skin. 343. 4-10. 

Though the bill was payable to B. or bearer ; for the indorsement 
makes a new bill. -R. 1 Sal. 125. 133. Skin. 410. 

Though the bill was forged, &c. for tlie indorsement charges the in- 
dorser, and therefore the hand of the drawer to the bill need not be 
proved. Per Holt, 1 Sal. 127. 

If A. draws two or three bills for the same sum, according to the 
custom of merchants, the one payable if the other be not paid, and B. 
accepts the second, and not the first, an assumj)sit lies against him upon 
the first with an averment, tlmt he has not paid the one or the other. 
Dub. T. 12. W. 3. inter Milner and Harrison. 

If B. accepts a bill for himself and C., who are joint«*traders, in re- 
spect of their trade, both are bouind. 1 Sal. 126. 

If the acceptance be a year after the bill was payable. R. Carth, 459.^ 

So, if A. draws a bill payable to C., for the use of D., and C. in- 
dorses it, an assumpsit lies by the indorsee, tliough C. had paid it upon 
an extent at the suit of the king against D. For C. was the visible 
owner. R. Sho. 4. 

Though C. sold to the indorsee upon a discount, where the bill is 
payable to C. or order, and not bearer. Per Holt, 1 Sal. 128. 

Though a recovery be against the drawer, if no satisfaction thereon 
R. cont. but reversed, 2 Sho. 495. 

But debt does not lie against the accej^tor ; for his engagement is 
collateral. R. Hard. 487. Acc. 1 Sal, 23. 

So, if the drawer upon a protest repay the money mentioned in the 
bill to the deliverer, the acceptor cannot be afterwards sued by him 
to whom the bill was payable, if he was only assignee to the deliverer. 
Mar. 35. 

So, if an indorser be not charged in a convenient time after the bill 
due, an action does not lie against him. Per Holt, 1 Sal. 128. 132. 

And three days seem a convenient time upon an inland or foreign 
bill ; but the usage of merchtots ought to govern in such a case. 1 Sal. 
132, 133. 

Or, if there be not a demand, or a prior endeavour to have it from 
him, who drew the bill, or to whom it was directed. 1 Sal. 126, 127, 
132. Vide ante, (F 11.) post, (F 14.) 

If there be not a demand on the indorser after the indorsement made. 
Per Holt, 1 Sal. 128. 

So, if a bill payable to B. or bearer, be indorsed to another, the^ in^ 
dorsee cannot maintain anactipn upon it. R. 1 Sal. 125. Skin. 332. 

If a bill be* accepted by onS joint-trader for himself and his partner, 

VoL. V. K when 
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when it does npt concern their trade, it does not bind his partner. 
lSaLl 26 .(?y) 


( 5 /) 1 . Action lies for the drawer against the drawee after acceptance. 1 Wils. 185. 

2 . When a bill is dishonoured, though before the day on which it is drawn payable, 
every one must immediately answer to the holder, who became paily to it before him. 
Dougl. 55. 5 East, 481. 

5. s\n action lies for the indorsee of a lull against a tenant on whom it is drawn and 
;^ccepted generally, though the order is to place it to the amount of his masters, and 
the letter of advice sent to his masters. Str. 955. B. U. H. 1 . 

4. The drawer of a bill is only bound to pay within reasonable time after receiving 
notice of its being dishonoured. Therefore, where he received notice the day after 
the bill became due, a tender on the following day was held to be in time. 1 Mars. 3G. 
5 Taunt. 240. 778. 

5. Giving time to any of the parties is a discharge of every other party who, upon 

paying the bill or note, would be entitled to sue the party to whom such discharge 
or time has been given. 2 B. & P. 61. 8 East, 576. Str. 792. Dougl. 250. 

IT. R. 167. 

6 . An agreement by the holder of a bill of exchange to give time to a party liable to 
him thereon, not only suspends his right for the time against that party; it destroys it 
altogether against those whose names are upon the bill, between himself and the person 
forborne; for this reason, that to sue them before the expiration of that time would be 
to violate his agreement, since they would immediately call upon the party forborne ; 
and he cannot sue them afterwards, perhaps because edther the rule that a personal 
right in action once superseded is gone for ever, or he has no right to postpone their 
remedies upon the hill. But parties to the bill, antecedent to the person forborne, 
are not therebj^ tiischarged, since the same reason does not hold to prevent the holder 
suing them hutanter, 4 M. Sc S. 251 . 

7. Though discharging or giving time to any of the parties is a discharge of every 

other, who, upon paying the bill or note, would be entitled to sue the party to whom 
such discharge or time has been given; yet, if such other party assent to the time 
being given, he promise to pay the bill or note, his linhility will be continued in the 
Ibniier case, and revived in the latter, though in the latter such promise were intulc 
under a misconception of the law, the piu*ty believing himself to lie still liable. 5 B. & P. 
3(i3. 12 East, 58. 

8 . Agreeing, after a bill has become due and been regularly protested for non- 
payment, and notice thereof given not tt> press the acceptor, will not discharge the 
drawer. iB.A P.652. 

9. Where, on communicating to the drawer an ofter that had been made by the 
acceptor, he answered, “ on may do as you like; for 1 have had no notice of the 
non-payment,” whereas, in fact, he had ; held, that the declaration amounted to an 
assent. 5 B. & P. 565. 

10 . A bill is indorsed by A. to B., by B. to C., and C. to D. It is dishonoured in D.’s 
bands, w ho thereupon returns it to ( \, by whom time is given to the payee for dis- 
charging it. The bill is afterwards returned to D., who sues the drawer thereon. Held, 
that as there was not privity between D. and C., in the given time to the payee, C.’s act 
could not prejudice D.’s right. 4 M. Sc. S. 226. 

1 1 . I'hough the payee receive part of the money from the drawer when the bill be- 
comes due, and takes an undertaking from him indorsed on the bill, to pay the residue 
at a future time, the acceptor is not discharged. Dougl. 250. 

1 2 . Nothing w ill discharge the acceptor of a bill of exchange but payment or release ; 

therefore, he is not discharged by the holder taking a cognovit from the drawer ; and 
its being an accommodation-bill makes no difference ; nor that the holder when he 
takes it knows it to be so. 1 Mars. 14. 5 Taunt. 192. 4 Taunt. 750. 

15. Receiving part of the: money on account from an indorser, will not discharge the 
drawer. 1 B. & P. 652. 

14 The holder of a bill of exchange may sue a subsequent indorser, notwithstanding 
he has ineffectually taken in execution the body of a prior indorser, and afterwards 
set him at liberty. 2 Bik. 1285. 

15. If the drawer of a bill of exchange is compelled to pay through default in the 
acceptor, a new cause of action against the acceptor thereby arises, which cannot be 
ajffected by what may have passed betw een him and the former holder. Therefore, he 
isJiable to the drawer, notwilbstanding Jiis discharge under the lords’ act on an execu- 
tion at the suit of the foi iuer lioldcr. 4 T. R. 525. 

16. Nothin'* 
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(F 14. a.) How the remedy is to be pursued. 

In an assumpsit upon a bill of excliange, the plaintiff must declare 
upon the custom of merchants ; for an indebitatus assumjmt does not 
lie without a consideration proved. Per 2 J. 1 Vent. 153. Semb. 
Lrut. 1585. 1594. Garth. 83- Skin. 332. R. 2 Mod. Ca. 373. 

And if the declaration be upon the custom, and also an indebitatus 
assumpsit^ and entire damages, there shall be no judgment. 1 Vent. 
153. R. 1 Sal. 24. 129. 1 Lev. 298. 

So, it must allege the custom amongst merchants, &c. ; for if it be 
alleged amongst all persons, it will be bad. R. Lut. 892. b. 

Or, that by the custom of England, thougli the words, “ of Eng- 
land,’' shall be rejected as surplusage. R. Hard. 486. R. 5 Mod. 367. 

So, the declaration must shew the custom pursued ; and therefore it 
ought to shew the time and manner of acceptance. R. Lut. 233. 

Ought to shew what the time shall be by the usage if the bill be 
payable at usance, &c. 1 Sal. 131. 

But if the custom be alleged at London, that any merchants, &c. it is 
well. R. Lut. 233. 1585. 

And if the plea be general, that by the custom of merchants, &c. it is 
sufficient, without showing the custom specially ; for the court will take 
notice of it. R. Sho. 129. 

If the declaration be u]>on the custom, and that he to whom directed 
refused payment, per quod the drawer oncrahilis devenit^ it is sufficient, 
without an express promise alleged, R. 1 Sal. 128. 


IG. Nothing but an express declaration b}/ the holder will discharge the acceptor. 
Dough 476. 

17. If there is a virtual acceptance, in consideration that goods shall be consigned 
to the acceptor to answer the bill, together with h policy on then), the holder of 
the bill, by taking to the goods and selling them liiinself, discharged the acceptor. 
Dough 297. 

18. A bill is accepted payable at a banker’s counting-house. The bill when due is not 
presented for payment, whereupon the acceptor writes to the holder (the drawer) re- 
ing that the bill might be returned to him ; wlio in answer, acquaints him that the hill 
could not be found. Afterwards, and after a lapse of time sufficient to have with- 
drawn the funds which the acceptor had placed with the hanker to answer the bill, 
the banker fails with said funds in his hands. Hekl, that the accej)tor was still liable 
on the bill (which, upon farther search, was discovered). For, upon notice that the bill 
was lost, he was under no further obligation to keep funds with the banker ; his neglect, 
therefore, to withdraw them was at his own risk. 4 M. & S. 462. 

19. To an action by the indorsees of a promissory-note against the drawer, the 

defendant pleaded that he drew the note as surety only for the payee, and that the 
plaintiff had released the payee from all claim in respect of the said note; without 
alleging the plaintiff had notice of the want of consideration between the defendant 
and payee, field, that the release did not operate as an extinguishment of tlie con- 
sideration which the plaintiff had given to the payee for the note, so as to make it a 
note without consideration between himself and the defendant, and, therefore, that the 
plea was bad. 1 Mars. 207. 5 Taunt. 551. 

20. A person who has been on discharged by laches from his liability oh a bill or 
note is always discharged. Therefore, where two or more parties to a bill or note 
have been so discharged, but one of them not knowing of the laches, pays k, he pays it 
in his own wrong, and cannot recover the money from another of such parties. 
1 2 East, 454. 

21. A promise without new consideration, to pay a lost bill, is void. 4 Taunt. 602. 

22. The acceptor cannot be sued here after he has been tlisclmrgcd by the laws of 
the country where the acceptance was made. Str, 755. 

K 2 So, 
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So, it is sufficient to say quod fecit hillam manu sud subscript.j though 
it does not say, secundum mum mercatoi'um, R. Lut. 279. 

Or, that value was received. Lut. 889. a. 

That Lt was accepted and paid for the honour of the drawer, without 
saying to whom. R. after verdict. R. Lut. 899. b. 

That the defendant was an indorser, without an averment, that the 
plaintiff demanded it of the drawer, or former indorser. Cont. per 
Holt. 1 Sal. 126. R. acc. 1 Sal. 133. Vide ante, (Fll. 13.) 

I'hat the defendant undertook to pay secundum tcnorem billcCy though 
the acceptance was after tlie bill due ; for secundum tenorem shall be re- 
jected as surplusage. Per Holt, 1 Sal. 127. 129. 

It is' not necessary to make mention of the protest in a declaration 
upon an inland bill upon the st. 9 & 10 3. 17. R. 1 Sal. 131. 

Or, that he inquired for him, to whom the bill was directed, before 
protest; for quod non flit inventus^ is sufficient. R, Carth. 510. 

Nor, is it necessary to allege a promise after protest. Ibid. 

So, if the custom be alleged, that the bearer shall maintain an 
action upon a bill payable to B. or bearer, and the defendant demurs, 
judgment shall be for the plaintiff; for, by the demurrer, the custom 
is confessed, though there is none such. R. 1 Sal. 125. Skin. 34*6. 

So, if the declaration alleges, quod, indcnsavit^ without saying that 
he subscribed it, it is sufficient after verdict for the plaintiff; for a 
good indorsement must be proved. R. 1 Sal. 130. 

So, if the action is upon the first bill, and it is not alleged that 
the second or third was not paid ; for it shall be intended after ver- 
dict. R. 1 Sal. 130. Carth. 510. 

[When a l)ill is drawn, Pay my first, my second not paid ; in an ac- 
tion on the first, it is not necessary to aver that the second was not 
paid. The averment on one goes to the other also. Str. 214.] 

[It is not necessary to lay an express assumpsit ,* nor to allege a re- 
quest before action brought. Ibid.] 

So, if the declaration alleges the custom to be, that if a bill be duly 
accepted and afterwards refused, the drawer shall be liable, and shew s 
that the bill was, after tlie time it became due, presented and refused, 
it trill be w^ell ; for the drawer is liable at any time ; and the alleging 
U»e custom more strict than was necessary, was surplusage. R. 
Shoi 318. 

So, in a plea of a bill of exchange, the custom need not be alleged. 
R. Carth. S3, (z) 


(z) 1. Declaration. Kw averment that on such a day a bill was drawn, payable 
such a time alter date, sufficiently expresses that the bilhwas dated on that day. 
3 B. & P. 173. 

2. In declaring on a bill or note, it is not necessary to state that the drawer or 
.maker delivered it to the payee; it is implied in the allegation that he made the bill. 
7 T. R. 596. 

.3. An averment that a bill accepted payable at the house of certain persons, was 
presented for payment to those persons, " according to the tenor and effect of the 
acceptance,’* imports that it was presented at their house. 3 Taunt. 415. 

4. If it he stated that the bill was delivered to the drawee, and that he accepted 

it, it is not necessary to allege that he delivered it back. 5 East, 476. 2 Smith, 45. 

5. In declaring on a promissory-note, made payable at a particular place, if (after 
having averred a presentment at the place) it be alleged that the defendant has hot 
paid the inone}, iut has always refused so to do, it is sufficient, without stating in 

terms 
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terms that the defendant refused payment on prcscntinent at the place, the greater 
refusal of payment every where, includes the lesser, of payment at the appointeil 
place. 3 M. & S. 1 50. 

6. If a protest, when necessary, be not stated in the declaration, it is a ground of 

nonsuit ; but the defendant cannot therefore move in arrest of judgment, li, 

714. n. 

7. Declaration that defendant and another made their promissory-note, by wdiich 
they jointly or severally promised to pay, is iinotyectionable. Cowp. 8.J5?. 

8. In a declaration by the indoi'see against the acceptor on a bill of exchange, 
it is not necessary to aver that the acceptor had notice of the indorsement. 

2 Smith, 44. 

9. Notice of indorsement need not be averred in an action by the indorsee against 
the maker of a note. 1 B. & P. 625. 

lo The omission in an action against an indorser, of alleging a demand op the 
acceptor, and refusal by him, on the day the bill became due, and notice to defendant, 
is not cured by verdict. Dough (>79. 

1 1. Evidence. — If a party insists, as a part of his case, that a debt has been satis- 
fied, the proof that it nas been, and therefore of all circumstances essential to a 
complete satisfaction, lies upon him. If, therefore, a bill of excliangc is given in satis- 
faction of another bill dishonoured, which second bill is also shewn to have been 
dishonoured, a party sued upon the original bill, must, if he contends that such bill 
has been satisfied in law, by the want of notice of the dishonour to the party giving 
it, shew that no notice was given. 5 M. & 8. 562. 

12. The drawer of a bill must be presumed to have effects in the hands of the 
drawee ; so that it lies on the holder to prove the contrary tp exjcQse the want of 
notice. 2 T. R. 713. 

13. The holder of a bill lost by, or embezzled from, the defendant, must, if duly 
required before trial, prove on what consideration he took it. 4 Taunt. 1 1 4. 

14. A protest must be proved in an action on a foreign bill. 5 T. R. 239. 

15. To suffer judgment by default is to admit the demand; therefore the <jjiantuw 
of the demand, and not its existence, can alone be litigated under the writ of inquiry. 

3 Wils. 155. 2 Blk. 748. Hence a defendant sued as acceptor of a bill, need not 

be proved to have accepted it ; though the bill must be produced at the inquisition, 
to see whether any part has been paid. 3 T. R. 501. 

16. If the drawee of a bill accept it, saying that though the drawer had not re- 
mitted to him, he expected that he would in a few days, and that as he had a bill of 
his for a larger amount, which would be paid, he would ttike all risks upon himself, 
this is not evidence of money had and received by the drawee to the use of an in- 
dorsee. Particularly if the action be upon the bill, and the defendant have no notice 
of the plaintilf’s intention to charge him for money had and received. 5 B. 6c P. 55f> 

17. To warrant the inference, that B. an acceptor, knew that the payee was ficti- 
tious evidence of irregular and suspicious conduct in regard to their bills drawn !>y 
the same drawer, payable to fictitious payees, and accepted by B. though no connec- 
tion is shewn between those bills and the present, nor Knowledge by B. that in those 
the payees were fictitious, proved. 2 H. li. 288. 

18. A., in Jamaica, draws a bill on B. in London, on a Jamaica stamp, leaving the 
payee’s name in blank. C. gets possession of the bill,' and inserts his own name as 
payee, without any other authority than a letter from B. promising to accept it; but 
having the address torn oft', and containing nothing to shew to whom it was addressed ; 
held, that this was not evidence to shew that C. Mas payee of the bill. 1 Mars. 29. 

5 Taunt. 529. 

19. Generally speaking, the indorsee of a bill of exchange payable to order, must, 
in deriving his title, prove the hand-writing of the first indorser ; but qucerc, whether 
the case of a bond fide holder of a bill payable to a fictitious payee, is not an exception 
to it? 3 T. R. 174. 

20. The drawee of a bill, by Rccepting it, only admits the handwriting of the 
drawer, not therefore that of the first indorser, where the bill has been indorsed 
before acceptance; so that the hand-writing of the first indorser must be proved on 
suing the acceptor, i T. R. 654. 

21. Practice.'^ Pk bill must be produced to be enforced. 4 Taunt. 602. 

22. After judgment by default in assumpsit on a bill of exchange, the Courts of K. P. 

6 C. B. will reler to the Master to see what is due for principal and interest. 4 T* 

R. 275. 1 H. Bl, 252. Id. 529. 541. The Court of Exchequer will not. Anst. 24^9. 

23. After judgment, by default in debt, on a judgment upon a bill of exchange, the 
Court, on behalf of the plaintiff^ will not refer to the master to compilte what damages 
be h entitled to. 8 T. R. 369. 

K 3 24. A 
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[[ (F 14. b.) Alteration.] (a) 


24. A rule to refer a bill to the prothonotaiy, cannot be resisted on the ground of 
irregularity in the judgment. 1 B. & P. 369. 

25. Where one of the counts in a declaration is on a bill of exchange, or a promis- 
sory-note, and there is a demurrer to that count, and judgment for the plaintiftj and 
issues are joined upon the other counts; the plaintiff* may refer it to the officer to 
compute what is due for principal and interest on the bill or note on that count, 
before a nolle prosequi is entered as to the issues. 7 T. R. 473 . But see 2 Smith, 44 . 
and Tidd’s practice, contra. 

26. After judgment by default in an action on a bill or note, it will not be referred 
to ascertain the amount of charges and expences. 2 B. & P. 55 . 

27. A foreign bill will not be referred to the master to compute re-exchange. 
1 2 East, 420. 

28. 'Ihe Court will not refer a bill of exchange for foreign money, such as Irish 
money, to the Master, since the value can only be ascertained by a jury. 5 T. R. 87. 

29. If interlocutory judgment on a bill of exchange be signed in the K. B. for want 

of a plea, a rule may be granted on the same day for referring the bill to the Master. 
But if such judgment be given upon demurrer, the plaintiff^ must wait for his rule 
until the day following, since here the day upon which judgment is given, was granted 
by the record to the parties, and it would be incongruous to deprive either, of them 
of a part of the day, after the whole of it had been already granted to them, 3 M. 
& S. 109. 3 Smith, 179 . 

30. The defendant is entitled to notice of the time of computing principal and 
interest on a bill. 4 Taunt. 487. 

31. Proceedings will be stayed in an action against an indorser of a bill, upon j)ay- 
ment of the debt and costs of that action ; against the acceptor only, on payment 
of the costs of the different actions instituted by the plaintiff by reason of his default. 
4T. R. 691. 

^ 32. If, pending a suit on a negotiable instrument, the jdaintiff deposits it as a secu- 
rity, the depositary (witli notice) cannot sue thereon ; and the plaintiff’s right is not 
affected thereby. 1 Taunt. 109. 

(rt)^ 1 .^ Any alteration which vitiates a deed will avoid a bill of exchange, insomuc h 
that it is not available, even in the hands of a Ixmd Jidc holder for valuable consid- 
eration. 4 T. R. 520. 5 T. R. 367. 2 H. B. 140. 1 Anstr. 225. 

2 . If two persons exchange acceptances, and, before they pass them away, idter the 
elates, new stamps are necessary, 9 East, 190. 

3. A material alteration in a bill of exchange, after acceptance, though before in- 
dorsement, vitiates it. 1 M, S. 735 . 

4. A hill drawn payable so many days after sight, is accepted, and then, by mutual 
consent of drawer and acceptor, altered twice ; the first time by increasing the days 
of pa}'inent ; the second by restoring the bill to its original form, and bringing forward 
the date. Both alterations were made before the bill was transferred by the drawer, 
but the second was made after the bill had become due, as it originally stood. Held, 
that as when the last alteration was made, the bill, according to its original tenor, w^as 
spent, that alteration was the draw ing of a new bill, and rendered a new stamp neces- 
sary. 5 T. R. 537. 

5. A material alteration of a bill, as, by bringing forward its date, accepted and 
re-delivered to the drawer as a security for a debt, though before indorsenient, vitiates 
it, milcss made to correct a mistake. 15 East, 412. 

6 . A banker’s check cannot be post-dated without a stamp. 3 B. & P. 5 .' 39 . 

7. An alteration by the drawee on acceptance, after inaorsement, postponing the 
time of payment, vitiates the bill, which cannot by re-stamping be made available, 
is a conditional acceptance agmiist antecedent parties, 1 Taunt. 420. 

8 . An alt^ation in a bill of exchange accepted at a particular place, of the place of 
repayment, is a material alteration, i M. & S 4 735 . 

9. Inserting words in a bill or note originally, stating such value to have beeh 
received on a particular account, will render a new stamp necessary. 10 East, 431. 

10 . Where an alteration is made in a bill or note with the consent of all parties, 

in order to correct a mistake, and to make the instrument consistent with the origin^ 
intention of the parties, a fresh stamp is not nccessaiy. 5 Esp. 246. ; cor. Le Blanc. J. 
cited. 10 East, 435. and J 5 East, 417. ^ 

1 1 . A bill of exchange is not vitiated by a third person, through mistake cancelling 
the acceptance 15 East, 17, 


12. If 
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(F 14. c.) App(frtionment. (h) ] 

[ (F 14. d.) Re-exchange and extra Charges, (c) ] 

(F 15.) Promissory-Note. 

So, by tlie st. 3 & 4 Ann. 9 . after 1 May, 1705, all notes made l)v 
any person, (or by the servant or agent of any trader, usually entrusted 
to sign notes for his master,) whereby promise is made to pay a sum 
to any or order, shall be payable, indorsible, or assignable, as an iiv 
land bill of exchange. 

And the person to whom payable, indorsed, or assigned, may 
maintain an action against him who signed, or whose servant or agent 
signed it, or against any of the indorsers, as in case of inland bills of 
exchange. 

And notes payable to any, or bearer, shall be construed due to the 
person to whom made payable, who may maintain an action as in 
case of inland bills against him who signed, or whose servant or agent 
signed it. 

[Three days’ grace are allowed on promissory-notes as well as on 
bills of exchange; for the st. 3 & 4* Ann. c. 9. puts them upon tlie 
same footing in every respect. 4 T. R. 148.] 


12. If the drawee on acceptance vitiate the bill, by postponing the time of paymetit, 
and the holder on its being returned, makes no objection, but presents it at the 
deferrecl period, his assent to the alteration may be presumed. 1 7'aunt. 120. 

(h) 1. In those cases which a defendant might insist upon a total want oi‘consitIer- 
ation, if there really was none, he inav shew that the consideration does not tLXteiul 
to all the money payable by bill or note, and the plaintilf shall only recover for the 
residue. Peake, (SI. But the money as to which the consideration fails, must be of 
a specific li(juidated amount ; for where the partial failure of consideration arises from 
unliquidated damages, sustained by the breach of a subsisting contract, the perform- 
ance of which was the consideration of the bill or note ; but the plaintifi' will be 
entitled to a verdict, in like manner as if there had been no such failure of consider- 
ation, leaving the defendant to his cross-action. 1 Camp. 40. n. 2 Camp. 34G. 
14 East, 486. 3 Camp. 38. 7 East, 479, 480. 

2. After a partial satisfaction, the holder is entitled to a verdict only for what 
remains unpaid. 1 H. B. 88. 2 Wils. 262., questioned by Wilson J. in the above. 

5. If, when a note is indorsed, the indorser tells the indorsee that he must not 
negotiate it, as he should want it when he came to settle accounts with the maker, 
the indorsee’s right against the maker is to the same extent, and no more, as the ii> 
dorser’s. 1 B. & P. 598. ‘ 

(c) 1. The drawer of a foreign bill is liable for the re-exchange, and every other 
cxpence arising from the non-acceptance or non-payment, notwithstanding the 
dishonour is expressly ordered by the country on which it is drawn. 2 il «& B. 578. 

2. Upon a foreign bill, the re-exchangc forms a part of the cxpence of the return ; 
and, let the bill be returned through ever so many hands, the drawer is liable for the 
re-exchange upon each retiu-n. 2 H. B. 578. 

5. An acceptor is not liable for re-exchange. 12 East, 420. 

4. Where, on a question whether the plaintiff was entitled to re-exchange, the 
jury, on full consideration, found for the defendant ; and it was not clearly apparent 
that a course of roexchange subsisted between the two countries. A new trial was 
refused, because the Court would infer that the verdict went upon the ground that it 
did not. 1 1 East, 265. 

5. The costs of a declaration against the drawer are not chargeable on an indovser, 
who is sued, till the appearance-day of the return. 2 Blk. 749. 

6. Where a bill is returned to an indorsee dishonoured, he may claim extra charges 
against the indorser, exceeding 5 per cent., if they are fair and reasonable, and war- 
ranted by usage. 2 T. R. 52. 

[Three 


Iv 4 
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[Three dayy’ gf ace are allo^d on notes payable to A*, without 
adding to his order, or to bearer.” 6 T. R. 123.] 

Before that statute, a npje payable to A. or order, if it was assigned 
or indorsed to B., could not have been sued by B. except in the name 
of A. ; for it was not in the nature of a bill of exchange. R. con^. 
in C. B., T. 9 W. 3. rot. 500. Cromwell. Dub. B. R. T. 12 W. 3. 
^ter Swijft; and Butcher. B. R. Clerk and Martin, 1 Sal. 

jl29. R. inter Buller and (3rips, 2 Ann. Mod. Ca. 29. 

So, upon a jiote to A. or bearer, the law does not presume an as- 
sumpsit to the bearer. R. 2 Lev. 299. Acc. inter Butcher and Swift, 
T. 12W.3. 

And the plaintiff could not declare upon a promissory note, as 
jUpon a bill of exchange. R. 1 Sal. 24. 129. 

But now, upon a note to A. or bearer, an assumpsit lies by A. 

And if a note be payable to A. or order, an assumpsit lies by A., or 
by any to whom it shall be indorsed ; for by the st. 3 & 4 Ann 9. the 
assignee or indorsee may maintain an action against the drawer or in- 
dorser, and recove^L* damages. 2 Mod. Ca. 374. 

Yet debt does not lie upon a promissory-note, by any against the in- 
jdoi:ser, or drawer ; for it is ntade by the st. 3 & 4 Ann. 9. of the nature 
of a bill of exchange, which is pnly evidence of a debt. R. 2 Mod. 
Ca. 373. 

[Whether demand on drawer is necessary to charge indorser, is a 
point in much doubt; but the objection must be made at trial; for on 
the face of the declaration it is well. B. R. H. 322.] 

Eyre C. J. in C. B. directed to find for defendant, mdorscr of a 
promissory-note, because plaintiff did not prove demand on the drawer, 
Str. 649 .] 

[There must be a demand on the drawer of a note before the indorser 
can be charged; if he is run away, it is not enough to shew that, but 
plaintiff must prove he attempted to find him out. 1087. Per Hard- 
wicke C. J. Sed vide inira.] 

Hardwicke C. J. said, Holt C. J. and Eyre C. J. were of opinion 
that the indorser of promissory-note should not be charged, unless a 
, demand had been made on tlie drawer; but that Pratt C. J., King C. J., 
Raymond C. J., and himself, were of opinion he might, and determined 
accordingly in tliis case. B. R. H. 295. Sed vide supra, (F 14.) 

[If indorser pays part of a note, it is not necessary to prove demand 
on drawer. Str. 1246.] 

[If the indorsee receives part of the drawer, the indorser is absolutely 
discharged. Str. 745.] 

[It is the same tiling, whether the drawer, or one for him, pays the 
money ; and so, if the drawer is sued by the indorsee, who obtains in- 
terlocutory judgment, and the bail pay the note, and take assignment 
of note and judgment, they cannot recover against the indorser. 
Wils. 46.] 

[If husband indorses a note given tp him by his wife, it is good as 
between him and the indorsee. 2 Atkyns, 181.] 

[So, if the note be given by an infant. Ibid.] 

[So, though some of the indorsees did not pay a valuable consideration, 
yet if tlie las^t did, it is good as to him, unless fraud or equity appears, 
ibid.] 

iThc 
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CThe bearer of a note, “ pay to ship Fortune, or bearer,” may bring 
action in his own name, and declare both as on an inland bill of ex« 
change, and for money had and received, B. M. 1516.] 

[If plaintiff has indorsed a note in blank, his name may be struck out 
after the note is delivered in at nisi prim. Str. 1103,] 

[Proof of the acknowledgment of indorser of his name, is not evi- 
dence against the drawer in action by indorsee ; the indorser’s hand 
must be proved. Barnes, 436,] 

[If a promissory note is wrote in the defendant’s own hand, there 
ne^s no subscription, nor need it be laid in the declaration that he 
signed it, Str. 399. 2 Ld. Raym. 1376. Str. 609.] 

[If one action is brought against the drawer, and another against the 
indorser of a promissory note, execution shall be only on one. Str, 515.] 
[Promissory-note payable to A. or order, may be assigned by the ad- 
ministrator of A., and the indorsee may bring action in his own name, 
without of the letters of administration alleging custom of mer- 

chants. 3 Wils. 1.] 

[By stat. 15 G. 3. c. 51. negotiable promissory-notes and inland bills 
under 20s. are prohibited under penalty from 20l. to 5l, recoverable be- 
fore one justice on non-payment and want of distress, three months’ 
imprisonment ; to continue five years.] 

[By stat. 17 G. 3. c. 30. negotiable notes under 5l. shall specify the 
person to whom payable; the real date; shall be payable with in 21 days 
of it, and not negotiable after that time. Note and indorsement to be 
attested by one witness. Penalties as in 15 G, 3. c. 51; both acts to 
continue five years.] 

(F 16.) What words make a promissory-note assignable. 

A note promissory does not require any express form of words and 
therefore a note, whereby A. promises to account with B. or order 
for lOl. is good and assignable; for it is tantamount to *‘I promise to 
pay,” &c. R. 1 1 Geo, 2 Mod. Ca. 363. 

[A promissory-note to pay within two months after a ship is paid 
oft: Str. 24. H. 23 G. 2. 1 Wils. 262.] 

[A promissory-note from A. to pay so much to B. for the debt of“ 
C. to B. Str. 264.] 

[A promissory-note to be accountable to order for 1 OOl. value re- 
ceived. Str. 629. 2 Ld, Raym. 1396.] 

[‘‘I do acknowledge that A. delivered me such bonds and notes, 
and B.’b receipt and bill on me for lOL, which lOl. and 151. 5s. balance 
due to A, I am still indebted, and promise to pay.” Str. 706.] 

[“I promise to pay to A.,. &c. three months after date, value re- 
ceived of the premises in Rosemary-lane.” Ld. Raym. 1545. 

[Note given to an infant, payable when he shall come of age, viz. 
such a day. 1 B. M. 226.] 

[To pay six weeks after the deatli of his father; for there is no con- 
tingency whereby it may never become payable. Str. 1217. Willes, 
393. S. C.] 

But, I promise to pay 70Z. or surrender A., is not assignable; for it 
was satisfied by surrender. R. 11 Geo. 2 Mod. Ca. 362. 

Or, I promise to pay lOZ. to B. if my brother does not by such a day . 
.2 Mod. Ca. 263. 
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[Or, to pay so many days after granter should marry, is not negotiable 
within the statute. Str. 1151.] 

[Or, to deliver up horses and a wharf, and to pay money at a cer- 
tain day, within the statute. Str. 1271.] 

[A note payable eventually, upon an unceilain contingency, can 
never be a negotiable note; as to pay on the death of A. if he leaves 
drawer sufficient to pay it, or he is otherwise able. 1 B. M. 323. 
5 T. R. 482.] 

[The plaintiff declared on a promissory-note given to him by the 
defendant, and alleged that before the note was given it was agreed 
between them, that if tlie defendant should buy of die plaintiff ail 
the ipalt expended in his dwelling for three years, the note should 
be void; averred that the defendant had expended a certain quantity, 
of malt, and had not bought it of plaintiff; and it was holden good 
on demurrer, because the note formed no part of the agreement, and 
might have been declared upon singlj', or at the most, that the agree- 
ment must be considered only as a defeazance, anti then if the de- 
fendant would take advantage of it, he should shew the performance on 
liis part. Willes, 145.] 

[The executor or administrator of a payee of a promissory-note may 
itssign it over, so as to enable the imlorsee to sue in his own name. 
Willes, 559. Barnes, 164. S. C.] 

[The indorsee need not, in his declaration, make a prolert of the let- 
ters of administration granted to the indorser. Ibid.] 

(F 17*) When a Bill, &c. shall be Payment. 

If tt bill of exchange or jiromissory note be given to another, and 
accepted as money, it will be a good payment. 

So, if A, sells goods to B. who agrees to deliver a bill, or note for his 
satisfaction, if the bill, 8cc. be delivered, it will be a paynient; though the 
bill believer paid. 1 Sal. 124. 

So, if A. gives his own bill of exchange upon B. payable to Ck or 
order, to C. for value received, who keeps it for two years, it will 
be a payment; for if he does not resort to A. in a convenient time, 
it shall be presumed, that he is satisfied with the bill. Per Holt, 
Sho. 155. 

By the st, 3 & 4 Ann. 9. an inland bill accepted for satisfaction of 
a debt shall be deemed full payment, if the person accepting it takej 
not due course to obtain payment, by endeavouring to get it acceptetl 
xmd paid, or protested. 

[If a man receives a, goldsmith’s note at two on Saturday, and does 
not demand it till Tuesday morning, it is payment. Str. 508.] 

If A. indorses a promissory-note to B. who gives a receipt, re- 
ceived the contents when the above bill is paid,” and keeps it from 
28th March, when it became payable, to 13th May, when the giver of 
the note fails, it is good payment in A. Andr. 187.] 

[A goldsmith’s note, jiaid in at half past eleven, and not demanded 
till next day at two, is payment. Str. 1175.] 

[And so a bill accepted, by writing an order on his goldsmith to })ay 

it 



Payment ISj) 

it when due, is payment, if not tendered at the same time as a note 
pr draft. Str. 1195.] 

But, regularly, a bill or note given to a creditor shall not be a 
discharge of the debt, till payment ; unless it be acccepted in discharge. 
1 Sal. 124. 

For, without an express agreement to take it in discharge, the ac- 
ceptance is only, upon condition if it be paid. Sal. 442. Skin. 41 o. 
[1 T. R 655. 7 T. R. 64. 2 Bos. & Pull. 518.] 

So, if A. being indebted to B., indorse a bill of exchange, and send it 
to him; it will not be a payment, though it continues in his hands a 
long time after it is payable. R, 1 Sal. 124. 

And B. may afterwards sue A. for his debt ; and such bill shall not 
be allowed in satisfaction. Per Holt, 1 Sal. 124. 

So, if a bill, sent to a goldsmith by a servant, be paid in in part, and 
another bill given for the residue; the acceptance of the other bill by 
the servant will not be a payment for the residue; if the other bill be not 
paid. R. Mod. Ca. 36. Sal. 442. 

Though the master send his servant the next day to receive such bill. 
R. Mod. Ca. 36, 37. 

So, if a bill, or note hit given and received, generally, for a debt, it 
will not be a payment, if the goldsmitli fails before the money paid ; 
though the goldsmith continues to pay for all the same day : for he, 
who takes it, is not bound to receive it immediately, but shall have a 
reasonable time for it. R. Sal. 442. 

So, if a bill be given, generally, upon B., a goldsmitli about ten in 
the forenoon upon Saturday; and the receiver sends all ins bills that 
day received by his servant, who receives several sums upon them, and 
enters them ; and then it was five in the afternoon, after which time 
it is not usual for goldsmiths to pay upon a Saturday, for then they 
adjust their accounts, for which reason he does not send the bill to B. 
by a servtmt till ten on Monday morning; and B.’s cashier cancels the 
bill, and directs the servant to come half an hour afterwards : but 
thiiii, and upon two subsequent demands, does not pay, but in the 
afternoon upon Monday gives anotlier bill of the same date and for the 
same sum, at which time he was a bankrupt ; this bill will not be 
payment, though the servant was in fault, that he did not stay to receive 
the money when the bill was cancelled. R. Eq. Ca. [2d part of Mod., 
Ca.] 60. 

[The common usage in transacting affairs of this nature is to be 
chiefly regarded ; so, where it is the custom of a company (as it was of 
the Bank, and of the Sword-Blade Company) to send their servant in 
the morning to leave the notes, and to call for the money in the after- 
noon, if the goldsmith has stopt payment after the notes left, it is not 
payment. Str. 416. contra. Str. 550.] 

[A banker’s note paid after dinner, and refused payment next morn- 
ing at nine, is not payment- Str. 1248.] 

[If defendant gives plaintiff a goldsmith’s note at two in the after- 
noon, and next morning at nine it is tendered, a quarter of an hour after 
they had stopt, it is not payment. . Str. 415.] 

[If a man receives a goldsmith’s note at twelve, puts it into the 
bank at one, next morning at ten it is carried with others for 2600/. 
and left as usual, called for at eleven, and at two payment refused, 

but 
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but they pay small notes for two hours after; this is not payment. 
Str. 910. {d) 

iftme #ei*cgatir. — Vide Bahon and Feme, (A 2.) — London, 

(N 7.) 

Statute ■— Vide Statute Staple. 


MESNE, WRIT OF. 

Vide Droit (K). 


MESSUAGE. 

Vide Grant, (E 6.) 


METROPOLITAN. 

Vide Adaunistuator, (B 3. 4.) — Archbishop. — Ecclesiastical 
Persons, (C 1.) — Visitor, (A 5.) 


MILK. 

Vide Dismes, (H 8.) 


(rf) 1. Where, under an agreement, notes arc to be taken in payment, and at tlie 
payee’s risk, the demand is satisfied though they are dishonoured ; sccus, if they are not 
taken at his risk. 7 T. R. 64. 

2. If, pursuant to a contract of, the vender takes in payment a check on the ven- 
dee’s banker for a bill at three months, and instead oV receiving a hill htis tlu; 
amount transferred from the vendee’s account, and Avith his consent, to his own ; 
on the banker’s failing before the three months are expired, the vendee iir discharged! 
6T. R. 139. 

3. If a person take a draft upon another for payment of a debt, and hold it an 
unreasonable time before he demands the money, and the person upon whom it is 
drawn becomes insolvent in the interim, he cannot afterwards recover against the 
drawer. 2 Wils. 353. 

4. The acceptance of a negotiable instrument on account of a debt, is, pnma fachc, 
a satisfaction, and may therefore be pleaded to an action demanding it. 5 T. r! 
513.517. 

5. If a debtor, in payment of the debt, gives a bill drawn by himself, which is pre- 
sented and dishonoured, but no notice of the dishonoiu* sent to him ; if he can snew 
that he had eflects in the drawee’s hands, the bill must be considered as payment. 
3 M. & S. 362. 

6. If one customer indorse and pay into a banker’s a short bill drawn iirion the banker 
by another customer, he does not, by overdrawing his account, make the Dill,what it was 
not before, payment from tjie other customer. 2 B. & P. 518. 

7. If, by the custom of g banking-house, stated periods ai'e fixed at which bills drawn 
by one customer in favour of another, arc carried as cash to the oredit of the one and 
debit of the other, and the day of adjustment having passed without carrying a bill so 
drawn to tlie cash account of the [>ayeci but having carried the amount to the debit of 
the drawer, the banker fails, the bill is not to be considered, not having been taken as 
payment between the parties. 

Mil u 
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MILL. 

Vide Dismes, (H 12.) 


SECTA AD MOLENDINUM. 

Vide Droit, (H). 


MINES. 

Vide Waife, (H !• 2.) 


MISADVENTURE. 

V^de Action upon the Case for Misfeasance, (A 4.) — Justices, 

(M 19.) 


MISCONTINUANCE. 


Vide Amendment, (I). 


MISDEMEANOUR. 

Vide Action upon thf. Case for Misfeasance, — Attorney, (B 15.) 
— Courts, (P 16.) — Justices of Peace, (B52. 62.101.) — Leet, 
(L 2. &c.) — Officer, (G 14. — K 3.) — Parliament, (G S. — 
L 34. 35. 44.) — Pleader, (S 46. 47.) — Prerogative, (D54.) 


MISFEASANCE 

Vide Action upon the Case for Misfeasance. — Misdemeanour. — 

Pleader, (2 O.) 


MISNOMER. 

Vide Abatement, (E 18, &c. — F 17. &c. — H 22, 23.) — Pleader, 

(3 I 7.) 


MISPRISION. 

Vide Justices, (N 1. &c.) — Justices of Peace, (B 2.) 

^i0{in0ion of the Clctfe*— Vide Amendment, (D 1. &c E 1, 2. 

Y — G 1, 2. — H 3. — T 1. &c. — V 1., &c. and many other places 
in the same title). 


MISTAKE. 


Vide Abatf.ment, (G 3. — H 25. &c.) — Misprision. 


MITIORI 



MITIORI SENSU. 

Vide Action upon the Case for Defamation, (P 16. &c.) 


MITTIMUS. 

Vide Certiorari, (A 2.) 


MODUS DECIMANDI. 

Vide Dismes, (E 10. &c.) — Prohibition, (G 10.) 


MOLLITER MANUS IMPOSUIT. 

Vide Pleaher, (3 M 16.) 


MONASTERY. 

(A) Di00oIiieD. 

By the st. 27 H. 8. 28. all monasteries, and other religious houses 
of monks, canons, or nuns of whatever habit, rule, or order, not having 
lands, &c. or other hereditaments above 200/. 2 )er annum^ and all tlieir 
manors, lands, &c. and hereditaments, the king shall have and enjoy 
to him and his heirs for ever. 

l\nd all monasteries, abbeys, See, given to his majesty by any ab- 
bot, &c. under the convent-seal within a year, or otherwise suppressed 
and dissolved : and all goods, debts, &c. belonging to the chief go- 
vernor in right of his house, 1 Mar. 1535, or since. 

And the king shall be in actual possession, &c. and may dispose of 
them at his will and pleasure. 

And patentees. See. shall enjoy. Sec, according to tenor of their let- 
ters patent. 

And all fraudulent estates in fee-tail for life or years, or charges, 
3cc. within a year before, shall be void. 

And by tliis statute appropriations to a religious house are also 
given to the king. R. per three J. 2 Cro. 608. 

So, by the st. 31 H. 8. IS, the king shall enjoy to him and his 
heirs, all monasteries, &c. colleges, hospitals, and other religious and 
ecclesiastical houses, since 4th P'ebruary, 27 H. 8. dissolved, given up, 
or by any means come to the king. And all their manors, lands, See, 
and other hereditaments, or which shall hereafter be dissolved, &c. 

By this act all religious and ecclesiastical houses, of whatever annual 
value, were given to the king. 2 Co. 49. 

And though by the st. 32 H. 8. 24. the corporation of the knight.s 
of St. .John of Jerusalem in England was dissolved, and their hospital 
and all manors, lands, &c. given to the king, yet their possessions were 
given to the king within the st. 31 H. 8. 13.; for it was a religious 
and ecclesiastical corporation. R. per three J. Jon. 183. 

By 
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By the st 1 Ed. 6. 14. all colleges, free chapels, and chaiintrics, 
and all manors, lands, &c. or hereditaments belonging to them, or 
which have been given or assigned to the finding of a priest, or of 
any anniversary or obit, &c. to have continuance tor ever, shall be in 
the possession and seisin of the king. 

If a monk now be })rofesse(I beyond sea, he may inherit in England, 
Dub. Ca. Eq. [2d part of Mod. Ca.] 55. 

Vide Hospital. 


MONEY. 

(A) Cbe aDijmitngc of 

(B) iKHbat sball lie current ^oncjP. 

(B 1.) Wluit weiglit it ouglit to liavc. infra. 

( B 2.) Wliat alloy, p. 14*4. 

(B 3.) Ought to have an impression, p. 144. 

(B 4.) And a fixt denomination, or value, p. 144. 

(B 5.) The authority of coinage belongs to the 
king. p. 145. 

(B 6.) The king may make com current, p. 14(i. 

(B 7-) And change it at his pleasure, p. 146. 

(B S.) The effect of the change, p. 146. 

(A) Cbe aDuantacre of f^onej>. 

Moncla <’d virnsara rcricin^ ])cr cjuam omnium rerurn^ quee in nmndo 
sun Jit just a rslimatio, l)av. 19. 

(B) 2Bi)at sfjall be Current ^oneg. 

(B 1.) What weight it ought to have. 

Six circumstances ought to concur to make lawful and current 
mouthy : a fixed weight, alloy, impression, and valuation, the king’s aii- 
thority, and {nociamation. Dav. 19. b. 

And, therefore, every piece of current money ought to have a certain 
weight. Ibid. 

The pound troy of gold is divided into 24 carats, and every carat 
contains 4 grains of gold. Essay for amendment of the Coin, 17. 

A pound troy of silver is divided into 12 ounces, every ounce con- 
tains 20 pennyweights, every pennyweight 24 grains. Essay, 18. 

Payment in the exchequer was antiently made ad scalam^ or od jpm- 
sum, viz, by weight: payment ad scalam was, when 6c/. was added 
to every 205., to make due weight: ad. pmsuin, when every thing ne- 
cessary to make due weight was supplied, though above 6(/. Mad^lST. 
Hale Sh. Accounts, 21, &c. [See 14 G. 3 c. 92. j 


(B 2.) 
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MONEY. 


(B 2.) What alloy: 

Gold and silver were anciently coined without alloy. 

But now they have a certain proportion of alloy, whereby it is 
called sterling or standard money. Ess. for Coin, 17. Hale, Sh. Acc. 5. 
Hard. 501. 

The ancient standard for gold temp. Ed. 3. mqu. H. 8. was, in every 
pound troy 23 carats 3 grains i of gold and J grain of alloy. Ess. 20. 
Hale Sh. Acc. 10. 

The standard for silver was anciently and is now, in every pound 
1 1 ounces and two pennyweights of silver, and 1 8 pennyweights of 
alloy. Ibid. 

The sovereigns of gold, angels, &c. 34 H. 8. had in every pound 
one carat of alloy ; and 37 H. 8. sovereigns four carats ; but 4 Ed. 6. 
they were reduced to the ancient standard. Ess. 22. 

So, 6 Ed. 6. 1 Mar. 2 El., sovereigns and angels were of the ancient 
standard. Other coin of gold had two carats alloy. Ess. 24. 

So, 43 El. angels, 3& lOJac. 2 Car. 1. and 12 Car. 2., rials and 
angels were of the ancient standard. Ess. 25. 26. 

But other coin of gold, 35 and 43 El. 2 Jac. 2 Car. 1. and 12 Car. 2. 
unites, &c. and 22 Car. 2. guineas were and now continue with two 
carats of alloy. Ess. 25, &c. 

So, coin pf silver had, 34 H. 8. two ounces of alloy ; 36 H. 8. six 
ounces ; 37 H. 8. eight ounces ; and 5 Ed. 6. nine ounces ; but 6 Ed. 6. 
were reduced to 19 pennyweights of alloy; and temp. Ph. & M. to the 
ancient standard, which nas continued from that time to this. Ess. 23. 

Anciently, if money was paid at the exchequer, it was^^examined or 
an assay made of it, by burning some part. Mad. 187. 192. 

Or, 12rf. was added to every 20^. to countervail such assa3^ 
Mad. 192. 

So, when coinage was used, viz. temp. Ed. 3. 12^. in everj’^ 20s. viz^ 
105/. was paid in respect of the alloy in sterling coin for every 100/. 
rent in fine silver, and it seems to have been settled by parliament. 
Hard. 501. 

If the alloy exceeds the due proportion, whereby the coin is debased, 
that tends to the detriment of the public. 3 Rush. 1217. 

(B3.J Ought to have an impression. 

So, money ought to have an impression ; for metal is not money with- 
out* an impression ; et dicitiir moneta quia impressione monet^ cujus sit 
mmeta. Dav. 19. b. 

(B 4.) And a fixed denomination or value. 

So every piece of gold or silver coin ought to have a certain denomin- 
ation, or valuation set upon it. Dav. 19. b. 

And the king by his prerogative may set upon his coin what value he 
pleases. Dav. 20. a. Vide post, (B 5. &c.) 

The pound troy of gold, 18 Ed. 3. was divided into fifty florins to 
be current at 6s. each, and afterwards, eodem anno^ ought to contain 
in it thirty-nine nobles and an half, at 65. 8rf. the noble. Ess. for 
Coin, 35. 


20 Ed. 
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20 Ed. it was cjivided into 4-2 nobles o£the same value ; 27 Ed. S. 
45 nobles; 0 H. 5. 50 nobles. Ess. 36. 

1 11.6 it was advanced to 45 rials of 10.?, the rial, or 67 angels 
iind I of 6s. Sd. the an;»;el; but reduced 4 11.6^ to the same standard 
as 9 H. 5. ; yet 49 II. 6. and afterwards 5 Ed. 4. advanced as before. 
Ess. 38. 

1 H. 8. it was divided into 24 sovereigns at 22s. 6d, or 48 rials at 
11.^. Sd.^ or 72 angels at 7s, 6d. Ess. 41. 

34 IT. 8. it was divided into 28 sovereigns; and 36 H. 8. into 30 
sovereigns at 205. per sovereign; 3 Ed. 6. into 31 sovereigns; and 
6 Ed. 6. into 24 sovereigns at SO.v. sovereign, or 72 angels at IO 5 ., 
and 43 El. into 73 angels. Ess. 43. 

The pound which had two carats alloy was divided 6 Eid. 6. and 
2 El. into 33 sovereigns at 205. sovereign ; and 43 El. into 33}; 
and 2 Jac. into 3 7 unites at 20s, and one thistle crown at 45. E^ss. 48. 

Tile f)ound ol* the ancient standartl 3 Jac. was divided into 81 
angels; 10 Jac. [into 88 angels,] and 2 Car. into 89 angels ; and the 
yioiind of two carats alloy 10 .Tac. was divided into 37 unites at 225. 
and one thistle crown at 45. id,: and 2 Car. 1. into 41 unites at 205. 
E]ss. 53. 

The [lound was divided 22 Car. 2 and still continues, into 44 guineas 
and a hiilf at 205. the guinea. E^ss. 55. 

Jlie pound troy of silver 28 Ed. 1. Mas divided into 2O5. and 3d,, 
20 f:d. 3. into 2 25. 6d., 27 FaI 3. into 25.?., 9 11. 5. 305., 1 H. 6. 

375. 6 /., wliich was reduced to 305., 4 H. 6.; but 49 II. 6. adv%anced to 
375. 6V/., and 1 H. 8. to 455., 34 H. 8. 485., 3 Ed. 6. 725. ; but 6 Ed, 6. 
it M'a-i I’educed to 605., and 43 EL advanced to 62s., and so from thence 
hath continued. Ess. 34, See. 

J^he penny was 20" pars uncice ; 9 Eld. 3. 26^ pai'S; 2 II. 6. 32"^ pars ; 

5 Ed. 4. 40^ pars; 36 li. 8. pars; 2 EL 60'‘yiar5; and so remains 
to this day. Hale, 8h, Acc. 12. 


(B 5.) The aiitliority of coinage belongs to the king. 

By tlie civil law, jas cudendev moneUc ad solum 2)rincipem de jure per^ 
tinet. Dav. 20. 

So, by the common law, the power to make or coin money wilbiri 
his dominions belongs only to the king. li. Ilav. 19. a. Hale, Sh. 
Acc. 3. 

But h}" a grant fron^ the emperor, the inferior princes and states of 
Germany have the })rivilege of coining. Dav. 20. b. 

And the same, privilege was granted to several great personages in 
Eh'ance. Ibid. 

So, anciently, the archbishop of York, and bishop of Durham might 
coin. Ibid. 

So, temp. Steph. through the confusion of the times, tarn episcopa 
quain comites ct haroncs suam jheiehant vioneiam. Hale, 8h. Acc. 4. 

[By 12 Geo. 2. c. 5, 15,000/. per annum is given to the king for 
seven years, for the coinage; made perpetual, by stat. 9 Geo. 3. c. 25. j 

[Stat. 14 Geo. 3. c. 70. directs the taking of light gold coin, under 
certain regulations, and recoining the same.] 

VoL V, L (B G.) 



146 MONEY. 

(B f).) The king may make coin current. 

So, the king by his proclamation may make any coin current in 
England. 5 Co. 114*. b. 

As, a talent or bezant of uncertain value, and may set a value upon 
it. Dav. 20. a. 

May establish the standard as he pleases. Dav. 19. b. 

8o, coin impressed at the mint shall be of value proportionable to 
other coin, without proclamation. Per Holt, Sal. 446. 

(B 7-) And change at his pleasure. 

So, the king may enhance, debase, or change the coin .at bis plea- 
sure. Diet, that he cannot change it %vilhoiit assent of tlic counties. 
Mir. Jus. 10. h. 2 Rol. 166. 1. 3.5. 

But it is now allowed tliat he may chaiiijc it as he pleases. R. Dav. 
20. b. 

That he may advance tlie value. Vide ante, (B 4. 6.) 

So, he may debii.se it at his pleasure. Dav. 21 . 

And if the king by proclamation makes a mixed or base money cur- 
rent, it sliall be so. R. Dav. 22. b. 

So, tlie king by bis {jroclamation may cliange, 3cc. bis money in 
Ireland, as well as in England. Dav. 21, 

(B 8.) The effect of the change. 

If the king by proclamation d(*cries any coin, it cannot afterwards 
be tendered as money, but shall he only bullion. Dav. 20. b. 

If lie makes base money current, it shall be taken as sterling. IE 
Dav. 22. b. 2.5. 

And therefore, if an obligation be to pay so rnucli in current money 
at such a day, and before the day the money be enluinced by proclam- 
ation, payment or tender of the sum in the enhanced money is sufli- 
cient. II. Dav. 26. b. 

Though the obligation was made in England, for payment in Ire- 
land, and the money is enhanced theVe only ; for the time and jdace of 
payment shall be principally regarded. R. Dav. 2.5. b. 27, 28. 

Though the money was tendered after the day of payment, and befort^ 
the enhancement; for there was a default by not tentlering it at the day. 
Semb. Dy. 83. a. 

So, if an obligation be to deliver so mucb corn, which before the day 
is diminished in value. Dy. 82. in marg. 

But if money be tendered in pure coin at the day, and afterwards the 
money is debased, lie shall have tlie value of the coin current at the 
time of the tender. Semb. Dav. 27. Dy. 82. b. 

Or, if one receives pure coin, and is afterwards bound to a restitu- 
tu>n. Dub. Dav. 27. b. 

So, if a receiver, who ought to pay upon request, receives pure 
coin, whicli, before the request, is enchanced. Per two J. Dy. 83. a. 
in marg. 

So, if A. draws a bill of exchange to pay 100 rees-dollars to B, in 
Portugal, at such a day, and before the day, after the bill drawn, the 
.king of Porhigal enliances the rees ; if the rces are not paid, ns current 

at 
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Offences against the coin. 

nt the date of the bill, B. may protest the bill, and resort to the 
drawer ; for a foreign prince cannot alter the property of a subject of 
England. R. Skin. 272. 

[ (C) 2Dffence0 against tbc coin. 

[Vide in Justices.] 

[The exchanging guineas for bank notes, taking the guineas in such 
exchange at a higher value than they were current for by the king’s 
proclamation is not an offence against 5 & 6 Edw. 6. c. 19. 14? East, 

402.] 

[An indictment on st. 15 Geo. 2. c. 28. s. 3., (q- v.) need not speci- 
fically aver that the defendant is a common utterer of false money. 
2 B. & P. 127.] 

[Construction of 8 & 9 W. 3. c. 25. 2 Blk. 807.] 

Vide Abatement, (D 8.) 

jaenaltp for cotiuterfeiriiig monep> or bringing fal0c monep 
into rbe hingbom. Vide Justices, (K 7.) 

^OUtp becreeb in specie. Vide Chancery, (4 W 10. 16.) 
llgringing inottrp into tourt* Vide Pleader, (C lo.) 


MONK. 

Vttle Ecclesiastical Persons, (B 2, &c.) — Monastery. 


MONOPOLY. 

Vide Bye-Law, (B 3. — C 3.) — Trade, (D 4.) 

MONSTRANS DE DllOIT. 

Vide PRiEROGATiVE, (D 81, 82.) 


MONSTRANS DE FAITS. 

Vide Pleader, (O 1, &c.) 


MONSTRAVERUNT. 

Vide Ancient Demesne, (H.) 

MONTH. 

Vide Ann, (B) 

MONUMENT. 

Vide Cemktery, (C). 

L 2 
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MORTGAGE. 

MORT D’ ANCESTOR. 

Vide Assise, (C 1, &c.) 

MORTGAGE. 

(A) Mortgage, bg pleDge of gooDO. infra. 

(B) 5[t lobat time it sball be rcDeemeD. p. 149. 

[(C) <£;ffect of tbc mortgage t)ecoming]'ab0olutc.] p.l49. 

(A) ^^ortgage, bg IPIebge of (SooDS. 

A mortgage, quasi mortuum vadium^ is when things moveable or 
immoveable, as goods or lands, are pledged, as a security for repay- 
ment of money. Co. C. 205. a. Bio. Nom. verb. Mortgage. 

If goods are pledged for the security of money, the pawnee has spe- 
cial property in them. Sal. 522. R. Ow. 124. 

If the custody of the goods is a charge to him, he may use them as 
a recompence for his charge; as, he may ride an horse put in pledge. 
Sal. 522. R. per three J. Ow. 124. 

So, though the custod}^ be no charge, if the using is no prejudice to 
the goods, he may use them, but it shall be at Iris peril if he loses 
them. Sal. 522. Ow. 124. 

If a cow be pledged, he may milk her. Ow. 124. 

So, if the jiawnee lose the goods without any default in him, it shall 
be the loss of tlie owner, and the pawnee shall liave an action against 
him for the money. Sal. 522. Vide post, (B). 

So, the pawnee has such a property as lie may assign to another. 
Ow. 124. 

But by tender of the money, his property is determined, and the 
pledge ought to be restored. Sal. 522, 52.3. 11. 2 Cro. 245. Yel. 178. 

And if he refusers to restore the pledge upon tender of the money, 
trover lies against him. Sal. 522. II. 2 Cro. 24.'>. Vide Action upon 
the Case upon Trover (D). 

So, he may be indicted; for perhaps it was delivered in secret with- 
out witnesses. Per Holt, 1 Sal. 522. ^ 

So, if the pawnee be robbed of the goods after tender, he shall 
answer for them. Sal. 523. 

So, if he loses them by his using them. Sal. 522. 

So, if the n^ing be a prc^judice, he cannot use them. Ibid. 

So, if a pawnee assign the goods pledged to another, detinue lies 
by the owner, if he detains them after the money tendered to him. 
Ow. 124. 

So, goods pledged cannot be taken in execution for the debt of the 
pawnee. Ibid. 

[Where money is generally lent on a pledge, it does not deprive tlie 
len^ler of his remedy against the person, unless a special agreement to 
stand to the pledge only. South-Sea Company r;. Duncomb, M. 5 G. 2. 
Str. 91^0 

[After foreclosure and sale, the riicrtgagce may bring an action for 
the residue. 2 Brown, Ch. iRep. 125-3 

[A mortgage of goods and choses in action is fraudulent as against 

creditors, 
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creditors, if the goods, &c. be not delivered to the mortgagee. 1 Wils 
260. 2 T. R. 587.] 

[But a delivery of the grand bill of sale of a ship at sea is equivalent 
to a delivery of the ship itself. 2 T. R. 462.] 

[A ship at sea may be mortgaged, and if mortgagee takes proper 
methods to get it in possession, as bill of sale, &:c. it will not be within 
stat. Ja. 1 . ; otherwise, if he suflers the ship to go on another voyage. 
Ex parte Matthews, P. 1751, 2 Ves. 272.] 

l^fca^re. Is a mortgagee of a ship out of possession liable for the 
repairs? Westerdell t;. Dale, B. R. P. 37 Geo. 3. 7 T. R. .306.] 

(B) 5lt lubat time it isbail be rebeemeb. 

If a man pledge, goods for money lent, he may redeem though he 
does not come at the day fixed for payment. 

So, if no day be appointed for payment, he may redeem at any time. 
2 Cro. 245. 

So, if the pawnee die, he may tender the money to his executor or 
administrator. 2 Cro. 245. \ elv. 178. 1 Bill. 29. 

So, if he that pledges dies, his executor or administrator may tender 
the money. Dub. 2 Cro. 245.; for it was said, that the condition is 
personal, and it ought to be redeemed during his life. Yelv. 178. 
1 Bill. 29. 

If a day be appointed for redemption, and lie that pledges dies 
before, his executor may redeem. 1 Bill. 29. 

If a man that pledges goods be attainted, the king, upon payment, may 
redeem. Yel. 179. 1 BiiL 29. 

If a man pledges goods to A. and in his sickness his wife with his 
consent delivers the goods to B., and if after the death of A. the money 
be tendered to his executor, and B. afterwards refuses delivering them, 
trover lies against him ; for B. had the custody only, and not any pro- 
})erty. R. 2 Cro. 244. Yel. 178. 1 Bid. 29. 

8o, if the goods are delivered to B. upon consideration ; for B. was not 
privy to the tlelivery u})on the first contract, or to the condition. Yel. 178. 

But by 1 Bill. 29. it seems as if tlieii the tender ouglit to be to B. 

If a man pledges goods perishable, and does not redLein them till 
they are perished, (no time being fixed for the redemption,) debt lies 
for the money. Per Ch. ,1. and not denied by the Court. Yelv. 179. 

So, if the pawnee lose them without his default. Sal. 522. 

[A pawnbroker lias no lien on plate, after the death of tenant for life, 
who pawned it w itli him, as against the remainder-man, although the 
pawnee had no notice ol’ the sOltJcmcnt. lloarc v. Ihirker, B. R. E. 28 
Geo. 3. 2 T. R. 376.] 

[(C) (Effect of tbc mortgage becoming absolute. 

If the mortgagee of goods, after the mortgage has become absolute, 
receive instructions from the mortgagor to insure them, he must if he 
intends to refuse, give notice to the mortgagor, that lie may apply else- 
where, otherwise he will be taken to have assented. 2 T. K. 187.] 

[(D) JScguIation of patonbrofting.] 

!:viclc 10 CJ. 3. c. 190 

T. :? 


iKoitgaffc 
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^rtgage #f llaiiti; tofint far, anli goto reOmwnMe. — 

Vide Chancery, (4 A 1, &c. 

MORTMAIN. 

Vide Capacity, (B 2. 3.) 

MORTUARY. 

Vide Prohibition. (G 1 1.) 

MULIER. 

Vide Bastard, (F). 

MURAGE. 

Vide Toi.e, (A). 

MURDER. 

Vide Admiralty, (E.) — Justices, (M 1, See . — Y 5.) 

MUTUAL AGREEMENTS. 

Vide Pleader, (C ,53, 54, 55 .) 

MUTUAL REMEDIES. 

Vide Pleader, (C.56.) 

NAME. 

Vide Abatement, (E 18, &c. — F 1 7, &c.) — Capacity, (B 4, 5.) — 

Fait, (B 1, — E 3, 4.) — Fine, (E 4.) — Franchises, (F9.) 

Grant, (A 2. — E 1 , &c.) — Parliament (A). — Process, (A 2.) 

NATIVO HABENDO. 
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(C) a Cl'CCU. p. 152. 

(D) Oaocn. p. 1 52. 

(E) ^ port. p. 152. 

(F) :y0lanD0. p. 153. 

(F 2.) Isle of Man. p. 153. 

(F .‘3.) Jersey, p. 15(5. 

(F I.) Guernsey, p. 157. 

(F 5.) Isle of Wight, p. 157- 

(G) d)C plantations. 

(G ].) Their government, p. I 57 . 

(G 2.} Courts, p. 1.58. 

(G 3.) Laws. |). 150. 

(11) T5cacons, &c. p. 159. 

(I 1.) iWiPiriaticin sball be free. p. 159. 

(I 2.) But it shall be in English ships, &c. p. 160. 

(13.) Owner of ship. ]). 1()2. 

f(l 3. a.) Who shalll be, Scc.J p. 16'2. 

|_(1. 3. b.) 'I'lie major part of the owners over rules 
all.] p. 1()1. 

(I 1.) Master, j). Kil. 

(I 5.) Mariners, j). 1G(3. 

[(1 (5.) Supercargo.] p. 108. . 

[(K) ii3anj?.] p. 108. 

(A) Cbc sea. 

Kavigation is used upon the sea, or navigable rivers. 

The sea is, where the water flows and refloWs, and is so- spacious, 
that a man cannot see land from one sliore to the other. 2 llol. 
1.20. Vitle Admiralty. 

The king has the property //an aqiuv quam and all profits in the 
sea, and all navigable rivers. Cal. 1*7. I)av. 56, 57. 

The jurisdiction and interest of the king extends over the whole sea 
between Britain and Ireland. 3 Leo. 73. 

So, between Britain and France. Ibid. 

So, to the middle of tlic sea between Britain and Spain. Ibid. 

So, the property of the soil in all rivers, which have the flux and 
reflux of the sea, belongs to the king, and not to the lord of the manor 
adjoining, without grant or prescription. 1 Sid. 148. [Dough 441.j 
[ The public are not entitled at common law to tow on the banks of 
ancient navigable rivers ; the right must be founded either on statute or 
on usage. 3 T. R. 25 3. J 
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So, the soil between high water-mark, and low water-mark, is part 
of the county, and may be within a manor- Seinb. 1 Ann. 89 

As to fishery in the sea, or rivers, vide Pisurogative, (^I) 50.) — 
Piscary (A). ' 

As to the sovereignty of the sea, vide Praerogative, (J3 1.) 

(B) an ann of the mh 

An arm of the sea is, where tlie sea hows and reflows. 2 Rol . 169. 1. 12. 

And every arm of the sea, or navigable river so higii as the sea flows 
ilnd reflows, belongs to the king, and he has the same property therein 
as in alto mari, i)av. 56. 2 RoL 170. I. 20. 

But, by grant, or prescription, a subject may have the interest in the 
water and soil of navigable rivers ; as the city of London has the soil 
and property of the Thames, by grant. R. Dav. 56. b. 

(C) a crcefe. 

A creek is an inlet ()f the sea, extending within the land, which gives 
no harbour to ships, nor is endowed with any privileges. Cal. 34. 

(D) an bantn. 

An haven is an harbour for ships; but it is not necessary that it 
should have privileges annexed to it. C'al. 34 . 

All havens and ports are infra corpus comitatus. 4 Inst. 148. 

And the water, hanks, &c. within ports and liavens, are within the 
power of the commission of sewers. Cal. 38. 

[By stat. 19 Geo. 2, c. 22. ballast shall not be thrown out into any 
haven, port, road, channel, or navigable river, ])ut only on land 
where tide or water never flows or runs, on pain of from 5/. to 50s. 
before one jiKstice.] 

[If a ship is sunk or stranded, the owner shall give security to remove 
it, or one justice may sell it, and w ith the money remove it, aiul render 
the surplus to owner.] 

Putting ballast into an hopper, with an intent to liave it carried into 
the high and open sea, and its being tlirowii inlo the sea at iinirteen 
fathom deep, is an offence agamst 19 Geo. 2. c. 92. Brucklesbank v. 
Smith, M. 32 Geo. 2. 2 B. M.656.] 

Vide post, (L). 

(E) a port. 

Partus cst lorus^ in (pio eorportaniiir et import ant ur mci'ces. 4 Inst, 148. 

Every haven and jmrtof common right belongs lo the king- Ifav. 56. 

I And it is part of the king's })rfnrogative to create ports, which was 
lately exercised at Liverpool. By Ld. Kenyon Ch. J. Ball v. Herbert, 
B.R. E. 29 Geo. 3. 3T. R.261.] 

And a grant to the subject is not good ; for a subject cannot have it. 
1 Rol. 5, 

Every port is an haven for ships, which enjoys several privileges by 
prescription, or the king’s grant. Cal. 34. 

By the st. M. c. 9. bar ones de 5 po?'tufms, ct omnes alii portus ha- 
heant omnes libertates^ et consuetu dines suas. 

A port has usually a pbrt- reeve, and y^ort-mote. 4 Inst. 148. 
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fish and salt, but at some open place, quay, or wharf, as by comniissioii 
shall be appointed, &c. 

And by the st. 13 & 14? Car. 2. 1 1. a commission out of the exchequer 
shall go from time to time to assign such ports for landing or ^shipping 
goods, Sic. and to appoint the limits of such port, &c. And none 
shall ship any goods or land them, fish, coal, stone, or bestials except, 
but at such port, &c. Case of the extension of the London 

wharfs. 1 Blk. llep. 581.] 

[By St. 22 Car. 2. c. 11. s. 21. such rates and no other shall from 
time to time be taken for wharfage and cranage, as, by his majesty with 
the advice of his privy council shall be assessed and allowed to be taken ; 
a table of which rates shall be hung up at every one of the wharfs tube 
appointed in consequence of that statute.] 

[By St. 4^4. there shall be left a continued tract of ground from Lon- 
don Bridge to the U'emple, of the breadth of forty feet of assize from 
the north side of the Thames, to be converted to a quay, or public and 
open wharf.] 

[By st. 45. the said tract of ground shall lie open and at large, with- 
out any division or separation, and the bounds of each pro])rietor’s 
ground therein shall be distinguislicd only by denter-stones to be placed 
in the })avement thereof; and Jio lighter, L'oats, or other vessel, shall 
lie before any the said wharfs or quays between the places aforesaid, 
on the north side of the river, longer than shall be necessary for the 
lading or unlading of goods, without the consent and permission of the 
wharfingers or })roprietors thereof.] 

[By St. 46. any person may lade or unlade any goods or merchandise 
at any of the said wharfs or qua 3 ^s for wharfage or cranage, whereof 
every j)roprietor, wharfinger, or other person concerned, shall and may 
demand and receive such rates and no other, ibr the same, as shall from 
time to time be set out and appointed by his majesty, with the advice 
of his privy counsel.] 

[44iis statute does not give a right to the wharfingers which they had 
not by common law, and therefore they are not entitled to wharfage for 
goods unladen into lighters out of barges though fastened to their 
wharfs. 1 Blk. i 1 3. 423.] 

(F 1.) 3is^lanD£-. 

An island is defined by the imperial law to be loais undique circuni” 
datus acpiis, CaJ. 20. 

(F <2.) Isle of Man. 

The Isle of Man was anciently governed by its own king, who was 
subject to the king of England. Cal. 20. 4 Inst. 283. 7 Co. 21. a. 

Calvin . 

And being a kingdom of itself, is no part of the realm of‘ England. 
4 Inst. 201. 283. 11. 40 EL 4 Inst. 284. 

But the lord of this isle is called king, and has a crown of gold. 
4 inst. 283. 

Anno 18 Ed. 1. it w^as granted to Walter de Huntercomb; by Ed. 2. 
to P. Gaveston ; and afterwards to H. de Bellomonte. 4 Inst. 284. 

A. I). 1303, 17 K. 2. William lord 8croop purchased it oi' W. lord 
Montacule. 1 Inst. 283. 


I 11.4. 
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1 H, 4. Wm. lord Scroop forfeited it lor liigli treason, and the for- 
feiture was confirmed by act of parliament. 4 Inst. 288. 

And afterwards, H. 4?., by letters patent, granted inmlam^ castrum^ 
•pelam^ et dominium de Man^ and all isles belonging thereto, to Hen. 
e«arl of Northumberland and his heirs. 4 Inst. 283. 

And when, by the attainder of Hen. earl of Northumberland, 5 H. 4. 
it came to the king, and was confirmed by parliament, the king, 7 H. 4., 
granted it una cum jpaironatu cpiscopaius to Sir John Stanley, for life 
and afterwards to him and his heirs. Ibid. 

Sir John Stanley was grandfather to Hen. lord chamberlain to H. 6. 
and by him created lord Stanley. Ibid. 

Hen. lord Stanley was grandfather to Thomas, created by H. 7. earl 
of Derby, to him and the heirs male of his body. 4 Inst. 283, 284. 

And therefore, it shall be grantalJe by the king^s letters patent. 
Co. L. 9. a. 4 Inst. 284. 2 And. 1 3 5, 1 16. 

And when granted, it descends according to the rules of the common 
law. K. 4 Inst. 284. Co. T. 9. a. 

So, the king by patent may enable the governor to make a justice 
there. Pal. 845. 

And the construction of the patent shall be determined by the com- 
mon law. Ibid. 

But no one has an estate of inheritance tliere, except the lord, and 
the bishop. 2 And. 1 16. 

And the bishop there is not created by conge d^clirc^ but by present- 
ment of the king of Man. Pal. 345. 

In the kingdom of Man are two castles, 1 7 parishes, four markets, 
and many villages. 4 Inst. 283. 

A bishop was there apjiointed by Gregory 4th, who is subject to the 
archbishop of York. 4 Inst, 285. 

The inhabitants have a peculiar language. Ibid. 

And are governed by their own laws : by their ecclesiastical law 
they are cited, the cause determined, and witliin eight days they obey, 
or are imprisoned. 4 Inst. 285. 2 And. 1 16. 

Every contract shall be completed iraditioncni slijndev, 4 Inst. 285. 

Apd this upon a contract for lands, as well as for personal things; 
for the pai’ties appear in court, declare the contract, and deliver a straw 
in seisin, and the contract is recorded. 

Anno I583y by a law in the same isle, a sale of lands without licence 
of the lord, or his council, or three of them, viz, his lieutenant, receiver, 
and com])trol]er, shall be void, and each party forfeits 3/. ; such licence 
to be made by the clerk of the rolls, and to be under the hand of the 
council, or those three of them. 

And now, though made per tradilionem. siipulcCy if it be not with licence, 
Slc, it will be void. R. at a court within the isle, 1611, inter CaDow 
and Sir PI ugh Carmel. R. 14 May, 1641, inter Thompson and 
Cal is ter. 

But if made with licence, &c. without tradiiione stipidccy it will be void. 

So in the isle of Man taking a capon, or pig, &c. will be felony. 
12 H. 8. 5. a. 

But not taking an horse, or ox ; for they cannot hide them. Ibid. 

An act of parliament in England does not bind them, unless they 
are expressly named. R, 4 Inst. 284. R.2 And. 116. 4 Mod. 223. 

And 
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And therefore, the st. W. 2. de donis docs not extend to them. R, 
4* Inst. 284. 

Nor the st. 27 H. 8. 10. of uses. 4 Inst. 284. 2 And. 116. 

Nor the st. 32 & 34 H. 8. of devises by will. 4 Inst. 284. 2 And. 

116. 

So, breve domini regis does not run there : and therefore, a wife 
cannot sue to be endowed there. 4 Inst. 384. 

An office upon a death cannot be sued out of chancery. Ibid. 

Nor any office to entitle the king. 4 Inst. 284. 1 Rol. 246. 

Yet tlie king by commission under the great seal may seize lands 
forfeited to him, which, being returned upon record, gives seisin to 
the king. R. 4 Inst. 284. 

So, the king may grant a commission for redress ol* wrong, but 
the commissioners must proceed according to the law there. 4 Inst. 
285. 

So, an appeal lies to the king from a judgment tliere, uf superiori 
domiiio. R. coram concilio Jan. 1716, inter Christian and Corrin. Acc. 
Vau. 281. 

So, the judges will take notice of the law^s ol' the Isle of Man. 
Pal. 345. 

So, the Isle of Man appertains to the crown ol' Phigland, though it 
be not parcel, nor held of it. Per Co. 1 Rol. 246. 

[The Isle of Man is not part of the realm of England, but parcel 
of the king’s crown of England, held as a feudatory dominion, by liege 
homage of the kings of England. Earl of Derby v. duke of Athol, X. 
1751 . "2 Yes. 337 .] 

[A (question relating to the right and title to the Isle of Man, may 
be determined in England, in chancery, the king’s bench, or {qU^) 
before the king in council. Earl of Derby v, Duke of Athol, H. 1748, 

1 Yes. 202.] 

[By letters patent 7 J. 1. a grant was made by the crown of the 
Isle of Man, and of all the rectories and tithes, by name, to William 
earl of Derby for life, to his wife for life, to their son James lord 
SUniley in fee, to be held of the king by liege homage, rendering im- 
mediately after that homage two falcons, and so to his successors 
every coronation- day two falcons; this is a socage-tenure, and (semb*) 
petty serjeanty. Earl of Derby Duke of Athol, T. 1751. 2 Yes. 
337 .] 

[By private act of* })arliaineiit, 7 J. 1. William earl of Derby, and 
(lis wife for lil’e, and the longest liver; then their son James, and the 
lieirs male of his body; then Robert Stanley, and the heirs male of his 
body; then the heirs male of tlie body of earl William; then the right 
heirs of James lord Stanley shall hold against the king, &c. and 
against the w idow and daughters of earl Ferdinand, (earl William’s 
elder brother,) all the Isle of Man, with the appurtenances: and nei- 
ther James, nor the heirs male of his body, nor Robert, nor the heirs 
male of his body, nor any of tlie heirs male of William, shall have 
power to alien it, but it shall continue as above limited; only they 
may make leases, as tenants in tail may do in England by st. H. 8.] 

[Ill 1666, Charles earl of Derby makes a lease for 10,000 years, of 
the rectories and tithes in Man for the benefit of the poor clergy ; 
and by deed, as collateral secuj*ily, conveys lands in Lancashire, in 

trust. 
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trust, to permit him aiul his heirs to hold said lands, and receive the 
rents, till interruption in receipt of the rectories and tithes ,by him or 
those claiming under him or his ancestors, and then to enter and 
receive.] 

rin 1735, James earl of Derby (heir male of James lord Stanley, 
in the grant and act mentioned) devises to Sir P^dward Stanley (who 
on his death became earl of Derby, and his heirs for ever)- all his ho- 
nours, real estate, and liereditaments, whatsoever and wheresoever.] 

[In this James ended tlie male-line of earl William.] 

[The devise in 1735 was void, by force of the private act of par- 
liament, whereupon the Isle of Man descended to James Duke of Athol, 
as right heir of James Lord Stanley, (afterwards earl of Derby, be- 
headed at Bolton in Lancashire in 1651,) being his great-grandson by 
Charlotte his third daughter.] 

[The lease of the rectories and tithes was also void, and the trustees 
were entitled to the rents of the lands in Lancashire, from the time 
the tithes were evicted by the duke of Athol. Earl of Derby v. Duke 
of Athol, T. 1751, 2 Ves. 337.] 

[By St. 5 Geo. 3 c. 26. in consideration of 70,000/. to the duke and 
duchess of Athol, the island, castle, pele, and lordship of Man, and 
all royalties, &c. are unalienably in his majesty ; except the land-pro- 
perty rights, as lord of manors, patronage of bishopric, &c.] 

[By st. 5 G. 3. c. 30. bounties on corn exported from Britain or 
Ireland to Man, are discontinued.] 

[Stat. 5 G. 3. c. 39. provides against smuggling with the Isle of 
Man.] 

[Stat. 5 G. 3. c. 43. permits importation of several commodities of 
Man, and grants bounties on linens made in Man, and exported from 
Britain.] 

[Stat. 6 G^ 3. c. 50. extends the act 29 Car. 2. relating to taking 
affidavits in the country, to tlie Isle of Man, and empowers the king to 
appoint ports tliereiiY lor landing and shipping goods.] 

[Stat. 7 G. 3. c. 45. encourages and regulates the trade and manu- 
factures of Man.] 

[Stat. 1 1 G. 3. c. 52. provides for repairing the harbours in Man.] 

[Stat. 12 G. 3. c. 58. is for encouraging the li erring-fishery of Man.] 

(F 8.) Jersey. 

The islands of Jersey and Guernsey were parcel of the duchy of 
Normandy, and with that united to the realm of England by H. 1. 
after the conquest of Robert his brother. 4 Inst. 286. 

And though Normandy was lost by king John, and afterwards the loss 
confirmed by H. 3., yet these islands continue part of the dominion of 
England. 4 Inst. 286. 

Jersey anciently was Gearsey, olhn Peesarea^ Ibid. 

And had tem'p. Jac. 12 parishes and 4 castles. 4 Inst. 287. 

But these islands are not parcel of the realm of England. 7 Co. 2 1 . 
a. Calvin. 

It seems to be meant that they were not so originally. Cont. Seld. 
de Ma. CK 4 vol, 1351. Acc. App. H. Jer. 440. 

Jersey is governed by its own laws and customs. 7 Co. 21 . a. 
Calvin. 
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And the Jting’s writ does not run there. 4 Inst. 286. 

Tlie usual way of proceeding there is according to the customs of 
Normandy. Ibid. 

But King John constituit 12 coronatores ad placiia etjura cor once con^^ 
servanda^ et concessit quod ballivus per visum coronator, placitare sine 
brevi poterit de assisa novce disseishice^ dc morte antecessor,^ et de dotCy 
infra annum, 4 Inst. 286. App. H. Jer. N. 1. 

The twelve coroners are elected by the country upon death, and 
sworn and ought with the justices, or (if they are absent) by themselves, 
judicare de omnibus casubus insula emergen, {exceptis nimis arduisy as higli 
treason, &c.) amerciamenta taxare, App. ibid. 

Placiturn insula coram aliquibus just, inceptum non debet extra insulam 
adjornari, App. ibid. 

Nulhis de tencmento quod per' annum et diem quiete tenuity sine brevi de 
cancel, respondere teneatur, App. ibid. 

NuUus dehet irnpr'isonari in castroy nisi in causa criminaliy et hoc per 
judicium coronator, jurat, App. ibid. 

So, a commission and grant of the king under the great seal has its 
force there. 4 Inst. 286. 

[The royal court of Jersey cannot transmit a cause to the king for 
difficulty, but must proceed to judgment. Magons v. Dumaresque, M. 
18 G. Lord llaym. 1448.] 

The king granted the isle, royalty, and government there. Vide App. 

The king grants the office of baily, that he shall not be named by the 
governor. Vide App. 

[By stat. 9 G. 3. c. 28, .Jersey and Guernsey may export to America, 
directly, goods necessary for the fishery ; and .import non-enumerated 
goods, except rurn.] 

(F. 4.) Guernsey. 

So, Guernsey was united with Normandy to the crown of England, 
temp. H. 1. and has so continued. 4 Inst. 286. Vide ante, (Fs.) 

And has been governed as Jersey by its own laws. 4 Inst. 286. 

(F 5.) Isle of Wight. 

The isle of Wight is part of the county of Hampshire, and governed 
by the laws of England. 4 Inst. 287. Cal. 21. 

(G) Cfte plantations. 

(G 1.) Their government. 

The plantations are colonies -of the kingdom of England, which 
belong to the crown and kingdom, and are part of their doihinion. Cs. 
Pari. 31. 

The inhabitants there are within the king’s allegiance, and subject to 
the laws of England. Ca. Pari. 32. Vide Ley, (C). 

The king by iiis letters patent constitutes a governor. 

And he must act pursuant to law. 

And for misfeasance shall be punished by action at law. Adm. Ca, 
Pari. 30. 

So, if a governor there makes a provost-marshal, or other officer of 
justice there, he may make a deputy. 4 Mod. 222. 

And 
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And upon llic deputation reserve an annual rent with covenant, 
&c. to pay, and it will not be within the st. 5 (or 5 and 6) Ed. 6. 16. 
against tlie sale of* offices. R. 4 Mod. 222. 

[Proprietors of provinces may settle boundaries betw'ten tliemselves, 
as the lords marchers and counties palatine might do. And this is not 
an alienation, for these shall be presumed the true and antient limits. 
Penn v. Lord Baltimore, 1750, 1 Ves. 444.3 

(G 2.) Courts. 

In Virginia, by a statute there, 1662, c. 19. the governor and council 
shall hold a general court thrice a-year, viz, 20 March for eighteen, 20 
September and 20 November, for twelve days each, and shall siteacli day 
from eight to eleven in the morning, and from one to three in the 
afternoon. 

By stat. 1666, c. 3. first court shall begin 15 April instead of 20 
March. 

By stat. 1662, c. 31. by commission in each county, four most judi- 
cious shall act as justices of peace, (one qu.) according to the laws of 
England, whose courts shall he called county courts, and each justice not 
attending, unless just cause, forfeits 300lb. of tobacco. 

By c. 25. the governor and one or tw'o of the council commissioned 
by him, shall go the circuit yearly in August, and determine all causes 
then depending in the county courts, provided no counsellor go in the 
river wffiere he inhabits. 

By stat. 1662, c. 26. general court shall take cognisance of no cause 
under 20s. or 200lb, of tobacco. 

Causes under, any justice may hear and determine. 

The action shall be entered, and by the stat. 1662, c. 32. till then no 
sheriff shall arrest, on pain of 500/5. of tobacco. 

Bye. 22 & 33. plaintiff shall file a declaration three days at least be- 
fore hearing in the general and county courts, to which an answer shall 
be put in, in writing. 

By St. 1663, c. on the day for hearing, the plaintiff, upon call, not 
appearing, shall be nonsuit, and the defendant, upon call, not appearing, 
shall have judgment against him. 

So, by st. 1662, c. 4. on non inventus returned, judgment sha41 be for 
what the plaintiff swears due ; so, against bail. 

By the st. 5 G. 2. 7. if a suit depends in the courts of law or equity 
in any of the plantations for a debt to the king, or debt, or account, 
where any residing in Great Britain is party, the plaintiff* or defendant, 
or a witness to be made use of, may prove any matter by affidavit, or if 
a quaker by affirmation, made before the mayor, &c. of a corporation, 
city, or borough, which transmitted under the common seal or seal 
of office, shall be of the same force, as if the party w as examined viva 
voce^ &c. 

And by the same statute, houses, Jfinds, negroes, See. in any of the 
plantations, shall be liable to the debt of the king, or any of his sub- 
jects, and shall be assets in like manner as real estates to a debt on 
specialty, and shall be seized, sold, &c. as personal estates are in the 
plantations. 

[If a party a}:q'>enls from a court in one of the plantations to the 
privy-council, he must i)rociire the proceedings to be transmitted, and 

})roceed 
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proceed within a year niter the appeal allowed in the plantations, or the 
appeal will be dismissed with 5/. costs, without notice to the appellant. 
Gordon v. Lowther, M. 1 3 G. Ld. llaym. 1 447.] 

[The origiriar jurisdiction as to the boundaries of provinces in Ame- 
rica is in the king in council, but by the contract of the parties, as by 
executing articles in England, the courts in England may have jurisdic- 
tion. Penn v. Ld. Baltimore, P. 1750, 1 Ves. 444.] 

(G 3.) Laws. 

The laws of the plantations are the same, by which tliey were go- 
verned before their concjiiest, or accession to England, exccj^t where 
new laws are obtained since their conquest. 11. 4 Mod. 225. Vide 
Ley, (C). 

And if new laws are givxn, their antient customs, if not abolished, may 
remain. 4 Mod. 225. 

And therefore, a new statute made since tlieir conquest, does not 
bind them, unless tliey are particularly named. 11. 4 Mod. 225. 

(H) X-Piiconj?, &c. 

For the direction of mariners, beacons, light-houses, and sea-marks 
are erected. 4 Inst. 148. 

Before tlie time of K. Ed. .3. stacks of wool were burnt to give 
notice of the approach of enemies upon the coast, and in his reign, 
beacons. 4 Inst. 148. 

Light-houses are pliari^ built for the direction of mariners in the 
night. Ibid. 

Sea-marks are steeples of churches, castles, trees, &c. for their di- 
rection by day. Ibid. 

By the common law, the king could only direct the erecting of any 
of these by his commission under the great seal. Ibid, 

But now the king, by his letters patent, grants a power to the admi- 
ral to erect. 4 Inst. 149. 

And by the st. 8 El. 13. the corporation of the Trinity-house at 
Deptford may erect so many beacons, and sea-marks on the sea-coast as 
to them shall seem meet. Ibid. 

By custom, a customary payment, called beaconage, is due in many 
places of the maintenance of them. Ibid. 

And a prescription in the cinque-ports to make tallage for such pur- 
pose, will be good. R. Ray. 448. 

And an order for it will be good, though it does not show that tliey 
are in decay. R. Ray. 449. 

[British ships in passing by the Edystone, and other light-houses in 
the channel, not touching at any place in Great Britain or Ireland, are 
not liable to pay the light-house duties to the Trinity-house. Trinity- 
house V. Sorsbie. B. R. T. 30. Geo. 3. 3 T. R. 768.] 

(II.) iiSaiDitjation 0bnII Oc free. 

As to the freedom of trade, vide Trade, (A 1, &c,) 

By lliest. IS Ed. 3. st. 2, c. 3. the sea shall be open to all. 


[Stat. 



160 NAVIGATION. 

[Stat. 26 G. 2. c. 6. directs the performance of quarantine, the man- 
ner, penalties, &c.] 

(I 2.) But it shall be in English ships, &c. 

But by the st. 5 R. 2. 3. and 6 R. 2. 8. none shall import, or export 
goods but in ships of tlie king’s ligeance, (unless such ships able and 
sufficient are not to be had,) on pain of forfeiture of* the goods. [The 
St. 5 R. 2. 3. is repealed by the st. 1 El. 13.] 

By the st. 1 4 R. 2. 6. merchants of England shall freight only ships 
of the realm, so as the owners will take reasonable gains. 

By the st. 4 H. 7.” 10. and 23 H. 8. 7. [the st. 23 H. 8. 7. is expired] 
importing wines in any but English ships was prohibited ; but the 
st. 4 1 1. 7* 10. IS altered by the st. 5 8c 6 li^d. 6. 18. and repealed by the 
st. lEl. 13. 

By the st. 5 El. 5. [expired] none shall import wine or w^oad from 
France, but in a vessel whereof a subject is owner, or part-owner. 

So, by the st. 1 El. 13. revived by the st. 13 El. 15. 

By the st. 12 Car. 2. 18. no goods shall be imported, or exported, 
into, or out of any lands, islands, &c. belonging, or which may belong, 
to the king, liis heirs or successors, in Asia, Africa, or America, but in 
such ships as truly belong to the people of England, Ireland, Wales, or 
Berwick, or are of the built of and belonging to such lands, islands, 
plantations, &c. as the right owners, and whereof the master and tliree- 
Iburthsof the mariners are English, on pain of loss of all the goods and 
also the ship, &c. one third to the king, 8cc. 

[In an information on this statute, it was determined that a ship 
which was manned by mariners resident for some years in Russia, but 
who were not natives of the country, was exempt from the penalties of 
the act. Scot v, Schawrtz, Scac. M. 11 Geo. 2. Com. 677.] 

And by the same st. s. 3. 4. no goods of the growth or manufacture 
of Africa, Asia, or America, shall be imported into England, 8cc. but 
in such. ships, 8cc. And no goods of foreign growth or manufacture, to 
be imported, &c. in such ships, shall be shipped from any places, but 
those of such growth or manufacture, or from such ports, 8cc. where they 
only can, or usually are, first shipped for transportation, on pain of the 
like forfeiture ; one moiety, &c. 

[If a ship be seized, as forfeited by this act, by a governor of a foreign 
country belonging to Great Britain, the owner cannot maintain trespass 
against him, although he has not proceeded to condemnation ; for by 
the forfeiture the property is divested out of the owner. Wilkins v. Des- 
pard, B. R. H. 33 Geo. 3. 5 T. R. 112.] 

Provided, not to extend, 1. To goods or commodities" of the' 
streights, or Levant seas, loaden in such shipping from the usual places 
of lading them in the streights, or Levant seas ; nor, 2^ To East 
India commodities loaden in such shipping in any of those seas south- 
ward and eastward of the Cape Bona Speranza, though not at the place 
of the growth ; nor, 3. To any goods loaden in such vessels from 
Spain, !^ortugal, Azores, Madeira or Canary islands, of the growth or 
manufacture of any of those places ; nor, 4. To bullion or goods taken 
by way of reprisals, by such ships having commission from the king. 

So, by the st. 7 & 8 W. 3. 22. s. 2. no goods shall be import^ to 
or exported from any colony or plantation that is or may be the king’s 
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in Asia, Africa, or America, or carried from one plantation to another, 
but by ships, 8pc. belonging to the people of, and being of the built 
of England, Ireland, or the plantations, whereof the~ master and 
three-fourths of the mariners be of the same people, except prizes, or by 
contract with commissioners, &c. for masts, &c. on pain of forfeiture nt 
supra, 

[Colonial produce of the plantations cannot be transported from 
thence direct to any place in Europe. 3 Smith, 401. 7 East, 449.] 

[The exportation of European manufactures from the Cape to any port 
to the eastward in his majesty’s possession, is illegal. 4 Taunt. 1 36.] 
[American property on board a neutral ship, not tradii^ to any poi’t 
or place of the American colonies, was not forfeited. 3 T. R. 477.] 
But if a foreign ship be naturalized, importation in it will be lawful. 
[By 20 G. 2. c. 45. all prize ships legally condemned, shall be con- 
sider^ as British-built ships.] 

[By 34 G. 3. c. 68. no person shall be master of a British ship, or 
be deemed a British seaman, except natives, or persons naturalized 
or made denizens, or the subjects of some newly acquired country, or 
foreign seamen serving three years in the navy in time of war.] 

So, if a foreign ship be naturalised, and afterwards sold to a foreigner, 
who resells it to an Englishman, it shall he used without taking the 
new oath required by the st. 12 Car. 2. 18. R. Hard. 511. 

[But now by st. 26 G. 3. c. 60. no ship built out of his majesty’s 
dominions, except prizes, shall be entitled to the privileges of a British 
sliip.] 

[And by s. 17. when and so often as the property in any ship or 
vessel belonging to any of his majesty’s subjects, sliall be transferred 
to any other or others of his majesty's subjects, in whole or in part, 
the certificate of the registry of sucli ship pr vessel shall be truly and 
accurately recited, in words at length, in the bill or other instrum^t 
of sale thereof, and that otherwise such bill of sale shall be utterly null 
and void, to all intents and purposes.] 

[By 34 G. 3. c. 68., the indorsement of such certificates of registry 
is required to be in a certain form.] 

[An absolute bill of sale of a ship at sea is void under this section, 
unless the certificate of the registry be recited in it. 3 T. R. 406.] 
[Although the vendee give at the same time an undertaking to restore 
the ship on a future day on payment of a certain sum advanced by him 
on the credit of this security ; and though the vendee have also the 
grand bill of sale, and have taken possession of the ship immediately 
on her arrival, he cannot retain the ship as having a lien on her, against 
the assimees of the vendor, wlio' became a bankrupt after this transfer 
of the ship. Ibid.] 

[But a mere clerical mistake will not vitiate it. Rolleston v. Smith, 
B. R. H. 31 Geo. 3. 4 T. R, 161.] , 

[A. and B. being joint-owners of a ship, A. conveyed his moiety to 
B., but in the bill of sale the certificate of registry was not truly 
cited; B. took possession and afterwards mortgaged the whole ship 
to A. who did not take possession ; then B. ordered C. to re^ir the 
ship, afterwards B. conveyed one half of the ship to A. and tne other 
to D. It was holden, that the first bill of sale was an absolute nullity 
under this statute, and that A. was liable to C, for the repairs in aai 
V 01 ..V. M action 
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action for work and labour brought by C., A. not having pleadexl in 
abatement, that B. ought also to have been sued. Westerdell v. Dale, 
B. R. T. 37 Geo. 3. 7 T. R. 306. Supra, in Merchant, (E 9.) ] 

So, the importation of wine from Spain, or other country in Europe, 
need not be in an English vessel, or in which the master and three- 
fourths of the mariners are English. Semb. Hard. 487, 488. 

[The husks and shells of cocoa-nuts, separate4 from the nut by fire, 
is not a manufacturing, but liable to the act of navigation. Anon. H. 
1725, Bunb. 212.] 

[Information of debt will lie for duties on French wines imported 
from Holland, though they might have beeii seized as forfeited. At- 
torney-General V. Jewers, M. 1726, Bunb. 225.] 

[On an information for a ship forfeited for bringing over goods not 
of the growth, &c. notice in the master is not necessary. Per totani 
Curiam, Idle v. Vanheck, P. 1727, Bunb. 230. Mitchel v. Torup, 
H. 6 G. 3. PaAer, 227.] 

[But a distinction shall be made, whether the goods were part or 
not part of the cargo ; and if passenger privately brings over a small 
parcel, it shall not be deemed part of the cargo, nor the ship forfeited. 
Semb. Greeby v. Palmer, H. 1733, Bunb. 232.] 

[If a ship comes into port on pretence to refit, and the sailors run 
teas, it is a forfeiture of the ship, though she was seized and in the 
possession of the officers before tlie running. Attorney-general v. 
Jackson, T. 1 727, Bunb. 236.] 

[By 13 G. 2. c. 3. in time of war, three-fourths of the crews of pri- 
vateers or merchant ships may be foreigners.] 

[And any foreign seaman, who has served two years in time of war, 
on board a man of war, merchant ship, or privateer, is thereby natu- 
ralized.] 

[By stat. G. 2. c. 36. trade to and from Persia through Russia is 
permitted,] 

By stat. 18 G. 2. c. 17. a reward of 20,000/. is given for the dis- 
covery of a passage by sea from Hudson’s Bay to the Western and 
Southern Ocean of America.] 

[Stat. 16 G. 3. c. 6. grants reward of 20,000/. for discovering a 
passage between the Atlantic and Pacific Oceans north of 52® lati- 
tude, and 5000/. to such as shall first approach within one degree of 
the North Pole.] 

By stat. 13 G. 3. c. 26. no alien may purchase any share of a ship 
belonging only to natural -born subjects, without consent in writing 
of the owners of three-fourths in value.] 

[Stat. 17 G. 3. c. 48. empowers commissioners to give rewards 
under 5000/. for probable proposals for discovering longitude.] 

(I 3.) Owner of a ship. 

[] (1 3. a.) Who shall be, &c.j| 

[The person on whose account the contract was really made, 
though he be not the legal owner of the vessel, is liable for necessaries 
supplied to her. 7 T. R. 306. 1 H- BI. 114. 8 East, 10. 11 East, 

435. 13 East, 238. 16 East, 169.] 

[It is a general rule, that the charter, not the chartered party, of a 
ship, IS to be considered as the owner. But there are exceptions to 

4 that 
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that rule, namely, . where, by the terms of the charter-party, coupled 
with the particular nature of the service iij which the ship is employed, 
an intention to vest the temporary property in the chartered party can 
be inferred. One of the terms, in the present case, was as follows. 
The charter-party granted” the ship, and let to hire and freight,” 
which are proper words of lease. The nature of the service was trans- 
port service. 4 M. & S. 288.3 

[The charters granted to the Trinity-house impose duties for light- 
houses, buoyage, and beaconage, on the masters and owners of ships. 
A ship is chartered ; and upon a question who was to be considered as 
the owner, whether charterer or chartered party, held, that tliough the 
former was in general to be so considered, yet, that the particular 
terms of the charter-party, coupled with a consideration of the parti- 
cular nature of the service contracted for, shewed an intention to 
transfer the ownership to the chartered party. The terms, inter 
jalia^ were, that the ship was granted and let to hire and freight 
the service was to transport troops. 4 M. & S- 288.] 

[The registers of ships, are not evidence to fix the parties tl erein 
named as owners in actioos against them, unless they are shown to 
have been made by their assent, or recognised by them. * 14 East, 226*. 
4 Taunt. 802, ' 2 Taunt. 5. 4 Taunt. 652. Secus^ the affidavits on 

which they w’ere obtained. 4 Taunt. 802.J 

[A party is not chargeable for necessaries supplied to a ship, by 
proof of the execution of a bill of sale to him, without proof of his 
assent to the sale. 1 4 East, 226.] 

[A party is not liable as a partner, for goods furnished to a ship, 
having disposed of his interest therein at the time, merely becauie the 
form of transfer was defective. 16 East, 169.] ’ 

[Though the master of a vessel be also lessee of it, by agreement 
with the owners for a term of years under covenants on their part, that 
he shall have the sole management of the ship, and employ her for his 
own sole benefit, &c. and on his part, that he shall repair her at his 
own sole cost, &c. ; the owners are still liable for necessaries furnished 
for the ship by order of the master, though without their knowledge, 
or without their being known to the person who supplied. Cowp. 636. J 
[A tradesman who supplies a ship with necessaries under contract 
witli the master, has three securities for payment ; 1 . The owner ; 
2. The master; 3. And, lastly, a lien upon the vessel. 1 T. 11. 109.] 
[The owners are liable for the “wages of seamen engaged by the cap- 
tain. 1 T. R. 76.] 

[The responsibility of a ship-owner indifferently carrying for hire, 
is the same as that of a common carrier. 1 T. R. 78.] 

[Ship-owners are chargeable as for the not delivery of a cargo, which 
their captain or crew have pilfered. 8 T. R. 531.] 

[The owner of a ship chartered as an armed vessel to the commis- 
sioners of the navy, is liable for an injury arising from the mismanage 
meat of one placed on board by the commissioners. 2 N. R. 182.] 
[The policy of st. 7 Geo. 2. c. 15., which limits the responsibility of 
ship-owners in case of embezzlement, &c. by master or mariners to the 
value of the ship and freight, is, to protect them from all treachery in 
those parties ; and its words are sufficiently comprehensive for the end 
in view. Therefore, the case of a robbery by third, persons, accom- 
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plishe4 through intelligence pven by a mariner who afterwards shared 
in the spoil, is within the act. 1 T. R. 18.] 

(I 3. b.) The major part of the owners over-rules all. 

If there are many owners ; the ship shall be employed by consent 
of the majority- She. 13. 

And the others, who do not consent, shall have their share of the 
profit. Ibid; 

Or, by order in the admiralty, the owners who consent may give 
security, that they will satisfy him who does not consent for his sliare, 
if tl>e ship perish, and will render his share, if the ship return ; m’ here- 
upon the owner who does not consent, shall have no part of tlie 
freight. 2 Ca. Ch. 36. (Vide Garth. 27.) [Vide Ambler, 255.] 

Nor, shall be relieved for it in equity. R. 2 Ca. Ch. 36. 

If there are many part-owners of a ship, and the major part agrees 
to the voyage, the assent of all shall be intended, who do not express 
a dissent. R. Skin. 230. Adm. Carth. 27. 

If any dissent, an action upon the case lies against him for the da- 
mage in the loss of the voyage. Per Holt, Carth. 27- Comb. 110. 

So, it was allowed, that upon security for the shares of the lesser 
part of the owners, given by recognizance in the admiralty, the voy- 
age should proceed. R. Skin. 230. 

But now it is adjudged, that the voyage cannot proceed, but a 
prohibition goes, if there be a suit in the admiralty upon such recog- 
nizance. R. Carth. 27. 

[The voyage shall proceed on the recognizance being given in the 
admiralty. 1 Wils. 101.] 

[If exhorbitant fees be taken by a custom-house officer from the 
master of a vessel on his taking out a cocket and bond pursuant to 
St. IS & 14 Car. 2. c. 11. s. 7. though the statute imposes the duty on 
the master personally, the owners may recover the excess in assmnpsU 
for money had and received. Cowp. 805.] 

(I 4.) Master : fpower, interest, and duty.] 

The master of a ship has the custody and trust of the ship and the 
goods in it. 3 Lev. 38. De Jure M. 209. Vide Merchant, (E 5. 6.) 

And therefore, he shall answer for all goods, which are lost by his 
default: for he has a recompense for the carriage. DeJure M. 209. 
Vide Action upon the Case for Negligence, (Cl.; 

And shall be charged for the duty, at any port, for weighage, 8cc. of 
the ^oods. R. 3 Lev. 38. R, 1 Sal. 249. 

It the master contract and bind the ship to such a value by assent 
of the owner, he shall be bound by the contract of the master. 2 Ca. 
Ch.238. 

Otlierwise, if the contract be without the allowance of the owner. 
Ibid. 

Or, if the master makes a deviation, or barratry, whereby the goods 
are lost ; though the owner allowed the master to make the contract, 

. he shall not answer for the deviation. R. 2 Ca. Ch. 239. 

So if the master buy victuals for the ship, and do not pay for them, 
the owners are responsible to the vendor ; for the master is but their 
servant. 2 Ver. 643. 

Though the owners give the master money for the victualling. Ibid. 
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[If master Orders necessaries (as sails, &c,) for the ship, both owner 
and master are liable, unless it appears that credit was ^ven to the 
owners only, and then they only are liable. Hoskins v. Slayton, T. 
J0&1IG.2. B.R.H.376. IT.R. 108.] 

[As where the goods are ordered for a ship by the owners, before the 
appointment of the captain, though some are not delivered till after- 
wards, yet as no personal credit is given to the captain, he is not an- 
swerable for any of them. 1 T. R. 108-] 

[The tradesman furnishing the goods has also a specific lien on the 
ship. Ibid.] 

[A promise by the captain on behalf of his owners, when die ship 
was taken, to pay monthly wages to one of the sailors, in order to 
induce him to become an hostage, is binding on the owners, tliough they 
abandon the ship and cargo. 1 T. R. 73.] 

[^Semble, that the captain of a vessel on any emergency, has authority 
to do what is most for the interest of those concerned. 1 T. R. 61 1.] 
[The owners of a ship cannot repudiate the master’s contract, re- 
specting the vessel ; for example, — a ransom bill made in foreign parts, 
which, under the circumstances, seemed at the time to be most for 
their advantage, though, in the end, it turns out to be otherwise ; as 
where the price of the contract exceeds the value of the ship and cargo. 
In such case, however, they may give up the property to contracting 
party, when they will not be liable to the charge ; if they keep it, they 
keep it subject to the charge imposed upon it by the master. But all 
necessary engagements collateral to such contract, and without which 
it could not have been made; for example, an undertaking to remu- 
nerate a sailor if he would remain as a hostage under a ransom bill, 
given to an enemy for the restoration of the property captured, are 
binding upon the owners, though they abandon the property. The 
reason of the difference is, that the principal contract is made upon 
the security of the property, upon the implied condition that the money 
shall be paid, or the property be restored ; the other contracts are not. 
1 T. R, 73.] 

\Semhle^ that the master in foreign parts, has no implied authority 
to sell the ship, tliough the expence of repairing will exceed tlie value. 
10 East, 14*3. 

[The master may hypothecate the ship for the supply of necessaries 
in foreign parts. 3 T. R. 267. Dougl. 103.] 

[In cases of necessity abroad, as in order to procure bail where the 
vessel and cargo are libelled as prize, the master may hypothecate, 
but cannot stipulate for a sale as an indemnification. 2 Taunt. 34*4*.] 
[The master has no lien on the ship for a liability, or expence be has 
incurred for repairs during the voyage. 9 East, 4*26.] 

[If a ship and cargo are sold as a security for advances, and the cap- 
tain, on being made acquainted with the fact, writes to the vendees as 
his owners, who return him no answer, it seems, that he would be jus- 
tified in afterwai’ds paying the vendor the proceeds. The vendee by 
his silence and neglect to act as the owner, shows that he does not 
mean to take possession. 4M. &S. 24*7. But where the sale is not 
by way of mortgage, but absolute, the rule may be different. Ibid.] 
{Semhle^ that where a delivery is prevented, unless by the owner, the 
master is not justified in throwing the cargo overboard. 1 7 aunt. 300.] 

M 3 [The 
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[Tlie master of a vessel is only chargeable for necessaries supplied, 
where they have been furnished on his contract and credit; not, diere-^ 
fore, where, having been ordered by the owners before, they havebeen 
sent on board, after his appointment to the vessel. 1 T. R. 108.] 

f Th^ master of a vessel, who employs a shipwright to repair it, is, un- 
less he otherwise stipulates, liable to him, as well as are his owners^ 
9 East, 426.] 

[The bonds given by masters of vessels, under 26 Geo. 3. c. 40., 
are continuing bonds, and remain in force as long as the same person 
is master of the same ship ; but not when he becomes master of any 
other vessel. It is not necessary, therefore, that a fresh bond should 
be given on every voyage made by the vessel while in his charge, for 
the same bond covers all voyages made in her by him, and may be 
sued on lor a breach of the conditions, during any one or more of them. 
3 Price, 203.] 

[The owner of a ship is not liable beyond the value of the ship and 
freight under 7 Geo. 2. c. 15. s. 1. in the case of a robbery in which one 
of the mariners is concerned by giving intelligence, and afterwards shar- 
ing the spoil. * 1 T. R. 18.] 

[The master of a ship has not a lien on the ship for stores and pro- 
visions furnished on his credit. Doug. 101.] 

[The stat. 5 Geo. 2. c. 20. which inflicts a penalty of 20/. on persons 
piloting down the Thames, &c. only extends to vessels sailing on foreign 
voyages, and not to those which, having performed their voyages, are 
steerec^ from one wharf to another on the river for the purpose of un- 
loading their cargoes. Rex v. Lamb, M. 33 Geo. S. 5 T. R. 76. 
Rex V, Neale, E. 39 Geo. S. 8 T. R. 241.] 

[By stat. 31 Geo. 3. c. 54. s. 7. for regulating the African slave- 
trade, it is necessary that the certificate of the captains having served 
as that act requires, should be attested by the owner or owners of the 
ship or ships in which the service was performed. Farmer v. Legg, 
13. R. E. 37 Geo. 3, 7 T. R. 186.] 

(I 5.) Mariners. 

Mariners must be obedient to the master; for if one of them creates 
an open debate, he may be put out of the ship upon land, and shall lose 
his goods in the ship, and the half of his wages. De Jure M. 220. 

If he use arms or weapons, the others may apprehend, imprison, and 
bring him to justice. 

If he conspire to force the master to another port out of his voyage, 
it will be a capital crime. 

^Ihey must be mutually aiding and assisting to one another upon the 
sea. De Jure M. 220. 

They must remain in the ship till it be discharged, and the tackle 
taken down and ballasted anew. 

Every one must work with his companion during the lading and dis- 
charge of the ship. 

Ajid shall not oidy deliver goods out of his ship, but must carry them 
for a reasonable hire to the place upon land where they ought to be 
put, if there are no other carriers or porters for it. 

By the custom of merchants, mariners are entitled to wages at every 
delivering port. 2Ver. T28. 

Though 
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Thou^i^h an agreement be made with theni, that they shall not demand 
wages till a return to the port of London. 2 Ver. 728. 

When the freight was ^so to be paid ; and provision was made be- 
fore the voyage begun, that, every six montlis, wages should be paid 
for one month, during the voyage. Ibid. 

But a mariner shall lose his wages from the last port, if the ship or 
goods are lost. 1 Sid. 179. [Dough 539.] 

[Wages in general are due upon the ship’s arrival at the first port of 
destination or delivery. And in a voyage from England to Newfound- 
land, and thence with fish to Spain, Newfoundland is not a port of de- 
livery ; and if the ship is taken between Newfoundland and Spain, the 
mariner lose^ his wages. Hernaman v. Bawden, H. 6 Geo. 3. 3 B. M. 
1844.] 

So, he shall lose his wages, if he rebels, and does not repent in due 
time, and tender amends. De Jure M. 220. 

If he refuses aid and assistance to his companion upon the sea. Ibid. 
If he does not help to save the goods when the ship perishes. 

If he absents himself when the ship is ready to sail. 

[Under a clause in the ship’s articles, that the seamen may leave at the 
end of three months, if the ship is in port, or in perfect safety, of which 
the captain is to be the sole judge; if the ship is in port at the end of 
three months, they may leave without his permission. 2 N. R. 408.] 
[A contract by foreign seamen, that they will not sue the master in 
foreign courts, is not limited to the duration of the voyage. 2 H. B. 603.] 
[No wagesT are due to a sailor unless freight is earned. Dough 539.] 
[Held that a mate in a slave-ship, could not, on the ground of a 
verbal promise, claim the perquisite of the price of a negro-slave be- 
yond the wages due to him by certain written articles of agreement 
executed between the master, officers, and crew. 2 B. & P. 116.] 

[The licence under 37 Geo. 3. c. 93. s. 3., empowering the captain 
to give more than double monthly wages for seamen, must specify the 
sum. 2 B. & P. 57.] 

[A seaman disabled in the course of his duty, pending the voyage, is 
entitled to wages for the whole voyage. .2 H. B. 606*] 

[Where it is stipulated that seamen shall not demand, or be en- 
titled to their wages, or any part thereof,” until arrival of the shin in 
her port of discharge ; they cannot on a loss before arrival, claim 
wages pt'o rata^ on the ground that freight had been earned at an in 
termediate port. 8 East, 300.] 

[If the ship be lost or captured before the end of the voyage, the 
wages are lost. And query, whether by a ransom, the right to wages 
for the period antecedent* to the capture is revived ? 1 T. R. 79. 

3 Burr. 1844.] 

[In the case of a hostile detention by a foreim state, if the ship ulti- 
mately performs her voyage, the sailor, thou^ a foreigner, is entitled 
to wages during his detention, though he be forcibly taken from tlie 
ship by the orders of a foreign prince. 4 East, 546. 1 Smith, 144. 

4 East, 566. 1 Smith, 1 53. Reversing the judgment in 3 B. & P- 405.] 

[One seaman serving under articles pursuant to 37 Geo. 3. c. 73., 

does not lose his whole wages, nor, semhle^ even a proportionable part,’ 
by another embezzling the cargo. 1 N. R. 347.] 

[To entitle the master to deduct a month’s wages under 2 Geo. 2. 

M 4 c. 36. 
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c. 36. s * 6.9 be must prove then the eeanum quitted the ship without li^ve 
in writing. 3 B. & P. 302.3 * 

[Before the master can insist upon the forfeiture of a month’s wages 
for leaving the ship without leave in writing, he must have debited 
himself to Greenwich Hospital in the amount, pursuant to st. 2 G. 2. 
c. 36. s. 9. 3 B. & P. 302.] 

[An officer or sailor who has agreed to serve on board a letter of 
marque for certain wages during the voy^e, and a share of all prizes, 
is not entitled to any part of the wages if Ae ship is taken before she 
complete her voyage, although he shall have been sent from the sliip 
before , the capture as prize-master on board a prize taken by her in the 
course of the voyage. Dougl. 539.] 

[Tlie whole of a seaman’s wages are not forfeited under 2 G. 2. c.S6. 
s. 3., by his leaving the ship after her arrival, but before she is moored. 
3B.& P.302.] 

[The representatives of a decesased seaman, may sue the captain for 
the excess of wages due beyond the sum paid over by him to Greenwich 
Hospital, pursuant to st. 37 Geo. 3. c. 73. 1 N. R. 299.] 

[In an action for seaman’s wages, it is not incumbent on the plaintiff 
to prove that the ship earned the freight. 7 Taunt. 319.3 

[There are several statutes, namely, 31 G. 2. c. 10. 26 G. 3. c. 63. 

32 G. 3. c. S3., and 32 G. 3. c. 67., which regulate the modes by which 
seamen and marines may convey their prize-money or wages in the 
hands of tlie public officer. And every instrument of conveyance for 
this purpose must be conformable to the regulations of these statutes. 
Turtle V. Hartwell, B. R. M. 36 G. 3. 6 T. R. 426.] ' 

[C., by virtue of an order from B. to receive all money due to him 
for prize-money, obtains three out of four instalments due from A. to 
B. on that account : these payments are afterwards questioned by B., 
who brings his action against A. for the whole sum, and at the same 
time C. demands the fourth instalment : an application to the Court 
by A. to stay proceedings in the action against him by B., on his paying 
the fourth instalment to such person as they should appoint, was re- 
fused. Macdonald V. Pasley, C. P. M. 38 G. 3. 1 Bos. & Pull. 161.] 
iSembley That nothing but a power of attorney, or a 'will coirlplying 
with the provisions of the above acts, will warrant the payment to third 
persons of money due from the public to sailors and marines. Ibid.] 

£ (I 6.) Supercargo.^ 

[A supercargo, unless his authority be expressly or impliedly re- 
strained, is invested with complete controul over the cargo, and every 
tiling which immediately concerns it, even whilst the vessel is in Eng. 
land. 12 East, 381.] 

[Where the destination of a chartered vessel is to be as directed by tlie 
freighter or his agents, a supercargo on board has the same authority 
in tms respect as his principal, even whilst the vessel is in England. 
12 East, 381.] 

[(K) JSaag.] 

[The appointment of officers, and die particular number, to ships, 
is wholly in the discretion of the admiralty, from the extensive powers 
wsted in them by their commissions and is therefore independent 

of. 
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of, aud uncontrollable by, the orders of the crown; which, when given, 
are merely directory, and do not avoid a commission or appointment 
made in apposition to them* 2 East, 507.] 

[A flag-officer has no right to share in the gratuity given to a captain, 
under his orders for carrying treasure; nor, commesemble^ in the freight 
received by the captain for carrying that of individuals. 3 Taunt* 4'42.} 
[The commander of a king’s ship may lawfully carry bullion* 

4 Taunt. 787.] 

[The commander of a ship of war cannot, itnless authorised, lawfully 
carry private bullion on freight. 5 Taunt. 143.] 

{Semhle^ that no action lies by a subordinate officer against his su- 
perior officer, for an act done, however maliciously, and without even 
probable cause, in the course of discipline and under powers incident 
to his situation, upon the same principles of public policy and conve- 
nience which protect judges, &c. from private suits. 1 T. R. 493.] 

[No action lies for delaying to bring an officer, under arrest, to a 
court martial. 1 T. R. 548. 704.] 

[A subordinate officer must not judge of the propriety of the order 
he receives ; he must obey it, unless obedience be physicily impossible, 
when his obedience is justifiable. 1 T. R. 784.] 

[The relation of master and servant does not subsist between the 
captain of a ship of war and his officers or seamen ; therefore he is not 
answerable for their negligence. 15 East, 384. 

[Where a crew are supplied with necessaries, at the instance of one 
of its officers, to a considerable amount, and an intention on his part 
to be personally liable doesonot clearly appear, the presumptions are 
in his favour. 1 B. & P. 158.] 

[The captain of a ship in the king’s service, receives at Gibraltar 
bullion to be brought to this country for freight, giving a bill a lading 
for it. The ship arrives, but the bullion is lost. Held, that whether 
it was illegal or not under 22 G. 2. c. 33. s. 24., for the captain to' re- 
ceive the bullion on board, at all events he w’as answerable for the loss 
of it. 2 Mars. 293. 6 Taunt. 577.] 

[By officers,” in the stat. 44 G. 3. c. 13. s. 14., are meant, officers 
to whom execution of the process has been delegated by the courts 
whence it emanated. 1 1 East, 25.] 

[It seems, that ship-agents will not be discharged in making any of 
the payments mentioned in stat. 26 Geo. 3. c. 63. s. 1., under any other 
authority than a power of attorney in the form prescribed therein. 
1B.& P.161.] 

[A lieutenant in the navy is empowered to draw for his pay every three 
months. The agent who makes up his accounts, is entitled to in 
the pound only upon the balance actually received aiid paid by him, 
the agent ; and if, through mistake of the law, he deducts in such cases 
upon the whole sum paid by government, he incurs the penalty of 
31 G. 2. c. 10. s. 30. 2 Smith, 607- 6 East, 541.] 

[Stat. 31 G. 2. c. 10. s. 30. applies to a lieutenant. 2 Smidi, 607. 
6 East, 541.] 

[It is in the discretion of the court to adjudge either corporal punish- 
ment, or the 200/. penalty, against one convicted of having concealed 
naval stores, or of having them in his custody* 5 T. R. 370. And the 
penalty may be mitigated. Lofft* 270 

[The 
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[The power of sentencing to hard labour one convicted on'stat. 9 8c 
10 WiL S. c. 41. s. 2., for having unlawfully in his possession or con- 
cealing naval stores, is taken away by stat. 39 & 40 G. 3. c. 89. s. 2. 
S East, 53.] 

[Costs may be adjudged against one convicted of having concealed 
naval stores, or of having them in his custody. 5 T. R. 371.] 


NE ADMITTAS. 

Vide Pleader, (3 I 3.) — Quark Incumbravit, (A). 


NECESSITY. 

Vide Chancery, (4 O 4.) — Pleader, (3 M 20. 30.) 


NE EXEAT REGNO. 

Vide Chancery, (4 B). — Prjerogative, (D 3, 4.) 


NEGATIVE AND AFFIRMATIVE. 

Vide Pleader. (R 3.) 


NEGATIVE regnant. 

Vide Mandamus, (D 3.) — Pleader, (R 5, 6.) 


NEGLIGENCE. 

Vide Action upon the Case for Negligence. — Pleader, (2P I. 
&c. — 2 0 — 2 R) — Retorn, (D 2.) — Viscount, (D 1.) 


NE INJUSTE VEXES. 

Vide Droit, (I). 


NE UNQUES ACCOUPLE. 

Vide Pleader, (2 Y 10.) 


NE UNQUES EXECUTOR. 

Vide Pleader, (2 D 7.) 


NE UNQUES SEISIE. 

Vide Pleader, (2 Y 7.) 


NEW- 
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NEWGATE. 

Vide Imprisonment, (E). 

NEW TRIAL. 

Vide Pleader, (R 17.) 

NIGHT. 

Vide Temps, (E — F). 

NIL DEBET. 

Vide Pi-EADER, (2 V 6. — 2 W 13. 1 7. 43. 47.) 

NIL DETINET. 

Vide Pi.EADEK, (2 W 44. — 2X3.) 

NIL DIGIT. 

Vide Peeader, (E 42.) 

NIL HABET IN TENEMENTIS. 

Vide Peeader, (2 W 48.) 


NOBILITY. 

As to names of dignity, and how created, vide Dignity, (A — B 1. &c. 
— Cl, &c.) — Prajrogative, (D 31.) 

How the trial shall be, whether one be noble. Vide Dignity, (D). 

How a dignity will be forfeited. Vide Dignity (E). 

Privileges of the nobility, as to trials by peers, &c. Vide Dignity, 
(F 1, See .) — Parliament, (L 16, &c.) 

As to the right, style, coronation, and dignity of the king. Vide Roy. 

As to his praerogatives. Vide Praerogative. 

As to the queen and the king’s children. Vide Roy, (F 1, &c. — G). 

As to the privy council, and other council of the king, and guardian of 
the kingdom. Vide Roy, (E 2. — H 1, 2.) 

(A) IPreceDcncc. 

By the st. 31 H. 8. 10. none but the king’s children shall have place 
on either side the throne in parliament, whether the king be present or 
absent. 

By the common law, the king may give such precedence to his coun- 
sellors and subjects as he pleases. 4* Inst. 361. 

And therefore, by the king’s grant) a duke may be placed by his patent 
next to such, and before such a duke. Ibid. 

Or, that he be precomes, and shall have precedence before all earls. 
R. 4 Inst. 361. ■ 

By 
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Bv the St. SI. H. 8. 10. the king^s vicegerent in ecclesiastical causes 
shall sit on the right-hand of the parliament*house on the same form with, 
but above the archbishop, then the archbishop of Canterbury, York, 
London, Durham, Winchester, then the 'other bishops according to 
antienty, on the same side and form. 

The archbishop of Canterbury precedes, then the archbishop of York, 
then the bishop of London, the bishop of Durham, the bishop of Win- 
chester, and afterwards every bishop of the one province or the other, 
according to his antienty. 4 Inst. 36 1 . 

The two archbishops have precedence of all other nobility in par- 
liament, council, and commissions, except where the lord chancellor 
presides. Ibid. 

A bishop has precedence of all other barons, not of dukes, mar- 
<]uises, earls, or viscounts. Ibid. 


NONAGE. 

Vide Enfant. 


NON ASSUMPSIT. 

Vide Action upon the Case upon Assumpsit, (H 5.) — Pleader, 

(2 D 8.-2 G 1.) 


NON ASSUMPSIT INFRA SEX ANNOS. 

Vide Action upon the Case upon Assumpsit, (H 6, 7.) 

NON CLAIM. 

Vide Claim, (B 1, 2, 3.) — Fine, (K 1, 2.) 


NON COMPOS MENTIS. 

Vide Capacity, (D 5.) — Chancery (3 Q.) — Devise, (H 1.)— Djs- 
CEMT, (D 9.) — Idiot, (D 1, &c.) — Testmoione, (A 1.) 


NON-CONFORMIST. 

Vide Justices of Peace, (B 20.) 


NON DEMISIT. 

Vide Pleader, (2 W 48.) 


NON EST FACTUM. 

Vide Pieader, (2 D 8. — 2 V 7. — 2 W I8.) 
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NON INFREGIT CONVENTIONEM. 

Vide Pleader, (2 V s.) 

NON-OBSTANTE. 

t^ide Pardon, (G — H.) 

NON-OMITTAS, 

Vide Retorn, (B |2, 3.) 

NON-RESIDENCE. 

Vide Esolise, (N 4,) — Pleader, (2 S 23.) 

NONSUIT. 

Vide Appeal, (G 14.) — Evidence, (A 5.) — Pleader, (X 1, &c.) 

NON SUM INFORMATUS. 

Vide Pleader, (E 42. — Y 1.) 

NON-SUMMONS. 

Vide Abatement, (H 53. ~ I 26.) 

NON-TENURE. 

Vide Abatement, (F 14.) 

NON-USER. 

Vide Liberties, (Cl, 2.) 

NORROY. 

(A) Cbe antiquitg and Didersiitg of beralod. infra. 

(B) Cf)C office, p. 174. 

(C) ctie antiquitp of armo. p. 174. 

(D) Cbe right to them. p.i74. 

(A) Cbe antiquitg and dideroitg of berald^. 

There are three kings of arms, who have several heralds iindar 
them : Garter ^ Clarencieuxt and Norroy- Vide Courts, (£ S.) 

Herald, 
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Heraldf est vox incerta radicist sed verisimilior derivatio est d Saxon, 
hej\e, exercitusy et alb, famulus sive minister^ quad minister exercitus vet 
•armorum^ Spel. Gloss. Herald. 

Temjp* H, S. fierunt in Anglia reges heraldorum^ heraldic et persui^^ 
vandi. Spel. Ibid. 

Reges toti Anglice dtio tantum ah antique^ unus Australium particum cis 
Trentam^ alter Borealium irons Trentam, Spel. Herald. Hie Norroy, ille 
Clarencieux nominatus, Spel. Ibid. 

Garter nulla donatus provincid in primum locum ah H* 5^ fuit super- 
inductus, Spel. v. Herald. 

jR. 3. regni primus heraldos incorporavit, Spel. v. Herald. 4. Inst. 
126. 

Ph, M. anno regni 3^ granted to them a new charter, whereby 
garter rex armorum^ clarencieux rex ai'morum partium Australium^ norroy 
rex armorum partium Borealium^ viheraldi irferioresy Windsor y YorJcy 
Chester y Richmondy Somei sety Lancaster y et omnes pi'osecutotes sive persui- 
vandi armorum sunt incoiporati, Spel. v. Herald. 

(B) Cfte ofiicc. 

Munus heraldorum domi ^is/, qsticquid ad, nohilitatem spcctaty et rem 
honorariam : foris sunt iara/i, belliy pads foederisque nuncii. Spel. v. 
Herald. 4 Imt. 126. 

In coronationihusy nuptUsy exequiisy principum congiessihusy pampas 
ducunt. Spel. v. Herald. 

Curant illustria spectaculuy hastiludioy duelloy curant nohilium insignia 
et genealogias. Spel. v. Herald. 

(C) Cbe antiquitg of armif. 

The antiquity of arms and armories ^ is very antient, which, by 
the advice of Aristotle, seem to have been given to martial men for 
reward of their service by Alexander the Great, to scholars by the 
emperor Charles the Fourth, 

The usage to distinguish families seems to have been introduced 
after the voyage for recovery of the Holy Land, temp. R. 1 , After 
which, the descendants of the chiefs in that voyage used the same 
coat that was there used by their ancestors, and so those became here- 
ditary. 1 Sid. 354. 


(D) Cbe right to them. 

A man now has an inheritance and fee-simple in his arms, armories, 
and shield. Co. L. 27. a. 

Which descend, in the nature of gavelkind, to all the male issue, 
except that the eldest bears them without addition, the others shall 
give an addition ; for adddtio probat minoritatem. Co. L. 27. a. 140. b. 

And therefore, every son is as great a gentleman as the eldest. 
Lit. s. 210. 

So, the king may grailt arms to a man and his heirs male, without 
saying, of his body, and he shall have a fee. Co. L. 27. a. 

But the issue female, if there be a son, shall not take the arms of 
the father by descent. 


Yet 
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Yet a daughter may bear her father’s arms, in a lozenge, or under 
« mantle, to shew her iamily. Co. L. 27. a. 

So, her husband may impale, or quarter them, as the case requires. 
^]/ 0 . fj. 27 . a. 

So, a man with the king’s licence, may grant his arms to another. 
4 Inst. 126. 

So, he may grant his surname with his arms. 4 Inst. 126. 

NOT GUILTY. 

Vide Appeal, (G 7.) — Pleader, (2 L 2. — 3 M 1 U) 

NOTARY PUBLIC. 

Vide Merchan-T, (F 8, &c.) 

NOTE. 

note anb foot of a Vide Fine, (E 16.) 

promi$j3(Ot:p'UOtt« Vide Merchant, (F 15 , &c.) 

NOTICE. 

(A) Motice. 

When notice is necessary, or not, vide Bye-Law, (B 5.) — Condition, 
(G 9. — L 8, &c.) — DIsmes, (E 21.— -I 2.) — ^ Esglise, (N 11.) — 
Pleader, (C 73, &c. — 2 S 7.) 

What shall be notice in equity, and of what regard it shall be, vide 
Chancery, (4? C 1, &c. — 4 1 3, &c. 11.) 

How notice shall be given, and to whom, vide Pleader, (C 73, &c.) 

If an obligation be to pay 300/. at his age of twenty-one, or within 
twenty days after marriage upon notice, which of them first happens, 
notice ought to be given of the age, as well as of the marriage. R, 
Latch, 158. Vide Pleader, (2 Z 1.) 

NOVEL DISSEISIN. 

Vide Assise, (B 1, &c.) 

NULLIUS IN BONIS. 

Vide Biens, (F.) 

NULLUM TEMPUS OCCUilRIT REGI. 

Vide Prerogative, (D 85 .) 


NUL 
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NUL TIEL PERSON. 

Vide Abatement, (E 16.) 


NUL TIEL RECORD. 

Vide Bail, (R 8.) — Certiorari, (A 1.) — Pleader, (2 W IS. 88.) 


NUL TIEL VILL, &c. 

Vide Abatement, (H 18, &c.) 


NUNCUPATIVE WILL. 

Vide Devise, (C). 


NUPER OBIIT. 

Vide Assise, (E). 


NURTURE. 

Vide Guardian, (D). 


, NUSANCE. 

Vide Action upon the Case for a Nusance. — Chase (K). — Jus- 
tices or Peace, (B 24, &c.) — Leet, (L 12, 13.) — Pleader (2 N.) 
: Prescription, (F 2.) — Prohibition (A S.) 


OATH. 

Vide Abjuration. — Allegiance, (B 1. &c.) — Dignity, (F 8.) — 
Enquest (D). —Justices, (S 11.) — (Justices of Peace, (B 2S, 
24.) — Leet, (M 8.) — Officer, (K 7.) — Pleader, (2 S 6.) — 
Sbrement. 


♦OBLIGATIONS. 

Vide Disiixs, (B 1.) — Prohibition, (G 11.) 
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OBLIGATION. 

(A) HDftligation, toljat t)c. infra. 

(B 1.) ln&at toorDifif it ma^> be. p. 178. 

(B 2 .) Though they are uncertain, p. I 78 . 

(B 3.) Though false Latin, p. 179 . 

(B 4.) Though there be a small variance, p. I 80 , 

(B 5.) But not insensible words, p. 18Q. 

(C) iginole bill. p. 180. 

(D) 70111 obliffdtorg. p. 181. 

(E) (CuiiDition. p. 181. 

(F) aaiben an obligation oboU be joint p. 183. 

(G) OTjen joint or oebcraL p. 18L 

(H) Mlben ocbcral onip. p. 184. 

(I) 223bo arc bouitD bp an obliftotion. p. 184. 

(I 1 .) An executor or administrator, p. 184. 

(I 2 .) A survivor, p. 184. 

(K) iS-CCoanijancc. p. 185. 

(A) £Dblig:ation, tobat oball be. 

An obligation is a deed, whereby a man binds himself under a penalty 
to do a thing. 

If he be bound without a penalty it shall be called a single bill. Vide 
for this, post, (C). 

If it be acknowledged before a mayor of the staple, chief lustice, &c. 
it shall be called a statute, or recognizance. Vide post, (K; — Statute 
Staple. 

In every obligation there must be an obligor, and obligee, and a sum 
in which he is bound. Peark. Fait, 119. Yel. 194*. 

An obligation, as another deed, must be sealed and delivered. Vide 
for this, Fait, (A 1, 2, 3.) 

Must be written on paper, or parchment. Vide Fait, (A 1.) 

But it need not to be read to the obligor, or subscribed by hhn. Vide . 
Fait, (B 1, 2.) 

There is no need of date, or witness, or mention of the sealing, &c. 
Dy. 19- a. R. Dal. 1. Vide Fait, (A 2* — B 3, 4?.) 

AVhat shall be a sufficient delivery, or not# Vide Fait, (A 3, 4.) 

What shall be part of an obligation# Vide Fait, (E 2.) 

By whom or to whom an obligation may be made. Vide Capacity. 

By what name an obligor ought to be described. Vide Fait, (B 1. 
— E 3.) ^ 

[Bond to a woman for cohabitation had with her is good. 2 Wils. 
339.] 

[A., B., C., D., and E., indicted for perjury by F.^ agree that O. 
VoL. V. N should 
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should give him a note for 350/. not to appear at the trials, and that 

A. , B,, and H. should give a bond to indemnify G. against the note, 

the bond is given for an illegal consideration, Collins v. Blantern, P. 
7 G 3. 2 Wils. 341. 347.] 

[A bond given for an illegal consideration is void at common law ab 
initia. Ibid.] 

(B 1.) OBr tD&at t»ortf£f it mag fee. 

An obli^tion does not require any prescribed form of words : and 
therefore, if a man by his deed say, I shall pay you 20/. that will be a 
good obligation. 2 Rol. 146. 1. 37. Per Brian, 22 Ed. 4. 22. a. 

Or, comedo vdbis solvere. 2 EoL 146. 1. 40. Per Catesby, 22 Ed. 
4. 22. 

am held and firmly bound in 20/. to be paid to the same Richard 
Lambert, is good ; though there be no person mentioned before, to whom 
he is bound or to whom eidem can refer. 2 Str. 945,] 

Or, Memorandum that I have received of B. 20/., which sum I 
promise to pay to the same B., &c. 2 Rol. 146. 1, 35. R. 22 Ed. 4. 

22, a. Dy. 22 b. R. Cro. El. 729. Mo. 667. Ow. 127. YeL 23. 

So, I have agreed to pay, tliough it be in the prseter tense. R. 
1 Leo. 25. 

So, I am content to pay 10/. at M., and 10/. at Lady-day. R. 
3 Leo. 119. 

I acknowledge to B. by me 20/. on demand. R, 1 Vent. 38. Dy. 
22. b. 

So, every deed, by which a man acknowledges himself to be Indebted 
to another. Dy. 21. a. 

Or, to have his money in his hands. Ibiih 

So, if a deed say, I am bound to A, in 100/, for which payment I 
authorise him to levy the money on the farm of B. It will be a gooil 
obligation, upon which debt lies, though he has power to levy it other- 
wise, R. 3 Leo. 223. 

If it says, I acknowledge to owe to A., for which payment I bind, &c. 
to B, It is a good obligation to A., and tlie last words are void. Cro 

El. 886. 

So, 1 appoint A. to take 100/. out of the first money he receives of 
mine, and makes A. his receiver ; for every deed which acknowledges a 
debt to another, will be an obligation. Dub. 8 Mod. 154. 

So, I bind myself to pay all my brother owes him, with an averment 
that he owed him 40/. R. Cro. El. 561. 

Or, I bind myself to save A. harm^ss, &c. in 200/. solvend. cum rc- 
quisit. Cro, El. 613. 

So, if an obligation, or words that make a bill obligatory', be wrote in 
a book and there seeded, it will be an obligation. R. Cro. El. 613. 

(B 2.) What words are sufficient: — Though they are 

uncertain. 

So, if, by a bill oBligatory, A. acknowledges himself to owe 10/. to 

B. , to be paid such a day, and by the same bill binds himself in 20/, and 
does not say to whom he is bound, it will be good ; for it shall be 
intended to him to whom he was indebted. R. 2 Rol. 148. 1. 10. 

So, 
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So, if it be upon condition, to stand to the award of B. and C., 
«ind if they do not a^ee, to the umpirage of D., without saying, to what, 
do not agree ; for it shall be intended, to make an award. R, Cro, 
Car. 226. 

So, if it be upon condition to pay 50/., without saying, of money, yet 
it is sufficient; for it shall be intended. R. 1 Sid. 151. 

So, if an obligation be, teneri A. in 20/. solvend, dicto attorn, d assign, 
suis, omitting A, to whom he is bound, R. Sal, 659. 

(B 3 .) Though false Latin. 

So, an obligation will be good, though barbarous cm* false Latin be 
used : as, if a man be bound in septuagent lihris, it shall be intended 
700/. though it be barbarous Latin. R. 2 Rol. l^?. 1.2. Mo. 64?5. 
Vide Abatement, (H 2.) 

So, if he be bound in quinqiiegenf. or quemquegent, libris, for quin^ 
ge7it. R. cont. but afterwards in error acc. 2 Rol. 1 46. 1. 50. Hob. 
119. 2Cro. 146. 

In triginti libris, for, triginta. R. 2. Rol. 146. 1. 45. 

In sexigint. libris, for, sexagint. R. 2 Rol. 147.1. 10. Hob. 20. 
2 Cro. 338. 

Oyj aessaiita, sexaginta. R. 2 Rol. 147.1. 20. Hob. 19. 2 Cro. 208. 

In septuagent. et quinquagcnt. libris,^OY 750/. R. 2 Rol. 147.1. 5. 
Hob. 116. 10 Co. 133. a. Cro. El. 896. 

In sexingent., for, sexcent libris. R. 2 Rol, 147. 1. 15. 2 Cro. 338. 

In trigintata, for, triginta libris ; for the syllable ta is surplusage. 
R. 2 Rol. 147. 1. 20. Hob. 18. R. oont. Yel, 225. R. 2 Cro, 309. 
355. 

\vi wiginti lih'is, for, viginti. 10 Co. 133. a. 

So, if a man be bound by an English bill in sewteen, for seventeen 
pounds. 10 Co. 133. 2 Rol, 147.1.42. 

Or, threty ponds, for thirty pounds. R. 2 Cro. 607. * 

Or, in sex triginta, for, triginta et sex libris. R. Sal. 462. R. Skin. 3 10. 

In quinginta et duabus libris, for, quinqiiaginta et dziabus. R. Jon, 
366. Vide infra. 

So, if an obligation be, nouerint, &c. me A. tencrie et ohligarie B. m 
1 0/. ad. qiuim, &c. ohligamus me, 8cc. it will be good ; for the parties and 
sum are well, and any w ords, whereby it may be collected that he binds 
himself, are sufficient. R. Yel. 193. 2 Cro. 261. 

So, if there be a blank for the Christian name of the obligor, if . his 
name be subscribed. R. 2 Cro. 261. 

So, if the name be Joaem, without a dash, for it shall be intended 
Johannem abbreviated. R. Cro. Car. 417, 418. 

So, if the bill be, cognovit se debere et indebit a t. Jbre sumam 20/. 
solvere B., &c. it will be good. R. 2 Vent. 106. 

So, where the words are not Latin, if the sense or intention m^y be 
collected by die condition, or other words of the obligation, it is good : 
as if a man be bound in 20 nohilis, for, 20 nobles ; for there is no proper 
Latin word for noble. 2 Rol. 146. 1. 42. 2 Cro. 203. 

If he be bound in octigenta libris, wdth a condition for payment of 
40/., it will be good ; for it shall be intended for 80/. R, 2 Rol. 147 
1.30. 10 Co. 133. Osborn was octaginta, and good. Vide Hob. 19. 
cont. but the condition not there mentioned. Vi^ post, (B 5.) 

N 2 Or, 
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Or, octpgesmo, for octog^ta libri$. R. 2 Hoi* 147. h 27. Hob. 75. 

]y[o. 864. 

So, if he be bound in septiiagmia lihris^ with a condition for pay- 
ment of 350/., for it shall be intended 700/. R. 2 Rol. 14'7. 1. 37. 
10 Co. 133. 

In quingint^ duabus libris^ with a condition for pa 3 nnent of 26/., for 
it shall be intended an abbreviation of quinquaginta. R. 2 Rol. 147. 
1.45. Cro. Car. 416. 418. 

In quinquegessimis lihrisy for, quinquaginta, R. 2 Cro. 290. 

In quadrans libris^ with a condition to pay 20/., shall be intended 
qiiadragint^ R. Sal. 462. 

So, if it be qtiadraiit, in a bail-bond for appearance; for the statute 
directs 40/. Senib. 2 Mod. Ca. 342. 

(B 4.) Though there be a small variance. 

So, a small variance between the obligation upon oyer and the decla- 
ration does not avoid it : as, if the declaration be upon a bill, that he will 
pay, &c. And the bill says, if he pa}^, &c. R. 3 Lev. 66. 

If the obligation in the declaration be 30 a?ino Z). 1701, and the 
obligation itself upon operhe 30 Z). 1701. R. Sal. 658. 

Or, in such a year of the king, and the obligation omits anno regn?\ 
Sal. 658. 


(B 5.) But not insensible words. 

But where v/ords are insensible, and tlie intent of the parties cannot 
be known, the obligation will be void : 

As, if a man be bound in 20 liveries^ it is void ; for it does not appear 
whether it was intended lihris. R. 2 Rol. 146. 1. 47. 

Or, 20 ov III/ is, R. Noy, 109. 

Or, in sexgmt, libris ; for there is no such word, and it does not 
appear what was intended. R. 2 RoLl47. 1. 12. 2 Cro. 190. 

Or, octigenta libris, 2 Rol. 147- 1. 30. Hob. 19. Vide ante, (B 3.) 

So, if a man be bound to the sheriff in quudragent. libris^ with a 
condition for appearance ; for gent, imports centum^ and therefore it 
cannot be taken for 40/., and the condition being collateral,- does not 
shew the intent. R. 2 Rol. 147. 1. 55. 

If he be bound in libris^ without saying, hpw many. R. Yel. 225. 

Or, in viginti Uteris, 2 Cro. 203. 603. 

So, if it be tereyigentate libris, ^R. 2 Cro. 603. 

In quantpginta libris, R. 2 Lev. 166. 

So, if an obligation be to two in 200/. solvend, 100/. to one, and tlie 
other 100/. to the other, it will be repugnant and void. Qu. Dy. 350. a. 
Acc. per Hob. 172. Dy. 350. a. in marg. ; for the last words shall be 
rejected, and the obligation stand joint for 200/. 

(C) feittfile Wit 

A single bill is, when a man is bound to another by bill, or note, 
without a penalty. '' 

Upon such a single bill, of a distant time, interest may be recovered 
Hip damages. Per Holt, Mod. Ca. 167. 

Though 
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Though payfible upon demand, and no demand proved, wheprd die 
defendant pleads non est factum. Ibid. 

Vide post, (IR). 

(D) IBill dWigatori?. 

A bill crbligatoiy is, when he is bound in a penalty, without a con- 
dition ; as, if A. acknowledges himself indebted 20/., and for pay- 
ment binds himself in 40^. Oro. Car. 515. 2 Vent, 106. Vide Mer- 

chant, (F 2.) 

So, if he acknowledges himself debcre 20 quarteria Jhmentiy &c. 
and if he do not pay it at the day, that he shall lose 40/. Dy. 24. b. 

In an action upon such a bill, the plaintiff cannot declare for the 
penalty, without an averment that the single sum was not paid at the 
day limited for it by the bill. R. Cro. Car. 515. 

So, if the bill be for 14/. solvend. una cum 61. upon account, he must 
declare only for the 14 /. ; for that which comes after the solvend. is no 
part of the bill. R. Cro. El. 557. 

(E) CTortDitiom 

A condition is in the nature of a defeazance, subscribed or indorsejd, 
upon the obligation. Vide Defeazance. — Fait, (E 2.) Vide title 
Condition, (A 5. — D 1, 7, 8.) 

[However capricious the terms in the condition of a bond may be, on 
performance of which the right of the obligee is to arise ; it does not> 
arise until performance. 6 T. R. 200. S. C. 2 H. B. 1650 

The words of a condition ought to have a reasonable construction 
and therefore, if it recites that 500/. was a portion for A., and if the 
defendant pay interest yearly, viz. at Christmas and Midsummer next, 
and the principal when a settlement is made ; he ought to pay interest 
for the whole time, after Midsummer next, till tlae principal is paid. 
R. Ray. 420. 

[The recitals in the condition of a bond are a key to its construction, 
and will serve to restrain the generality of the condition, where such 
generality is inconsistent with the intention expressed in tlie condition. 
2 M. and S. 363.] 

[Where no day of payment is specified in the condition of a money 
bond, it is payable on the day of the date ; and, therefore, may be re- 
ferred to the Master, under st. 4 Ann, c 16. s. 13. 7 T. R. 124.] 

[The condition of a bond being to render a fair, just, and perfect 
account in writing, of all sums received ; if the obligor neglecrts to pay 
over such sums, the condition is broken. Dougl. 382.] 

[The purpose and intention with which a bond was given may be 
pleaded, if consistent with the bond and condition, though not ex- 
pressed therein. 5 T. R. 381.] 

[Matter de hors a bond, shewing that it was given for on illegal con- 
sideration may be pleaded. 2 Wils. 341. 3 T. R. 424., though incon- 
sistent with its terms. 9 East, 408. Id. 416.] ' 

[Debt on bond conditioned for payment at a certain day. Plea that 
it was given as an indemnity to the plaintiff against another bond, luid 
7ion damfiificains. Held bad. Cowp. 47.] 

N 3 [Where 
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[Where a bond is conditioned for the performance of coyenantS9 
comprized in a certain indenture made, or expressed to be made,, 
between,” &c. the obligor is estopped to say that diere is no inden- 
ture. 2 B. & P. 299.] 

[If the condition of a bond be an impossible condition, the bond is 
single; sccus, ifit be only l«|[iprabable. 6 T. R. 200. S.C. 2 H. B. 163. 

[A bond conditioned for the performance of acts, soihe of which are 
contrary to common law ; for instance, being simoniacal, is only void 
quoad those acts. Aliter^ had part of the condition been contrary to 
the statute law. “ For the common law doth devide according to 
reason, and having made that void tliat is against law, lets the rest 
stand.” But the statute is a strict law. 4* M. & S. 66.] 

If the condition be, to pay 25. per week till 7/. paid, and if he fail to 
pay the 25. the obligation shall be void; it shall be construed,^ that if he 
pay ?/. the obligation shall be void, and if he fail to pay the 25. it shall 
be in force. R. 1 Lev. 77. R. 2 Mod. 285. [Dough 284*.] 

If the condition be, to give an account, 2d Nov. or to render him to 
prison upon an action then commenced ; it shall be intended of an action 
commenced 2d Nov. and not of any action that shall be commenced at 
any time after during his life. R. 3 Lev. 137. 

But if the words of a condition are insensible, the obligation will be 
single ; as, if it be, to pay 25. per week, and if default be in pay- 
ment, that the obligation shall be void. R. 1 Sid. 105. Ray. 68. 
1 Lev. 77. 

If the condition be, whereas A. stands indebted in 50/., if the said A. 
do not pay tlie 50/. the obligation shall be void. R. Sal. 4?63. 

Whereas the above-bounden A. shall and will pay, without saying, if 
he shall, &c. R. 2 Buh 133. 

If the condition does not mention any sum. R. 2 Bui. 156. 

So, an obligation will be single, if the condition was impossible, at 
the making, or against law. Vide Condition, (D 1. 7. 8.) 

[Where the question is, whether the sum be intended as a penalty or 
not, if a certain damage, less than that sum, is made payable on the 
face of the same instrument, in case the act intended to be prohibited 
be done, the sum shall be construed to be a penalty. 2 B. & P. 346.] 
[Where an agreement contains a variety of stipulations, and a sum is 
annexed to a breach of performance, that sum must be considered as a 



as stipulated damages. 3 B. & P. 630.] 

[Where Uic condition of a bond is for the performance of certain work 
within a specified time, and the payment of a certain sum weekly for 
every week beyond the time, during which the work shall remain un- 
finished, such payments are to be considered not as penalties but as 
liquidated damages. 2 T. R. 32.] 

[Where one gives a counter-security to another, containing a covenant 
to pay an annuity, and indemnify him, and also a warrant of attorney 
by way of collateral security, and it is agreed, that in default pf any one 
payment of the imnuity, judgment shall be entered up, and execution 
issue for the whole sum specifically, being the price of the annuity ; it is 
not necessary to assign breaches under 8 & 9 W. 3. c. 11. s. 8., but 
execution mav issue for the whole sum. 2Sinitli, 66.] 

[See 



183 
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"£See the case of Wilson's Charity. Lofft, 555.] 

[A bond for performance of covenants^ or agreements is-only a security: 
or the extent of the penalty. Dougl. 49. 6 T. R. SOS. 2 T. R. 388. 
1 East, 436.] 

[Where there is a special penalty in a covenant, the party may either; 
go for the penalty or for damages. 1 Blk. 395.] 

[There is a difference between covenants in general, and covenants 
secured by a penalty or forfeiture. In the latter case the obligee has his 
election. He may either bring debt for the penalty and recover, when 
he cannot afterwards resort to the covenant ; or he may proce^ upon 
the covenants, and recover more or less than the penalty, toties quotics. 
4 Burr. 2228.] 

[Where a penalty was subjoined to a charter-party, containing various 
stipulations ; held, that damages might be recovered beyond it. 1 3 East. 
343.] 

[A bond is forfeited to the breach of any part of the condition. 
7 T. R. 97.] 

[Held in this case, that where the penalty of a bond is sufficient to 
recover the real demand, the plaintiflT, in an action thereon may recover 
beyond the penalty, and damages for its detention. 2 T. R. 388. But 
afterwards it was decided that he cannot recover beyond the penalty, 
6. T. R. 303. And consequently that the action may be stayed on pay- 
nient of penalty and costs, in equity. 2 Anst. 525., accords with this 
latter doctrine*. 2 Price, 20.] 

[On bond to pay interest half yearly, and the principal in three 
years ; judgment shall be entered on failure of paying interest, but with 
a stay of execution on discharging it. 2 Blk. 706.] 

[Proceedings on a bond for payment of money by instalments, and on 
default to stand in force for the whole sum then due, shall not be stayed 
on payment of the instalments in arrear. 2 Blk. 958,] 

[When a defendant is charged in execution, with the penalty of a 
bond, it may be reduced to principal, interest, and costs. And interest 
due on a note 'of hand, for which no damages were given by the 
verdict, shall not be covered by this penalty. 2 Blk. 760.] 

[If a judgment be recovered on a bond, though it be a foreign 
judgment; in an action on the judgment, interest may be recovered, 
in damages, beyond the penalty of the bond. 1 East, 436.] 

[A lapse of 20 years, but not less, without any demand made, or 
payment of interest upon a bond, affords in itself grounds whence 
payment may be presumed. To raise such a presumption after the 
lapse of a shorter period, additional circumstances must be adduced, 
such as that a settlement of accounts has taken place, since the bond 
became due, or the last payment was made thereon, in which no 
notice is taken of the bond. 1 T. R. 270. 1 Burr. 434. 4 Burr. 

1963.] 

(F) ©alien an oliligation toill be loint. 

If many bind tliemselves by these words, obligmnus nos ^ it will be a 
joint obligation, and all must be joined in an action thereon. A ide 
Pleader, (2 V 2.) 

So, if the words are, obligamus nos cl qticmlibcl nostrum conjunctim. 

3 Leo, 206. Mo. 260. 

N 4 If 
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If three are bound to acdoimt for all money received by himself, or 
by others by his means or procurement, it will be joint. Hard. 314. 

So, if an obligation be to two for 20/. solvend. 10/. to the one, and 
1 0/. to the other, it will be joint, and the last words shall be rejected* 
Qu. Dy. S50. Acc. Ibid, in marg. et per Hob. 172. 

(G) i'oint> or oeuerat 

But if many bind themselves by these words, obligamtis nos et 
utrumqne nostrum^ the obligation is joint and several, and all may be 
sued jointly, or each severally. 2 Kol. 148.1. 35. Dy. 310. b. cont. 
Dal. 85. 

Or, ohliganms tios vel utrumque nostrurr^^ in the disjunctive. 2 Rol. 
148.1.40. 

So, if it be ohligamus nos et quemlibet nostrum. 2 Rol. 148. 1. 33. 
Dy. 310. b. Dal. 85. 

So, if two bind themselves, et alter eorum. Dy. 910. b. 

Or, several, et quilibet corum. 

Or, two et uterque eorum in 60/. R. 2 Cro. 45. 

So, a bill obligatory may be several to many ; as, if A. acknow- 
ledge, that he has received 20/. to the use of B. and C. equally to 
be divided, each has an action for 10/. For there may be several 
bills to several persons in the same deed. Dy, 350. a. in marg. 
R. Cro. El. 729. 

(H) dBben general onig. 

But if many execute an obligation, with a condition, to pay all 
inoney received by himself, or by others for him, or by his procure- 
ment each shall be bound for himself only. R, Hard. 314. 

(I) ©131)0 are bounD an obliaation. 

( 1 1.) An executor, or administrator. 

An executor or administrator is bound by an obligation, though 
he be not named. 2 Rol, 149. 1. 50. Dy. 23. a. vide Covenant, 

tc 1.) 

So, the ordinary, if he administers. 2 Rol. 149. 1. 55. 

(1 2.) A survivor. 

Where tlie act to be done ought to be by all jointly, if one of 
them dies, the survivor shall not have advantage of it : as, if by inden- 
t|ire tripartite between A^ of the first, B. of the second, and C. of the 
third pa^ it be agreed, tliat A. shall find diet, &c. for B, and C. his 
wife, and if A., B. and (X dislike to live together, A shall permit B. and 
C. to have such land : if B. die, and C. will not live with A., she 
shall not have the land, for the power to dislike does not survive. R. 
Latch. 162. 

(K) When a bond shall be presumed to have been discharged. 

fThe circumstance of 20 years having elapsed without any demand 
made is of itself a presumption that a bond has been satisfied. 
1 T. R. 2*3^.] 

[But 
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£But gatisfactlon may be presumed within a less period, if any 
evidence be given in aid of the presumption ; as, if an account between 
the parties has been settled in the intermediate time ; without any notice 
having been taken of such a demand. Ibid.] 

[Yet length of time is no legal bar; it is only a ground on which the 
jury may presume satisfaction. Ibid.] 

(K) Hccognijance. 

[Vide Certiorari.] 

As to a recognizance by the st. 23 H. 8. Vide Statute Staple, (B). 

By the common law, the chancellor, the chief justices, and justices 
itinerant, have power to take recognizances. 

So, every judge of the realm. Vau. 203. 

And this he may do in any part of England, in term or out of term. 
Bro. Recognizance, 20. Hob. 195. Vau. 103. 

So, the king may give authority to any by commission to take recog- 
nizance of such a one, and return it into chanceiy. F. N. B. 267. A. 

And upon such a recognizance returned, execution shall be sued in 
chancery, as upon another recognizance there. 

So, if' a suit be depending in a county court between A. and B., by 
writ or by plaint, the sheriff* may take a recognizance of the one or the 
other; F. N. B. 133. A. 

So, the sheriff’ shall take a recognizance under 4*05; though no suit be 
there depending. Ibid. 

A recognizance in chancery shall be inrolled. 

And if the time be elapsed, and it be afterwards inrolled by special 
order it shall have relation to the date. 2 Ver. 234. 

Though a judgment, fkc. intervene. Ibid. 

But a recognizance is not usually allowed to be inrolled, after the time 
elapsed, butwith caution, that it shall not prejudice purchaser. 2 Ver. 75 1 . 

And if it be not inrolled, it shall be taken or paid, oiily as an obliga- 
tion or a specialty. II. 2 Ver. 750. 

If a recognizance before a sheriff* be not paid, there shall be a writ to 
the sheriff, that he, by a levari facias^ levy the money. F. N. B. 133. B. 

If the sheriff does not do it, there shall be an alias^ lyhiries^ and at- 
tachment against hinu F. N. B. 133. B. 

So, the sheriff* may levy by distringas^ upon which also lies an alias^ 
plw'ies^ and attachment. Ibid. 

And the sheriff* may sell the goods levied. Ibid. 

But if the recognizor plead payment, or deny the recognizance, the 
sheriff cannot make execution. Ibid. 

jaieaUmgff contemmg otiligarions^ — Vide Pleader, (2 g 12 .— 

2 W. 9. 16, &c. 46.) 

belief in tquxtp coiueciring obltgatioitg^ Vide CHANcunv, 

(4) D 1, &c.) 


OBSTRUCTION. 

Vide Action upon the Cas-e for a Disturbance, (A 2.) — -'Chimin, 

(C 5, See. — D 8.) 

OBVEK- 
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OBVENTIONS. 

Vide Dismes, (B 1.) — Prohibition, (G ll j 


OCCUPANT. 

Vide Chancery. — Estates, (F 1, 2.) 


ODJO ET ATIA. 

Vide Imprisonment, (L S.) 


OFFICK 

Vide Action upon the Case for a Deceipt, (A 6.) — Action upon 
THE Case for a Disturbance, (A 5.) — Action upon the Case for 
Negligence, (A 2.) — Condition, (S 1, 2.) — Franchises, (F SO, 
&c.) — Leet, (L 11.) — London, (K 1, &c. — L 4.) — Officer, per 
totum. — Parliament, (L 29, &c. 3S. 37.) — Pleader, (2 P 1. — 
2 W 25. 27.) — Prerogative, (D 67, &c. 83, 84. 89.) — Privilege, 
(B). — Prohibition, (F 4. — G 4.) 


OFFICER. 

(A 1.) SDfiScer, bota created, p. 188. 

(A 2.) Without brocage, or affection : — Herein, what 
offices are saleable, p. 189. 

(B) (Scant of an office. 

(B 1.) To whom it may be made. p. 189. 

(B 2.) To a woman, p. 189. 

(B 3.) To an infant, p. 189. 

(B 4.) To several, p. 190. 

(B 5.) To whom not j — To a person who is incom- 
petent. p. 190. 

(B 6.) Or has an office incompatible : — What shall be 
such. p. 190. 

(B 7.) For what estate it shall be granted : — In fee. 

p. 191. 

(B 8.) In tail. p. IQl. 

(B 9.) For life. p. 192. 

(B 10.) Quumdiu se bme gesseril. p. 192. 

(B 11.) At will. p. 192. 

(B 12.) For years, p. 192. 

f (B 12. b.) Where no estate is expressed.] p. 192. 

(B IS.) When in reversion, p. 193. 

CB 14.) When not. p. 193. 

(C a.) 
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(C a.) aaabo mag a00ign bi0 office, p. 193. 

[(C b.) l{?rffiilegc0 anD obligationa of officero.] p. 194. 
(D) Deputg. 

(D 1.) Who may make one. p. 194. 

(D 2.) Who not. p. 194 . 

(D S.) Power of a deputy, p. 195. 

(D 4.) How his act affects his principal, p. 195. 

(D 5.) How a deputy ought to act ; and'responsilri- 
lity of. p. 195 . 

[(E a.) ^i0ccllancou0 point0.] p. 195. 

(E b.) £>fficer 0 of state, p. 196. 

(E 1.) High treasurer, p. 196. 

(E 2.) High constable, p. 196. 

(E 3.) Marshal, p. 197* 

(E 4.) High steward ; — The antiquity and authority 
of his office, p. 197* 

(E 5.) Upon the trial of a peer. p. 198. 

(E 6.) Upon claims at a coronation, p. 198. 

(£ 70 High chamberlain, p. 198. 

(E 8.) Secretary of state, p. 198. 

(E 9.) President of the council, and privy councillors, 
p. 199. 

(F) 2Dfficer0 of tbe bouocbolD. p. 199. 

(G) Coroner, p. 199. 

(G 1.) Coroner in the king’s hduse. p. 199. 

(G 2.) Coroner in a county, p. 200. 

(G 30 How chosen, p. 200. 

(G 4.) Who may be chosen, p. 200. 

(G 5.^ Jurisdiction of the coroner: — To .take an ap- 
peal, &c. p. 201. 

(G 6.) By an approver, p. 201. 

(G 70 Abjuration, p. 202. 

(G 8.) Breach of prison, p. 202. 

(G 9.) Treasur6-trove. p. 202. 

(G 10.) Wreck, p. 202. 

(G 11.) To take an indictment. p.202. 

(G 12.) Inquisition, p. 203. 

(G 13.) Process to coroners, p. 205. 

(G 14.) Coroner, how punished : — For misdemeanor 
in office, p. 205. 

(G 15. a.) For taking fees not due. p. 206. 

[(G 15. b.) For not attaching’the sheriff^ p. 206. 
r( G. 16.) Exemption. J p. 207- 

(H) €x 
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(H) fraction art ofdfcet^ ftjfjat 0ball be. p. 207. 

(I) 'Btibergt Ibbat 0 ban be. p. 207. 

(K) ^ol» an ofiScc 0baII be lo0t. 

(K 1 .) By sale within the st. 5 & 6 Ed. 6. 16. p. 208. 

(K 2.) By forfeiture, p. 210. 

f K 3.) By misdemeanor in his office, p. 210. 

?K 4.) By non-attendance upon the king in his wars, 

p. 211. 

(K 5.) By acceptance of another office incompati- 
ble : — What shall be such. p. 211., 

(K 6.) By destruction of the thing for which the office 
was granted, p. 211. 

(K 7.) By neglect of oaths, and sacrament, p. 211. 

(K 8.) Who shall take advantage of a forfeiture. p.212. 

(K 9.) So an office may become void by surrender, 
p. i.13. 

(K 10.) By the death of the king. p. 213. 

(K 11.) By what means advantage shall be taken of a 
forfeiture ; — By scire Jacias. p. 214. 

(K 12.) By inquisition, or office, p. 2x4. 

(K 13.) By information, p. 21.5. 

(K 14.) When without office, or scire facias, p. 215. 

(K 15.) By action, p. 215. 

(A) 2Dfficci% both crcnteD. 

The king is the fountain of all power and authority, and by his pre- 
rogative has the nomination of all officers originally. Vide Prerogative, 
(D 37.) Vide Justices. 

[So, the king may exempt from serving particular offices, provided 
there is a sufficient number of persons left to serve the office. 1 T. R. (>79. 

The king cannot create an officer without the words, consliiuimus 
sucli an one in such an office, &c. for the words concessimus^ the office to 
him, without the other, are not sufficient. 2 Rol. 152. 1, 40. Hard. 
351. 356. 

He cannot grant ancient offices in other manner or form than was 
usual, if die form be not altered by parliament : as, creating by writ 
where before it was by patent. 4 Inst. 75. 

Or, for life, where always before it was granted at will only. 4 Inst. 87. 

The grant of an office, una cum feodis jpertinm,^ does not grant any 
fees, if it be not an office by prescription. Jdn. 28 R 

He cannot grant an office to a biship for his life, to his successors 
for ever ; for he takes the office in his natural, and not in his politic 
capacity ; and therefore, the grant over to his successors is void. R. 
Mo. 809. 

But in a grant of the mastership of an hospital, &c. words of no- 
mination are sufficient ; for he shall be in by the constitution upon the 
foundation. R. Ca. Ch. 215.V 

So, 
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So, ia gr£^t of a n^w office, the gif^ of a casual or 
is not necessary* Cont, 27 H* 8. 28. R. aco. Mo. 8509^ Ace, for ho 
shall have a quantum meruit for his labour. Ha^rd. 351* 356. 

So, a grant of a relative office, as parker, housekeeper,. &c, is suf- 
ficient by the word coneessimus^ Hard. 356. 

(A ^.) Without brocage or affection : — [^Herein what offices 

are saleable. ] 

By the st. 12 R. 2. 2, tlie chancellor, treasurer, privy seal, lord 
steward, chamberlain, clerk of the rolls, justices of the one b^ch 
and the other, and barons of the exchequer, &c. shall be sworn, not 
to make justices of peac^, &e. or other officer or minister of the 
king, for any gift, favour, or affection. 

And none who pursues by himself or other, privily or openly, to 
be put ill any office, shall be put therein, or in any otliec, but they 
shall make all such oflicers of the best ayd most sufficients 

This statute is worthy to be put in execution. Co. L. 34?2. a. 

(B) (Srant of on office, 

(B 1.) To whom it may be made. 

The grant of an office generally may be made to any person whom 
the king pleases; for the king has an interest in his subject, and aright 
to his service. 1 Sal. 168. 

And therefore, an information lies against him who refuses an office, 
being duly elected. 

And he shall not be excused for his neglect to qualify him^If ac- 
cording to law. R, 1 Sal. 168. 

(13 2.) To a woman: — [^What offices a woman may execute.] 

So, the grant of an office of government, which may be exercised 
by a substitute or deputy, to a woman, will be good : as, a woman may 
be maile regent of the kingdom. Gal. 201. 

So, an office of inheritance may descend to a woman, and by con- 
sequence may be granted to her ; as, the office of marshal of England. 
Cal. 201. 

So, a woman may Ixj a gaoler 2 Inst. 382. 

A commissioner of the sewers. CaL 202. 

So, she may have the custody of a castle. R, 2 Cro. 18. 

So, she may be a forestei*, who shall make a deputy to attend the 
eyre, and he shall be there sworn. 4 Inst. 311. 

[A woman may he sexton of a parish, and may vote in the election 
of oiie. Str. 1114.] 

[So, a woman may be appointed an overseer of the poor. 2 T. R. 
395* where all the cases, as to the offices women are capable of 
filling, are collected,] 

(B 3.) To an inf8i4t» 

So, a ministerial office may be granted fo an Jn&nt^ espercend. pes/f k 
Xieldeputat. suum, R. 2 Rol. 155. l.;l<?*. 

As, the office of register of a bishop, granted to A* exerceni^per sc 

vel 
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vd deputat. mum after the death of J?*, will be good, whether be of 
foil age at the death of B., or an infant. K. 2 Rol. 15S. h 10. 20. 
Jon. 311. Cro. Car. 280. 556. 

So, the steward of a court-baron. Cont. Co. L. 3. b. R. Cro. Car. 
556. Vide Copyhold, (R 5.) 

So, the custody of a gaol. 2 Inst. 882. 

(B 4.) To several. 

So, a ministerial office may be granted to two or more; as, the office 
to be clerk of the crown in B. R. or Chancery. 1 1 Co. 3. b. 2 Rol. 
152. 1. 50. Vide 4 Mod. 17. 

Steward of a court-baron. 2 Jon. 127. Vide Copyhold, (R 5.) 
Custos brevium. Sho. 289. Cont. Dy. 149. b. 

So, fiui office estalalished by act of parliament, though it be in part 
iudicial ; as, auditor of the court of wards. R. 11 Co. 3. 2 Rol. 152. 

1. ult. Adm. 4 Mod. 17. ^ 

So, chancellor of a bishop, where it is warranted by usage. R. 
4 Mod. 18. Sho. 289. Sal. 465. 

So, a corody certain may be granted to two. Dy. 149. b. 

So, a grant to two, to be one of the auditors, or a clerk of the 
crown, &c. will be good ; for they are but one officer, though two per- 
sons. R*. 1 1 Co. 3. 

If a grant be to two, without saying, and to the survivor, if one die, 
the survivor shall not have it. Sal. 465. R. 1 1 Co. 3. b. 

But a judicial office, established at common law, cannot be granted 
to two or more; as, the office of chief justice, or other judge. 4 Mod. 
17. 2 Rol. 152. 1. 47. 

Nor, the office of admiral, for it is judicial. 4 Inst. 146. 

Nor, the office of prothonotary. 2 Rol. 152. 1. 45. in C. B. for 
it is not warranted by usage ; but the office of prothonotary in B. R. 
may be in two persons. Per Holt, Sho. 289. 

Nor, a corody uncertain. Dy. 149. b. 

If the king grants an office to two and the survivor, and afterwards 
grants to A. when the office vacare contigerit ; the grant shall not 
take effect, though it may be granted in reversion, till both die, &c. ; 
for during the life of either, the office is not entirely vacant. 
1 1 Co. 4. b. 

(B 5.) ,To whom not : — To a person who is incompetent. 

But an office, which concerns the administration or execution of 
justice, the king's revenue, the public good, the interest or safety of 
the subject, if it be granted by the king, or a common person, to him 
who has not knowledge to execute it, it will be void. 2 Rol. 153. 1. 30. 
Co. L. 3. b. 2 And. 119. 

And the court may refuse his admittance, if he does not make a suf- 
ficient deputy. Hard. 130. 

(B 6.) Or, has an office incompatible: — What shall be such. 

So, tlie ^ant of an office to one who has^another office incompatibly 
is not good ; for the first office will thereby be void. Doug. 398. 

. (883.) n. 

As, 


4 
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As, if a forester by patent for life, be made justice in eyre of the 
same forest, pro hoc vice^ the office of forester will be void; for it is 
incompatible, being subject to correcticm by the justices in eyre. 
4 Inst. 310. 

So, if the warden of a forest be made justice in eyre. Ibid. 

Or the steward, or justice of the forest be made justice in tjpre. 
Ibid. 

If a justice of C. IQg, be made a justice of B, R. Dy. 159. Cro. Car. 
127, 128. 

If the remembrancer of the exchequer be made a baron of the ex- 
chequer, the first office becomes void. Dy. 197. b. 

So, if a town-clerk be made alderman. Dy. 332. b. in marg. Vide 
post, (K 5.) Vide Franchises, (F. 27.) 

Or, mayor. Semb. 1 Sid. 305. 

[Or, if a jurat be. elected town-clerk. 2 T. R. 81.] 

So, if a forester, keeper of a walk, or other inferior officer, in a 
forest accept of being verderor. R. Jon. 295. 

So, a justice of B. R. or C- B. cannot take another office, or fee, ex- 
cept of the king. 4 Inst. 100. 

So the chief justice of C. B. cannot be prothonotary, or clerk of the 
papers in die same court. 1 Sid. 305.* 

A bishop cannot have a benefice by commendam in his own diocese ; 
for he cannot visit himself. Ibid. 

But the chief justice of C. B. being made keeper of the great seal 
continues chief justice. Cro. Car. 600. 1 Sid. 338. 

So, a justice of C. B. may be chief baron of the exchequer. 1 H. 7. 
10. b. 

So, by a custom, the same person niay be a judge, and an officer to 
execute process, for he acts in different respects ; as, where bailiffs, or 
mayor and bailiffs are judges in the court of a borough, they may also 
be officers to execute the process of the same court. R. Cro. Car. 138. 
Jon. 193. 

The bailiff of a manor may be steward of the same manor. 2 Cro. 
178. 

A mayor, who is judge of the court, may also be the gaoler, who 
has the custody of the prisoners committed by the same court. R. Cro. 
EL 76. 

(B 70 For what estate it shall be granted : — In fee. 

The king may grant an office, which relates to the execution of justice 
in fee ; as, the office of sheriff. 9 Co. 97. b. 

Or, die office of the custody of a gaol. 9 Co. 97. b. 

(B. 8.) In tail. 

So, an office, may be granted to one and his heirs male of his body : 
as, a grant of the office of chamberlain of the exchequer. 11 Ed. 4. 

1. a. 


• Knevit was chief justice and chancellor together in the time of Edward the 
Third. Dyer, in marg. 1 59, a.; and Lord Hardwicke iit die time of George the Second. 
2 T. R se. 

(B 9.) 




OFFICER, 

(B 9«) Fot life. 

So, MV office, that o^moems the admiButrotion of Jajstfoe^ naiij be 
granted to one for his life. 9 Co. 97. b. 

So, it may be aysigned to trustees in trust for the aasigramw for his 
hfifet. Pub. 3 Mod. i4hS. 


CB lOe) Quamdiu se bene gefserif. 

So, by aa address to the king by the parliament, it was desired, that 
the office of judges should be granted quamdiu se bene gesserint^ 3 Rush. 
336. [Vide the st. 1 Geo. 3. 23. whereby the commissions of Judges 
are continued, notwithstanding the demise of the king.] 

(B II .) At will. 

So, an office, that concerns the administration or execution of justice, 
may be granted at will. 9 Co. 97. 3 Mod. 149. 

If it be granted durante bene placito^ it shall not be determined at 
the will of the party, but only at the will of the king ; and therefore, 
the party may surrender, and if forfeited, it shall be found by inqui- 
sition; and till a surrender, ^or forfeiture, he continues officer. R. Sal. 
466. 


(B. 12. a.) For years. 

But an office, to which a trust is annexed, or which concerns the 
administration of justice, cannot be granted for years ; for then it 
would go to the executor, or administrator, or ordinary, and might be 
seized, upon outlawry, &c. R. 9 Co. 97. 

And therefore, a grant of the office of marshal of B. R. for years 
will be void. R. 9 Co. 97. R. Cro. Car. 587. Jon. 463. 

Or, a grant of the office of chirographer, custos hrevium^ or king’s 
silver. 9 Co. 97. b. 

So, a grant of the office of clerk of the crown. Ibid. 

And oi clerk of the pipe, remembrancer, &c. in the exchequer. Ibid. 

Yet an office wliicli does not concern justice, may be granted for 
years : as, the office of garbler of spices granted by the mayor and 
commonalty of London, pursuant to the st. 1 (2d) Jac. 19. [or 6 And. 
16.] R. Hard. 48. 

The office of aulnage, prisage, &c. for no attendance upon a court is 
required. Hard. 48, 49. , 

The office of policies of insurance. 1 Ver. 12. R, Hard. 351. 357. 

The office of king’s printer. Hard. 352. 

So, the office of postmaster. Ibid. 

[^(B. 12..Jbu) Where no estate is expressed.] 

[An appointment to an office without limitation as to time, is usually 
considered as an appointment for life. But where it would be incon- 
venient to consider it a permanent one, the rufe is different ; as where 
the appointee finds sureties for ''his duly accounting; here his sureties 
may die, or he fall into bad circumstances. 4 M. & S. 324.] 

(B 13.) 
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(B IS*) When in reversion. 

A ministerial office may be granted in reversion. 1 1 Go. 4. a. 2 RoL 
154. 1. 5. 

As, the office of register of a bishop. R. 2 Rol. 154. 1. 20. R. Jon. 
264. Cro. Car. 259. 279. Jon. 311. 

Steward of a court-baron. 2 Lev. 245. 

The office of commissary or official to a bishop, where the grant in 
reversion is warranted by usage. R. Jon. 264. Cro. Car. 259. R. 
4 Mod. 17. Vide Estates, (G 5.) 

So, by custom and usage, a judicial office may be granted in rever- 
sion. Hard. 357. 

(B 14.) When not. 

But a judicial office cannot be granted in reversion. 11 Co. 4. a. 

Nor, an office partly judicial, and partly ministerial; as, the office 
of auditor of the court of wards. R. 11 Co. 4.b. 

Or, the master, surveyor, or attorney of the court of wards. 1 1 Co. 
4. a. 

Steward of a court-leet. R. 2 Lev. 245. Acc. Dv. 80. b. 

So, the reversion of an office cannot be granted, by the name of a 
reversion : for there is no reversion in it. Cro. Car. 279. , 

So, the office of register shall not be granted in reversion, where 
tlie usage does not warrant it. Jon. 311. Cro. Car. 259. 279. 

So, if an office be granted in reversion, the grantee, upon the death 
or forfeiture of the former officer, must discharge his duty ^t hife peril, 
without notice given to him of the vacancy. 1 Sid. 81. 

(C a.) uiHfjo ntdg ai6;0i3n I)i0 oiSce* 

An office in fee granted by a subject generally, may be assigned. 
Semb. 9 Co. 48. b. Jon. 113. Hard. 425. 

Though it be an office of trust ; for heir includes assigns. Jon. 113. 

So, it may be settled and confined to the heir male of the body of the 
grantee. Jon. 114. 

Or, granted by him to A. and B. to be re-granted to himself and the 
heirs male of his body. Ibid. 

Or, a covenant may be, to stand seized of it to the use of another. 
Jon. 118. Comb. 96. 3 Mod. 145. 

So, an office granted to one and his assigns may be assigned. Hob. 
170. Jon. 113. 

And the office of a teller in the exchequer may be granted to a man 
and his assignsw 1 Ver. 12.* Hard. 425. 

But an office of trust cannot be assigned, without the assent of him who 
granted the office. Jon. 121. R. 1 1 Ed. 4.1., 

Or, if the patent does not mention deputy, or assigns. * Jon. 113. 
11 Ed. 4. 1. . 

Though it be granted in fee. Jon. 121. Hard. 426. 

As, if the marshal of B. R. in fee assigns his office without assent of 
the court. Dub. 3 Mod. 151. 

So, the office of carver, granted to A. and his heirs, cannot be 
assigned to another; for it is an office of trust and confidence. Jon. 
12L 

Nor, the office of forester. 4 Inst. 315. 

VOL.V. O C(Cb.) 
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[(C b.) }^rit}ile0e0 anli ob!igatibit0 of o6Qfcer0.] 

CAn qffiper is entitled to his privileges, though he has not taken out his 
writ of privile^. 8 T. R. 375*] 

fWhere a (hity i$ thrown upon a body, consisting of several persons, 
each is individu^ly answerable for a breach of that duty, unless he did 
all that in him lay to discharge it* 5 T. R. 807-] 

[No officer can certify his own mistake. He must make an affidavit of 
the feet. 1 Anst. 79.] 

(D) Deputy. 

(D 1.) Who may make one. 

Every officer, who may assign his office to another, may make a 
deputy : for cut licet qupd est mqjus^ quod minus est magis licet. 9 Co* 

48. b. 

And therefore, every officer in fee may make a deputy. Ibid. 

So, he who holds in fee by a personal service, may make a deputy ; 
for the estate may descend to a woman, infant, &c, who may be incapable 
to do it in person. 2 Inst. 34* 

So, where nothing is required in an officer but superintendancy, he 
may make a deputy. 3 Mod. 1 50. 

And, therefore, a constable may make a deputy ; for he is not a judi- 
cial officer. R. 1 Rol. 591. A. Mo. 845. 3 Bui. 78. 1 Rol. 274. 

Per two J. 1 Lev. 233. 

So, a woman forester in fee, may make a deputy in the (yre^ wlio 
shall be sworn. 4 Inst. 311. 

So, every ministerial officer may make a deputy ; as, a chamberlain, 
or alderman. 1 Rol. 274. 

An auditor in the exchequer. 4 Inst. 106. 

An escheator, sheriff, &c. 1 Rol. 274. 4 Inst. 226. 

A dean. 1 Rol. 274. 

A parish-clerk. Dub. F.g. 273. 

So, if an office of labour of small regard be granted to a peer, he 
in respect of the dignity of his person may make a deputy : as, if a peer 
be m^e steward of a court-baron, parker, &c. 9 Co. 49. 

[If parceners cannot agree in nominating a deputy or clerk, chancery 
will direct them to draw lots who shall nominate first. 2 Atk. 482,] 

Vide post. (D 2.) 


(D 2) Who not. 

But a judicial officer cannot make a deputy ; as, lord chancellor, 
4 Inst. 88. 

A justice of the one bench or the other. 

A justice in eyre^ till authorised by statute. 1 Rol. 274. 
High-steward of the realm ; for be is a judge upon the trial of peers. 
4 Inst. 59. in marg. 

Sb, a ministerial officer, where the office is granted to be executed by 
him in person, cannot make a deputy. 3 Mod. 150. 

Nor, if it imports a trust or confidence in the person ; as, to be 
squire to the king’s body, if a deputy is not dlowed by his patent. 
11 Ed. 4. 1. 


Yet 
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Yet if a judicial office be granted taiend* per se vel deputatem^ he 
may make a deputy: as, the recorder of Loudon, 1 Lev. 76. 

So# the recorder in several other cities and boroughs* Ibid* 

Steward of the borough-court in Southwark. Ibid. 

So, steward of the pdace court. Cont. per two J. but by the other 
acc. Ibid*^ 

So, where ancient usage allows a deputy, a judicial officer may make 
one; as, constable, and earl marshal* 4 Inst* 126* 128* 

(D S.) Power of a deputy. 

A deputy has power to do every act which his principal might do. 
R* 1 Sal* 95. 

And he cannot be restrained to some particulars of his office; for 
that would be repugnant to his being deputy. Ibid* 

So, a deputy may depute another to do a particular act in his office. 

I Sal* 96. 

But a deputy cannot make a deputy ; for that imports an assignment of 
all his authority, which is not assignable^ Ibid. 39 H. 6. 33, S^* 

[If a deputy covenants to execute the office for certain fees, and to 
account for the rest, and new duty and new fees are afterwards added 
by statute, the deputy shall account for the new fees. Per Hardwicke 
C. J* and Eyre C* J* Str. 1027.] 

(D 4.) How his act affects his principal. 

An officer, generally, shall answer for his deputy. 2 Inst. 466. 

So, generally, an act of the deputy without the assent of his superior, 
will not be a forfeiture of the office ; as, an act of an under-sl^eriff 
or under-bailiff is . not a forfeiture of the office of sheriff or bailifl* in 
fee. 2 Inst. 190. 

(D 5.) How a deputy ought to act, and responsibility of. 

A deputy, regularly, ought to act in his office in the name of his 
principal* 1 Sal. 96* 

As, an under-sheriff does all acts in the name of the sheriff. Ibid* 

And all his acts are in right of his principal, and as his servant. 

II Ed. 4.1. b. 

But an act by a deputy in his own name will be good, except in 
special case* 1 Sal. 96* 

[(E a.) ^i0cellaneou0 points.] 

[Suspension is not equivalent to deprivation ; so that, during a sus- 
pension, the office is still full. 2 T. R. 351.] 

[Where two offices are incompatible, the acceptance of the last im- 
plies a surrender of and vacates the first, whichever be the superior 
office of the two. 2 T. R* 81. Dough 398.] 

[No action lies for the owner of an office against an intruder for 
gratuitous donations received ; secus^ for known and accustomed fees. 

6 T. R. 681.] 

[A promise to pay a premium qu the sum which a purchaser (to be 
procured by the plaintiff) would give for defendant’s place of surveyor 

0 2 of 
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of baggage in the port of London, is void under 5 & 6 Edw. 6. c. 16- 
s. 2. 2 Wils. 133.] 

[Where A. through the interest of B. was appointed to the office of 
customer of Carlisle, having previously signed an agreement that his 
name was made use of in trust for B.j and that he would appoint such 
deputies as B. should nominate, and would empower fe. to receive the 
tees of the office to his own use ; this agreement was holden void, 
1. At common law. 2. On statutes 12 Rich. 2. c. 2., and 5 & 6 
Edw. 6. c. 16. 1 H. B. 327.] 

[One in the exercise of a public office, though without authority, 
obliges himself to discharge the duties annexed to it. Therefore, an 
indictment against an officer for a breach of duty, need only state that 
he exercised the office. 5 T. R. 607.] 

[Where the statute or common-law requires a particular act to be 
done by an officer, it is a sufficient averment in an indictment for ne- 
glecting it, that it was his duty to perform it. But where the act of 
duty is defined by either, but arises out of special circumstances, those 
circumstances must be set forth. 5 T. R. 607.] 

[For a misfeazance in office, an action will lie against the deputy, if 
he is a substantive officer, as well as against the principal. 5 Burr. 2721. 
3 Wils. 454. 2 Blk. 910.] 

(E b.) DfficerfiJ of 

Officers are public or private. 

Public are, officers of state, officers of justice, or officers of the 
king’s household. 

As to the chancellor, master of the rolls, and otlier officers in 
Chancery, vide Chancery, (B 1, &c.) 

As to the judges and officers in B. R., C. B., and exchequer, vide 
Courts, (B 4. — C 2, &c. — D 8, &c.) 

As to justices of assise, vide Assise, (B 21, &c.) 

As to justices in eyre, oyer and terminer, gaol-delivery, &c. vide 
Justices (E 1, &c. — F — G 1, &c. — H.) 

As to justices of peace, vide title Justice of Peace. 

As to sheriff, vide Viscount. 

(E 1.) High treasurer. 

A prime officer of state is the liigh treasurer. Vide Courts, (D 8.) 

The chief justicier had the management of the king’s treasure, as 
it seems te?np, W. 1 & 2. Mad. 54. 

Temp, Steph. and H. 2. &c. he was a distinct officer. Mad. 54. 

(E 2.) High constable. 

The office of high constable was hereditary at first. Sp. Glos. 184. 
Mad. 27. 

So, formerly, there was a high constable ly tenure. 

And if a manor held bjr such service descended to co-heirs, the 
husband of the eldest, or if none of the women was married, a. deputy 
might officiate, such as should be approved by the king. Sp. Gl. 184. 

The 
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The office of constable was eminent in war and peace. Sp. GL 
185. Mad. 27. 

So, it may be granted for special cause hdc vice^ as it was 7 Car. — 
2 Rush. 112. 

[A high constable may be appointed de novo for a town erected into 
a county of itself by charter many years before, although no such officer 
from the time of granting the charter had been appointed. 6 T. R. 
228.] 

But by the st. 13 R. 2. st. 1. c. 2. upon complaint, that the court 
of the constable and marshal had incroached to itself contracts, cove- 
nants, trespasses, debts, detinues^ and other actions, &c. it is declared, 
that the conusance of contracts, touching deeds of arms, or war out 
of the realm or within, which cannot be determined by common law, 
with other usages to those matters pertaining which other, constables 
have used, belong to the constable. Vide Courts, (E l, &c.) 

(E3.) Marshal. 

Many of the king’s officers are called marshals. Mad. 29. 

The principal is mareschalliis regis vel mareschallm Anglicc^ called 
earl marshal. Mad. 30. 

And this office was granted for life, in tail, or in fee. 4 Inst. 128. 

Was exercised in war in the army, in peace within the king’s court. 
Mad. 33. 

In the king’s court, he provides for the security of the king, for the 
distribution of the apartments, for the order and peace of the house, 
and for the determination of controversies there. Mad. S3. Vide 
Courts, (El, &c.) 

The marshal of B. R. was his deputy, and derived from him. 
Mad. 33. Sal. 439. 602. 

So, his office cannot be granted, reserving the place of chamberlain 
of the prison of B. R., for it is incident. R. Sal. 439. 

(E 4.) High steward : — The antiquity and authority of his 

office. 

The high steward was an office at the time of the Conquest, or be- 
fore, of great authority. 4 Inst. 58. Mad. 34. 

The office was hereditary from the time of the Conqueror till H. 
of Bolingbrook, son of J. of Gaunt, D. of Lancaster ; for temji. W. 2. 
and H. 1 . it was enjoyed by Hugh Grantsemenel, who held the barony 
of Hinkly by his office, and ‘by the marriage of Petronek his daughter 
and heir, to Bellamont earl of Leicester, came to the earls of Leicester, 
till it was forfeited temp. H. 3. by the attainder of Simon Mon tfort earl 
of Leicester, who anno 50 of his reign granted it to Edm und his second 
son, from whom it descended to H. of Bolingbrook, who was the last 
that had inheritance in the office. 4 Inst. 58. Mad. 35. 

The authority of high steward was to survey and rule sub regc 
totum regnum et omnes ministros legum tempore pads et guerrcc^ 8cc. 
4 Inst. 59. 

And therefore, since the time of Hen. of B. it hath been granted 
only /idc vice. Ibid. 
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(E 5.) Upon the trial of a peer. 

Sinc^ the diiiq of H. 4. he hath ever been appointed but hac vice for 
the trial of a peer. 4 Inst. 49. Vide Dignity, (F 1, 2.) 

And then his authority is confined to the particular indictment. 
4 Inst. 59. 

If the chancellor is a peer, he is usually appointed high steward. 

Or, the lord treasurer. Mo. 620. 

Or, any other lord may be appointed. 

And he shall be appointed by patent, kdc vice^ ad audiend* et iermi-- 
nand. the high treason, &c. for which such an one is indicted, &c. 

Mo. 620. 

And though he does not take any oath, he must proceed according 
to the laws and customs of the realm. 4 Inst. 59, 60. 

After the trial the high steward cannot adjourn, but must dissolve his 
commission. R. Mo. 622. 

Yet it was adjourned temp. H. 8. to the next day and then dissolved. 
Mo. 622. and R. that it might. Kelg. 57. 3 Inst. 31. 

So, after trial the high steward, if execution be not done, by his 
precept may direct execution. 3 Inst. 31. 

And after all the service is performed, his commission shall be dis- 
solved by his breaking the white rod over his head. Ibid. 

[The court of the high steward, and the court of the king in parlia- 
ment, are different.] 

[In the first, by the commission, (which is but in the nature of a 
commission of oyer and terminer,) the sole right of judicature is vested 
in the high steward, and resideth in his person, and without the com- 
mission no step can be taken in order to the trial ; and when his com- 
mission is dissolved (which he declares by breaking his staff) the court 
no longer exists : he alone is judge of law and practice ; the peers 
triers, mere judges of fact, are summoned by precept from him to appear 
before him on the day appointed by him for the trial. E. Ferrer’s 
Case, 1760. Foster, 138. 

[For the court of the king in parliament. Vide Parliament, (L 16.] 

(E 6.) Upon claims at a coronation. 

So, usually upon every coronation, he has a commission, hue vice 
hear and determine all claims of services to be done at the coronation. 
4 Inst. 59. 

(E 7*) High chamberlain. 

The office of high chamberlain, or magistra cameraria^ was also here- 
ditary, and by H. 1. granted to Alb. de Ver. and his heirs, as now to 
the Earl of Lindsey. Mad. 38. 

And, therefoi'e, the office shall descend to his heir general, and not to 
the heir male. R. Jqo^ 150. 

Though it was covenanted 4 EHz. that I. Earl of Oxford should stand 
seised of the office to himself for life, and afterwards to the use of hia 
son and the heirs male of his body. Jon. 110. 

(E 8.) Secretarj^ of state. 

By the st. 31 II. 8. 10. a secretary of stale, being a baron, shall 

take 
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UAe place of all other barons in parliament, not having any superior 
office. 

And if no baron or peer, he shall sit on the uppermost part of the 
sacks in th^ midst of the house. 

If the secretary be a bishop, he shall have precedence of all the bishops,, 
except the archbishops. 4? Inst. 362. 

But the secretary being a viscount, earl, duke, &c. shall not have 
precedence of others of the same degree. 4- Inst. 362. 

A secretary of state ratione qfficiiy has authority to commit any, ac- 
cused of treason or other crime against the state. R. 1 Sal. 347. 5 Mod. 
84. Adm. 2 LfCo. 175. 1 Leo. 71. 

[Has not power to grant general warrant to apprehend the authors, 
printers, and publishers of a libel. 2 Wils. 105. 3 B. M. 1742.] 

[Nor, a warrant to enter the house of a person by name, author of a 
libel, to seize his papers, and detain him and them. 2 Wils. 244.] 

[Note. This warrant, which was not only to apprehend Breadmore, 
the author of a seditious libel, but also to seize his books and papers,, 
was called illegal in the gross ; but had it been only to apprehena the 
person, qu. .^] 

[He has no power to grant warrant to search for, and seize a man’s 
papers, in the first instance, on information of his being the autlior of 
a libel. 2 Wils. 275. Loffl. 1.] 

[He is not a conservator or justice of the peace, quasi secretary, within 
24 G. 2. c. 44. Ibid.] 

[He hath power to commit for treason, and seditious libels, but (per 
Pratt, C. J.) not for smaller crimes. Ibid.] 

[And a commitment by him for treasonable practices, without 
stating them, is sufficient. 7 T. R. 736.] 

(E 9.) President of the council, and privy councillors.* 

Vide Roy, (E 2, &c.) 

(F) a)fficei:0 of tht t)ou0ef)oio^ 

In the king’s house are many officers : as, steward, treasurer, cham- 
berlain, inaster-coinptroller, cofferer, &c. 4 Inst. 131. 

(G) Coroner. 

The coroner is an antient officer of the crown, who shoH hold pleas 
of things concerning the crown. 2 Inst. 31. 4 Inst. 271. 

And shall be of the county at large, or of a particular jurisdiction ; 
as, of the verge, where by the common law the coroner of the county 
does not intermeddle. 4 Co. 46.h. 

(G 1.) Coroner in the king^s house. 

By the st. 33 H. 8. 12. the coroner of the king’s household shall 
hereafter be named by the lord great master, or lord steward 6f the 
household. 

And all inquisitions upon view of persons slain, in any palaces ot 
houses of the king, sliall ever be taken by the coroner of the nonsehold, 

O 4 witliout 
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without the assistance of the coroner of any shire, by twelve or more of 
the yeomen, officers of the king’s household, returned by the two clerks 
comptrollers, the clerks of the check, and clerks marshal, or one of 
them, on the coroner’s precept to them. 

And such inquisition by the coroner of the county is void, and shall 
be discharged. R. 4? Co. 46. b. 

But, if the same person be coroner of the verge, and also of the 
ounty at large, an inquisition before him will be gocxl. R. 4 Co. 46. a. 

So, the coroner of the verge shall not] take an inquisition, where the 
fact does not appear to be done within the verge. R. 4 Co. 47. a. 

Though the coroner of the county join, and it be taken in the name 
of both. Ibid. 


(G 2.) Coroner in a county. 

Temp. R. Alfred, coroners were ordained in every county. 2 Inst- 
31. 

And in some counties there are six, in some four, or two, in some 
but one; for no precise number is required. 2 Inst. 175. F. N. B. 
163. L. 

(G 3.) How chosen. 

Tlie coroner shall be always chosen in full county by the freeholders, 
upon a writ de cot'onatore eligendo. 2 Inst. 174. By the st. 28 Ed. 

S. 6. 

And none can prescribe to make a coroner. Co. L. 114. a. 

And therefore, upon the death or amoval of a coroner, a writ goes 
to the sheriff to choose another coroner. Reg. 177. a. F. N. B. 
163. M. 

Or, if more are dead, &c. to choose two or more. F. N. B. 164. A. 
The election shall be upon view, or by a poll, as of knights of par- 
liament or verderors. 

When chosen, the sheriff shall give him the oath to do his office. 
F. N. B. 163. M. 

And shall certify his election into chancery. F. N. B. 163. K. 

And being chosen, his office does not determine upon the demise of 
the king. 2 Inst. 175. D. 1 Lev. 120. 

(G 4.) Who may be chosen. 

By the st. W, 1. 3 Ed. 1. \0. per touts les counties soient eslicus sujfi-- 
sant homes coroners^ des plus lopals et plus sages chivalle7's^ quciix melius 
sachent^ puissent, et violent a cel office entender^ &c. 

By the st. 14 Ed. 3. 8. one imall be chosen coroner, if he have not 
land in fee, in the same county, sufficient to answer all people. 

By the st. 28 Ed. 3. 6. the coroner shall be chosen of the most con- 
venient and lawful people in the same county. 

So, a coroner ought to be of sufficient ability and knowledge to do 
his office. 2 Inst. 176. 

And therefore, he shall be discharged, if he have not land, cent, 
solid. tcTi'ce in the same county. 2 Inst. 176. Reg. 177. b. F. N. B. 
163, 164. N, 


And 
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And where he cannot answer Uie dues in respect of Ins office, the 
county, as his superior, shall answer for him. 2 Inst. 175. 4? Inst. 

114. 

So, he shall be discharged, if he be minus idoneus. Reg. 177. F.N.B. 

163. N. 

If he be communis mercator, 2 Inst. 32. 

If negotiis occupatus^ quod officio coronatoris vacare non possit. Reg. 
177. a. F. N. B. 163. N. 

Or, moj atur in extremis partibus comitatus^ per quod (ffeium commode 
exercere nequif. Reg. 177. b. F. N. B. 164. N. 

If, sit langiiidus^ senioy or paral^si, &c. confect, Reg. 177» b. F. N. B. 

164. N. 

If he be elected sheriff or verderor. Ibid. 

Yet it is not necessary that he should be a knight. F. N. B. 164. N. 

(G 5.) Jurisdiction of the coroner : — To take an appeal, &c. 

The court of the coroner is a court of record. 4 Inst. 271. 

And he has jurisdiction with the sheriff’ to take an appeal of robbery^ 
or other felony, in the same countVj in the county court; by the st. 
3 H. 7. 1. H. P. C. 171. Vide Appeal, (F — G 4.) 

And such appeal may be by bill. H. P. C. 171. 2 Inst. 32. 

8o, by the st. de off, coron, he may take an appeal of rape. Seinb. 
H. P. C. 171. 

And upon such appeal the coroner alone is judge, though by the 
st. W. 1. 10. the sheriff has the counter-roUs of appeals and inquests, 
witji the coroner. 2 Inst. 176. 

And therefore, a certiorari to the sheriff alone, for removing an ap- 
peal, is not well ; for it ought to be to the sheriff and coroner. 2 Inst. 
176. H. 171. 

By the st. 4 Ed. 1 . de off, cor, if the appeal be fresh, and there appear 
apparent signs, as effusion of blood, or open cry, the appellee • shall be 
attached, and find four or six pledges, otherwise but two pledges. 

On appeal of wounds, the appellee shall be kept, till known if the 
party will live or die; and if he die, shall be kept; if he recover, and 
be maimed, or have a great wound, the appellee shall find four or six 
pledges ; if but a small wound, two pledges. 

One appealed as accessory shall be kept till the principal is attainted. 
But the coroner shall not proceed beyond an entry of the appeal and 
the count, and then deliver it to the justices. 2 Inst. 32. 

The coroner may grant process to outlawry, but shall not award the 
exigent. H. P. C. 1 7 1 . • 

(G 6.) By an approver. 

The coroner alone may take an appeal of an approver of a felony 
.in any county. H. P. C. 172. 

And the confession of the felony by the approver before hiriT is not 
traversible. H. P. C. 171. 

But the coroner shall not make process upon such an appeal by an 
approver, but shall enter it upon the roll, and send it before the justices 
of gaol-delitery, who shall issue process to the sheriff of the foreign 
county to take the appellee. H. P. C. 172^ 


(G 7.) 
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(G 70 Abjuration. 

The coroner sliall take the abjuration of him that acknowledges a 
fidony in the same, or another county. By the st. 22 H. 8. 14. ; and 
32 H. 8. 12. H. P. C. 172. Vide Abjuration (C). 

And such abjuration is not traversable. H. P. C. 171. 

(G 8.) Breach of prison. 

The coroner may inquire of breach of prison. Semb. H. P. C. 171. 
And shall take tfie confession of such breach of prison, which is not 
traversable. Ibid. 


(G 90 Treasure-trove. 

By the st. 4 Ed. 1. de cor. the coroner ought to enquire of treasure^ 
trove, who the finders, and who suspected of it, &c. in the same manner 
as of death. 

And the persons suspected may be attached. 

(G 10.) Wreck. 

The coroner has jurisdiction upon an arm of the sea, where a man 
may see from one shore to tlie other. H. P. C. 171. 4 Inst. 140. 271* 

By the st. 4 W. 1 . S Ed. 1 . 4. the coroner shall seize the wreck, and 
see it valued, and delivered to the town. 

So, by the st. 4 Ed. 1 . de off. co7\ 

(G 1 1.) To take an indictment. 

By the st. M. Ch. 9 H. 3. 17. nullus coronator teneat 'placita cor once 
nostrce. 

But by the st. W. 1. 3 Ed. 1.10. coroners loyalment attachent et rr- 
presentent lesplees de la corone. 

By st. Ed. 1. de offic. coron. the coroner, when certified, shall go 
to the place where any is slain, suddenly dead, or wounded, and com- 
mand four, five, or six, of the next towns, to appear before him at a 
certain place, and by their oaths inquire, if they know where the person 
was slain, whether in a house, field, bed, tavern, or company, who 
guilty, or who present, men or women, and of what age ; whether slain 
in the field or wood, where found, or brought thither, and how, on 
horse or cart, if known, or a stranger, and where he lodged last. 

So, if a man die in prison, the coroner shall make inquiry. H. P. C. 
170. FI. 1. c. 26. s. 5. 

If any are found guilty, they shall be committed, and those present, 
though not guilty, shall be attached till the coming of the justices. And 
the coroner shall go to the house of the guilty, and inquire what goods 
and what lands he hath, and of what value, and when valued deliver 
them to the township, who shall answer for all. 

An^ after such inquiry, the deceased shall be buried. 

And horses, boats, carts, &c. which are deodands, shall be valued and 
delivered to the township. 

So, that the coroner, notwithstanding M. Ch. 1 7. may take an in- 
dictment upon the death of a man. 2 Inst. 32. 

‘ But only upon the death of a man, not for other felony. 4 Inst. 271 . 

And 
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And this shall be, super visum cof'poris^ otherwise it is void. 4 Inst. 
271. H. P. C. 170. 

And the body shall be dug up, if it be interred before the coming 
of the coroner. H. P. C. 170. 

And the township shall be amerced for the interment, or suffering 
the body to putrify, before the coroner be sent for. Ibid. 

So, if an indictment super visum coyporis be insufficient, the coroner 
may dig up the body to take another indictment. R. 2 R. 3. 2. 

But after being long buried, the coroner cannot dig it up without 
leave of the court. R. 1 Sal. 377. 

If the body cannot be viewed, justices of peace Shall inquire. 
H. P. C. 170. R. 2 Rol. 96. 1. 30. 

Or, justices of oyer and terminer. D. 1 Vent. 182. 

Or, B. R. may appoint commissioners to inquire. Ibid. 

Or, the grand inquest may inquire. D. 1 Vent. 352. 

The coroner shall inquire of die flight of the felon. H. P. C. 1 70. 

And such presentment is not traversable. I I. P. C. 170. Per Hale, 
1 Vent. 239. Per Cur. 1 Vent. 278. 

By the st. 3 H. 7. 1. he shall inquire, if the town permitted the felon 
to escape. 

By the St. 1 & 2 Ph. & M. 13. tlie coroner may bail as before, and 
shall take the examination of the felon and obligation, and shall certify 
them to the next gaol-delivery. 

(G 12.) Inquisition. 

By the st. 3 H. 7. 1. the coroner shall certify an inquisition at the 
next gaol-delivery on pain of 5l, 

By the St. 1 & 2 Ph. & M. 13. on an inquisition for murder or man-* 
slaughter, or accessary before, the coroner shall put in writing the effect 
of the evidence given to the jury, and shall bind over the evidence to 
the next gaol-delivery, on pain of being fined by the judge, and then 
certify such obligation and inquisition. 

[The coroner, on returning a /e'fo de se non compos^ is not obliged to 
return the depositions. Str. 1073.] 

But the coroner need not take an inquisition ea: officio^ if he be not 
required. 11. 1 fSal, 377- 

If there are several coroners in a county, any of diem may take an 
inquisition of the matters aforesaid. H. P. C. 172. 

But the first inquisition shall stand. Ibid. 

And upon such an inquisition process lies to an outlawry. R. 2 Leo. 

200 . 

The inquisition need not say, that the jury came out of the fear next 
towns. R. 1 Sid. 204. 

And if it finds a deodand, it is good, though super sacramenta is not 
repeated. Ibid. 

And though the word pradict. is wanting>. Ibid. 

And though tt does not show the place of the death. Ibid. 

Though it has words superabundant. R. S Mo(L 100. 

And if it finds the substance, though defective in form, it may be 
amended. K. 1 Sid. 225. 259. 3 l^d. 101. 

As, 
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As, if it omits, that he threw himself into the water, if it be foimd, 
Jelonice snJbmersm est. R. 1 Sid. 259. 

Or, omit the word, murdravit^ if found a felonious killing. Per Twisd. 

1 Sid. 259. Per Holt, 1 Sal. 377. 

But it shall not be taken by intendment: and therefore, if found, 
qmd A.jugulum suum Jelonice et ui felo secuit^ without saying that it was 
mortal, and that he died thereby, it is bad. R 1 Sid, 377. 

If found, quod A. Jelonice put himself in rivo et seipsiim emergit^ ct sic 
se murdravit ; for, imports, that he came out of the river. 

R. 2 Lev. 1 4-0. 

An inquisition supet' visum corporis is not traversable. Garth. 72. 

2 Lev. 140. 

[Inquisition super viswn corporis of a man that hanged himself; 
filing of it stayed, on affidavit that the man died five years before, 
and the coroner only dug up a skull, whicli he assured the jury he 
knew to be the deceased's, and thereupon the inquisition was taken. 
Str. 22,] 

An inquisition may be quashed, if there be proof of a misdemeanor 
in the coroner; as, refusal of evidence, &c. 1 Vent. 182. Per Cur. 

1 Vent. 352. 3 Mod. 80. 

[If in an inquisition super visum corporis^ the year of our Lord 
in the caption is in common figures, it shall be quashed, for it 
should be in words at length, or at least in Roman numerals 
Str. 261. 

Or, if it finds a man Jelo de se^ it may be traversed. Per Hale, 1 Vent. 
239. Per Cur. 1 Vent. 2/8. R. 2 Jon. 198. 2 Lev. 852. 

And after an inquisition quashed, the coroner shall take a new in- 
quest super visum corporis. 1 Sal. 190. 

[A new inquisition super vis:um corporis may be taken by leave of the 
court, but not without. Str. 167.] 

[The court will make a rule to take up the body, on first inquisition 
being quashed. Str. 533.] 

But a melius inquirendum will not be granted. Per Hale, 1 Vent. 182. 
Semb. 2 Jon. 1 98. unless it be for a misdemeanor in the coroner. 3 Mod. 
238. Carth. 72. 

And an inquisition that acquits a man shall not be traversed. Per 
Hale, 1 Vent. 239. 

Yet, upon misdemeanour in the jury, a melius inquirendum shall be 
granted. Semb. 3 Mod. 80. 

So, upon a misdemeanour in the coroner, and then a melius inqui- 
rendum goes to the sheriff, or commissioners, or justices of assise, who 
shall take examination upon affidavit, not super visum corpot is. R. 1 Sal. 
190. 2 Lev. 141. 152. 

And a melius inquirendum^ not being super visum corporis^ may be 
traversed. Carth. 72. 2 Lev. 141. 

[The coroner may take an inquisition on board a man of war, lying 
ififra corpus comitatus^ as in Portsmouth harbour ; and if he is opposed 
by the captain, an information shall be granted. Andr. 231,] 

[If the coroner omits to take an inquisition upon an untimely death, 
it may be done by justices of gaol-delivery, oyer and terminer, or of 
the peace; but it must be openly; {qu. if notice is not necessary; 

tor 
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for it is an office of intitling?) and if secretly, it shall be quashed. 
IB.M. 17.] 

[By St. 25 G. 2, c. 29. for every inquisition on a body, (not in prison,) 
in any place subject to county-rates, coronershall be paid 20s. ; and 9d, 
per mile for his journey.] 

[But where they do not cbntribute to county-rates they are not en- 
titled to those fees. 7 T. R. 52.] 

[For inquisition on body dying in prison, what quarter sessions shall 
allow, not exceeding 20s.] 

[For a body slain he shall have also ISs. 4id. by 3 H. ?.] 

[If he takes more, he is guilty of extortion.] 

(G 13.) Process to coroners. 

Process shall be directed to the coroners, where the sheriff is a party, 
plaintiff or defendant. 

Or, if the sheriff be cousin to the plaintiff or defendant. 

Or, if the array be quashed for partiality of the sheriff. 

But if the sheriff be dead or amoved, process does not go to the 
coroners. 

So, if any process goes to the coroners, all subsequent process issues 
to them, though the sheriff be removed. R. Mo. 356. 4?22. 

And if the subsequent process be to the new sheriff^ it is error. 
R. Mo. 356. 

And shall not be helped after verdict by the st. 32 H. 8. 30. which 
remedies the misawarding of process. R. Mo. 356. 

Yet, process to the coroner, where it ought not to be, is aided by the 
St. 32 H. 8. R. By. 367. a. 

(G 14 .) Coroner, how punished : — For misdemeanour in 

office. 

By thest. 14 Ed. 1. ea^on. de inq. super coron. the inquirers shall com- 
mand the sheriff to summon the coroner or his heirs, and alf his bailiffs 
and beadles, and shall swear the bailiffs tb return eight men out of every 
lx)wn, six out of each village, and four out of each hamlet, out of which 
number the inquirers shall swear twelve, to make true presentment on 
such articles as they shall give them, viz. 

Si coronator personaliter accesserit; pro afficio faciendo de omnibus 
murdris^ foloniis, aut alium substitue^dt^ et quotieSy et quern . FI. 1. 1 . 
c. 18. 

Si gratis accesserit quotics requisitus^ vel aliquid petiit^ aut receperit. 
Ibid. 

Si cat alia felon, legaliter fuerint appreciata^ et villatce liber ata. Ibid. 

Si munera accepit pro falsa inquisitione facienddy catallis apprecimd. ad 
minorem valorem. Ibid. 

Si catalla falso irrotulavit, aut aliquid detinuerit. Ibid. 

Si appella falso fecerit hrotulariy vel de roitdis extrahi. Ibid. 

Si quid acceperit de villatd ubi fecerit inquisitiones vel de corporibus 
mortitorum. FI. 1.1. c. 18. 

Si aliquem attach, ut ipsum gravaret. Ibid. 

De thesauro invento. Ibid. 


Si 
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Si qfficium stmm in omnibus^ line delatime^ et gratis^fecerity 4*^. Ibid. 

Et si coronator coram eis canvictus sit de prcedict. vicecomiti Uberetur 
donee mdnticapL sit ad satis/heiend* regiy ^c. Ibid. 

By the st 3 H. 7. 1. if a coroner neglect to make inquisition, or cer- 
tify it, he forfeits 5L 

If he refuse to execute his office, when sent for, he shall be fined and 
imprisoned. H. P. C. 170. 

[On inquisition on one that hanged himself, jury satisfied of his 
lunacy, coroner tells them finding him Jelo de se was matter of course, 
and thereupon they find accordingly ; afterwards hearing what the con- 
sequence would be, they apply to coroner to take the verdict lunacy ; 
he drew up the inquisition so, and they all set their hands and seals. 
But on certiorariy he returned the first inquisition, and the court 
stayed filing, and committed coroner. Str. 69.] 

[If a coroner misbehaves, or lives out of the county, on petition from 
the freeholders, and affidavit of service at his last place of abode, the 
court of chancery will issue a writ de coronatore eronerando * but the 
new one must be elected by the freeholders. 3 Atkyns, 184.] 

[By st. 25 G. 2. c. 29. coroner convicted of extortion, wilful neglect, 
or misdemeanour, shall be amoved.] 

Vide ante, (G 12.) 

(G 15. a.) For taking fees not due. 

So, by the st. W. 1.10. nul coroner reins demandoy ne preign, de nidluy 
purfaire son officcy sur pa ine de la greeve fenfeiture al roy. 

And this was in affirmance of the common law. 2 Inst. 176. 

And therefore, where a coroner takes 2.?. 6d. for himself, and 2s. 
for his clerk, before he will view the body, he shall be fined. 3 Inst. 
149. 

So, by the st. 1 H. 8. 7. he shall take nothing when any is dead by 
misadventure, on pain of 40^. 

And therefore, in such case, he shall not take the fee allowed by 
the st. 3 H. 7. 1. 2 Inst. 176. Vide infra. 

By the st. 1 H. 8. 7. justices of assise, or of the peace, may hear 
the offence by examination or presentment. 

But a coroner may take the customar}^ payment of \d. from every 
town that comes to the eyre ; for it is a payment due in respect of his 
office, and not for doing his office. 2 Inst. 176. 

So, by the st. 3 H. 7. 1- he shall have l3s.A^d. on every inquisi- 
tion taken on view of a body slain, out of the goods of the murderer, 
or if he hath none, out of the amerciament of the township for the 
escape for the felon. Vide supra. 

li B. refused to compel the session^ to allow the coroner the costs 
of an inquisition taken on one deceased, on the ground that there was 
no reason for taking it. 11 East, 229. 

[Vid 25 G. 2. c. 29.] 

|[ (G 15. b.) For not attaching the sheriff.] 

[Attachment absolute in the first instance granted against the coro- 
ners, for not attaching the sheriff, pursuant to rule of court, and 

directed 
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directed to elisors, to be named by plaintiff, and approved by the pro- 
thonotary. 3Blk. 911. Id. 1218.] 

(G 16.) Exemption. 

[A coroner is exempted from serving on juries. Doug. 191.] 

(H) Crdctjon tig dn officer, tofiat oball tie. 

So, exaction by any officer, will be a great misprision. Vide Ex- 
tortion. 

If it be for taking a fee not due, or before it be due, or more tlian 
is due. 

If it be by any other exaction. 

And, therefore, no bond or writing may be exacted from the sub- 
ject, to the king or other person, to do that, which by law he is bound 
to do to the king ; and such bond, &c. will be void, and the defendant 
shall plead dures. S Inst. 149. 

By the st. 1 Ed. 3. 2 sess. 15. (now expired) it was prohibited, that 
any of the king’s council, or ministers, should exact a bond of any 
subject, to come in arms to the king, when sent for. 

And such bond is to the dishonour of the king ; for every subject 
ought to do the king his sovereign all service due, without compulsion. 
3 Inst. 149. 

If a bishop,* or other ecclesiastical judge, or minister exact a bond 
or oath not warranted by law, the bond is void, and it will be an 
offence finable. 3 Inst. 149. 

If the clerk of the escheator seize lands purchased by A. till a fine 
paid. 12 Co. 127. 

If die bailiff of a wapentake omit a proclamation, which ought to 
be made, whereby the inhabitants of a town, not having notice, are 
amerced for not appearing at the wapentake. Ibid. 

If a bishop constrain an archdeacon, &c. to compound with him, 
not to retain causes by prevention. 3 Inst. 148. 

(I) tDfint 0f)alf t>e. 

If an officer in a judicial office takes, of any other than the king, 
any fee, pension, robe, livery, gift, reward, or brocage for doing his 
office, or colore officii^ except meat and drink of small value, it will 
be bribery, and a great misprision. 3 Inst. 145. 

By the st 20 Ed. 3. 1. justices shall be sworn, while in office, not 
to take fee nor robe of any but oui’self, nor to take gift or reward by 
themselves or other, privily nor apertly, if any diat hath to do before 
them, except meat and drink of small value, nor shall be of counsel to 
great or sxiWl, where we are party, &c. on pain to be at our will, body, 
lands and goods, &c. 

And this extends to imprisonment and fine, but not to li&» 3 Inst, 
146. 

By the st 11 H. 4. Nu. 28. (not in print) no chancellor, treasurer, 
keeper of the privy seal, king’s counsellor, kin^s serjeant or any 
other officer, judgy, or minister of the king, takmg fees or wages of 
tile king for tneir offices, shall take any gift or l»x>cfige of any, upon 

pain 
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pain to answer to the king the treble, and satisfy the party, and to be 
punished at the king's pleasure, and discharged from his office for 
ever, and any one may prosecute for the king and himself, and shall 
have a third part of the sum recovered. Ibid. 

Extortion may be by a judicial or ministerial officer, but bribery 
only by a judicial officer, ecclesiastical or temporal. 3 Inst. 147. 

And though the bribe is small, the misdemeanor is great. Ibid. 

So, bribery may be taken colore officii^ though no suit be depending ; 
as, if the chancellor, treasurer, &c. make a customer, or other officer 
of die king, for money given; for he ought not to take any thing. 
3 Inst. 148. 

Or, if he take a gift, &c. in any matter referred to him by the king. 
Ibid. 

So, if the ordinary, having power to grant administration to the 
widow or son of a deceased, take money to prefer the widow, or 
e contra. Ibid. 

(K) fpotD an ofiSce sfljall be lost. 

(K 1.) By sale within the st. 5 & G Ed. 6. 16. 

By the st* 5 Sc 6 Ed. 6. 16. if any person bargain or sell any office 
or deputation of it, or any part of it, or take any reward or profit, 
directly or indirectly, or any bond, &c. for any office, See, which 
concerns the administration or execution of justice, or the receipt, 
comptrolment, or payment of the king's treasure, &c. account, au- 
ditorship, or surveying any of the king’s honours, manors* &c. or 
customs, or attendance in the custom-house, or the keeping of any 
town, castle, See. used as a place of strength or defence, or any clerk- 
ship in any court of record, &c. he shall forfeit his right, interest, &c. 
in such office, deputation, or gift, or nomination to it. 

And he that gives any money, reward, &c. or any bond, promise, 
&c. for such office, deputation, &c. shall thereupon immediately be a 
disabled person to have or enjoy it; and such bond. See. shall be void. 

And this statute extends to all offices, which concern the adniin- 
iSitration or execution of justice ; as, the office of chancellor of a bishop; 
for, in matrimonial and testamentary cases, his office concerns the ad- 
ministration of justice, and offices in the spiritual court are within 
the statute, as well as offices in theciourts of common law. II. 2 Cro. 
269. 3 Inst. 148. 12 Co. 78. 

So, the office of register or commissary. 2 Cro. 269. 3 Lev. 289. 

2 Vent. 267. [ Willes, 571 .] 

Or, surrogate. 2 Ca. Ch. 42. 

So, all officers, which concern the king’s revenue ; as, die office of 
cofferer of the king’s household. Co. L. 234. a. 1 Rol. 236. 3 Inst. 154. 

The auditor of Wales. R. Sal. 468. 

Surveyor of the customs. 2 And. 55. ^ 

To be clerk of the fines to a justice in Wales, who has power to take 
fines. Per Co. Goldsb. 180. 

So, it will be within the statute, if a man for money, &c. surrender 
such an office, to the intent that the king may grant it to another. Co. 
L. 234. a. R. 2 And. 57. Dub. 1 Rol. 157. 236. 
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So, if an officer make a deputation of the office to A. rendering out 
of it so ipuch per annum to him. R. 2 Ca. Ch. 42. 

Rendering a sum in gross, generally, without regard to the salary or 
profits. R. Sal. 468. Mod. Ca. 234. R. 2 And. 57. Vide infra. 

Though the profits always amount to more than the sum reserved to 
be paid bv the deputy. Mod, Ca. 234. 

So, if tne baily of the Savoy demise bona felonum^ &c. which belong 
to the office, to B. and make his deputy, rendering so much per annum. 
Semb. 2 Lev. 151. 

[A contract with the warden of the Fleet (who held only for life under 
the crown), that for a sum of money he should surrender the office to 
the king, to the intent that he should procure from the king a grant 
of the office to the purchaser, is void, though that office has been, and 
may be granted to a subject in fee. Willes, 241.] 

So, an obligation, for performance of covenants in an indenture, will 
be void, though there are other covenants besides those, which relate to 
the sale of the office. H. 2 And. 57. 108. 

If an office be void byf orce of the statute, the nomination belongs to 
the king. R. 2 Vent. 267. Vide Forfeiture, (C). 

And the king cannot dispense with a person disabled by the statute 
to enjoy such office. 3 Inst. 154. 

But the st. 5 & 6 Ed. 6. 16. does not extend to an office of inherit-* 
unoe, or the office of keeping any park, house, manor, garden, chase or 
forest. 

Nor, to an office in the gift or grant of the justices of B. R. or C. B. 
or justices of assize. 

So, an office for life oi years, derived out of an office of inheritance, 
is not within the statute. R. 2 Lev. 151. [3 Keb. 552. 659. 678. S, C. 

Willes. 241.] 

[This exception in the statute extends to those offices only of which 
subjects are seised of estates of inheritance. Ibid.] 

Though the fee of the office be in the king. Ibid. 

So, the sale of the office of bailiff of an hundred s not within the 
statute; for it is not an office of trust, nor concerns the administration 
of justice. 4 Leo. 33. 

8o, it will not be within the statute, if a deputy gives a bond to pay 
a moiety of the profits to his principal, for it amounts only to an allow* 
ance of the other moiety to the deputy for his trouble. R. Sal. 466. 
[Com. 1. S. C.] 

Or, a sum in gross out of the profits ; for if th<» profits do not amount 
to it, it shall not be paid. R. Sal. 468. Mod. Ca. 234, Vide supra. 

Or, a less sum certain, where the salary is certain. R. Sal. 468. Mod. 
Ca. 234. 

[A bond given by any of the officers mentioned in the statute, for se- 
curing all the profits of the office to the person appointing, is void by 
that statute. Willes, 571.] 

[So is a bond given by such an officer to surrender whenever the 
person appointing chose. Ibid.] 

So, by the st. 5 8c 6 Ed. 6. 16. all acts, by an offender against that 
statute before removal from his office, shall be good. 


VoL. V. 
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(K2.) By forfeiture. 

So, an office shall be lost by forfeiture : as, if he break the condi- 
tion annexed to it by law, by non iiser^ or ahnser, 11 Ed, 4. l.b. Vide 
Condition, (S 1, 2.) 

As, if an officer of justice, as a recorder, &c. refuse attendance upon 
a summons, at the court. R. Sal. 435. 

If the marshal of B. R. refuse or neglect to attend the court. R. 
39 H. 6. 34. a. 

If the seijeant at arms neglect his attendance upon the lord chancellor. 
Mo. 193. 

If the clerk of the signet does not attend in his waiting month . 

1 Sid. 81. 

But non-attendance will not be ii forfeiture, where he had lawful 
licence for his absence ; as, if the king gives a licence to a serjeant 
at arms for not attending the chancellor, thougli it was only by parol. 
R. Mo. 193. 

So, if an officer be imprisoned for a misdemeanor in his office, non- 
attendance during his imprisonment is no forfeiture. Semb, Cro. Car. 
491. 

Vide post, (K8. ll,&c.) 

(K 3.) iTiisdemeanor in his office. 

So, if he commits a misdemeanour contrary to the nature of his of- 
fice: as, if a gaoler of a prison be guilty of extortion. R. 2 Lev. 71. 
Vide Condition, (S 1, 2.) 

Or, suffers two voluntary escapes. R. 3 Lev. 288. Adm. Dy. 151. b. 
9 Co. 96. R. 39 H. 6. 33. b. 

So, crassa negligentia amounts to a voluntary escape; as, if he unlock 
his doors and go away. Cro. Car. 492. . 

If a searcher be absent, and has no deputy at the port, where a ship 
lades or unlades. R. Cro. Car. 492. 

But a negligent escape is not a forfeiture of his office. 39 H. 6. 33. b. 

2 Bui. 58. 

Kor a single escape, tliongh it be voluntary. 39 H. 6. S3, b. 

The book says, that an escape shall not be intended voluntary, if it 
be not so found by verdict, or expressly confessed by the party, and that 
a single escape does not forfeit the office; but it does not say, that a 
single escape is not a forfeiture, if it was voluntary. 39 H. 6. 33, 34. 

8o, non-user, or abuser, of an office, by him or liis deputy, forfeits 
the whole office. Pal. 80. 

And the default of the deputy shall be charged upon the principal 
officer. Dy. 238. b. 8emb. 3 Mod. 14G. 

So, if a master directs his servant, or deputy, to do an unlawful act, 
and he exceeds liis authority^ the master shall answer for him. 
Mo. 777. 

But a tortious act of a servant, or deputy, does not affect his mas- 
ter, who gives authority for a lawful act only. Semb. Mo. 777. R. 
Mo. 787. 

fThe court are empowered by st. ^7 Geo. 2. c. 17. to remove a per- 
son from the offices of clerk of the papers, and clerk of the day-rules in 
the King’s Bench Prison, on account of his non-residence within the 

prison. 
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prison. In the matter of Bryant, T. 32 Geo. 3. 4? T. R. 716. H. 

34 Geo.^. 5 T. R. 509.] 

(K 4.) By non-attendance upon the king in his wans. 

So, by the st. 11 H. 7. 18. if any within the realm, having office or 
fee by the king’s grant, attend not on him in person, when the king 
goes to his wars in person, he shall forfeit his office, &c. unless by the 
king’s special licence or sickness, or other let, by which he could not 
come, duly proved, he be prevented. 

And this act is perpetual, and did not determine by the death of H. 7. 
Dy. 211. a. 

And the licence, as well as sickness, or other impediment, ought to be 
duly proved. Dy. 21 1. b. 

But, by a proviso in the same statute, it does not extend to a spiritual 
person, the master of the rolls, or other officer or clerk of chancery, 
justices of either bench, barons of exchequer, or officers or clerks of 
those places, nor to the king’s attorney, solicitor, or serjeants, nor to 
the clerk of the council, or any in the king’s service in Berwick or 
Carlisle. 

So, it does not extend to an officer, who had not his office by a grant 
of the same king, but of his predecessor. R. Dy. 21 1 . a. 

(K 5.) By acceptance of another office incompatible ; — What 

shall be such. 

So, a man shall lose his office, if he accepts another office incom- 
patible : as, if the one office be under the controul of the otlier : as, if 
the remembrancer of the exchequer be made a baron of the exchequer. 
Dy. 197. b. Vide ante, (B 6.) 

If a town-clerk be made mayor, or justice of peace, or alderman of 
the same borough. Vide Franchises, (F 27.) 

(K 6.) By destruction of the thing for which the office was 

granted. 

So, an office may be lost by destruction of the thing to which the 
office belongs : as, if one grants the office of parker, and afterwards 
destroys his park ; the office, with all casual fees, is gone. R. Cro. 
Car. 60. Hut. 86. 

If a grant be to A. to the steward of a manor, and afterwards the 
manor is dissolved. Cro. Car. 60. Hut. 87. 

If a corporation be dissolved or surrender, the office of recorder, town- 
clerk, &c. is gone. Hut. 87. 

But if the king, or another, grant to an officer a collateral fee, as 20/. 
pe7' an7ium for his life for the exercise of his office ; that does mot deter- 
mine by destruction of the thing to which the office belonged. Cro, 
Car. 60. Hut 87. 

(K 70 neglect of oaths and sacrament. 

So, by the st. 25 Car. 2. 2. all admitted into office, civil dr military, 
or who shall receive a salary, fee, &c. by reason of a patent from the 
king, or have a place of trust under him, jx by his authority, or by* 
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authority derived from him, in England, Wales, or the navy, or Jersey 
or Guernsey, or admitted into service in his majesty’s or royal high- 
ness’s family, shall take the oatlis of allegiance and supremacy the next 
term (the time enlarged to six calendar months after admission, or re- 
turn from abroad, by 9 Geo. 2. 26.) after admittance in chancery or 
B. R. or at the next quarter sessions of the place where he resides, 
between nine and twelve in the forenoon. Vide Allegiance, (B 1 , &c.) 

[Vide 16 G. 2. c. 30.] 

And shall receive the sacrament, &c. in three months after such ad- 
mittance, in some public church, on the Lord’s day, &c. 

And in the court where he takes the said oaths, shall deliver a cer- 
tificate of receiving the sacrament under the hands of the minister and 
churchwarden, and make proof thereof by two witnesses on oath : and 
at the same time shall make and subscribe the declaration against tran- 
substantiation. 

And a person who neglects so to do, shall be ijpw facto incapable of 
the office, &c. and if, after such neglect, &c. he execute tlie said office, 
being convict on infbi"mation or indictment, he shall be disabled to sue 
in law or equity, to be guardian, executor, or administrator, to take a 
legacy or deed of gift, to bear office in England or W ales, and shall ft>r- 
feit 500/. to be recovered by him that shall sue in action of debt, inform- 
ation, &c. in any courts of Westminster. 

On tender of any person to take the oaths, the court is enjoined to 
administer them, and the names of the persons taking them shall be 
inrolled in rolls to be kept lor that purpose, &c. 

By the st. 1 S & 1 4* W. 3. 6. and 1 Ann. 22. all such persons, and 
all ecclesiastical persons, members of the university of the foundation, 
being of the age of eighteen, tutors, schoolmasters and ushers, preachers 
in separate congregations, serjeants, barristers, advocates, &c. shall 
take the oath of abjuration at tlie times and under the penalties afore- 
said. And this was confirmed by the st, 1 Geo. 13. [And extended 
to high constables.] 

And they may take the oaths, make certificate of receiving the sacra- 
ment, &c. in C. B. or exchequer, as well as chancery, B. R. or quarter 
sessions. 

And by the st. I Ann. 22. may do it at the next term or quarter ses- 
sions, though above tliree months after admission to the office. 

An information lies for refusing to qualify himself for an office, though 
he be a dissenter. R. per 2 J. Eyre cent. Skin. 514. 

But by the st. 25 Car, 2. 2. it is provided, that the act shall not ex- 
tend to an high or petty constable, overseer, churchwarden, surveyor, 
or like inferior civil officer, nor to the office of a forester, park-keeper, 
fjailiff'of a manor, or the like private office. 

And, therefore, not to a censor in the college of physicians.. Dub. 
Garth. 478. 

[The commoti freemen of a borough are not obliged to take the test. 
Str. 8280 

(K 8) Who shall take advantage of a forfeiture. 

If an office be forfSdted, the king, generally, shall have the advan- 
tage ofthe fbrfeittire : and therefore, where a statute makes an office 

void 
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void for any causey the king shall have the forfeiture. 3 Lev. 290. 
Vide post, (K 11, &c,) 

So, where the st. 5 & 6 Ed. 6. 16. says, if any bargain and sell, 
&c. any office, &c. he shall forfeit his right, &c. if any archdeacon 
of the patronage of a bishop, sell, &c. whereby the office is forfeited, 
the king shall grant it, and not the bishop or archdeacon. 3 Lev. 289. 

But, generally, a forfeiture by an officer for life or years, derived out 
of an estiite of inheritance of the same office, shall be lost only as to 
himself ; and he who has the inheritance shall take the advantage. 
2 Lev. 71. R. 3 Lev. 288. 39 H. 6. 34. a. 

As, if a parker in fee grant the office to B. in tail for life, &c. who 
breaks the condition annexed in deed or by law, he who has the fee 
shall have the office. R. Mo. 707. 

(K 9.) So, an office may become void by surrender. 

8o, an office may become void b}*^ surrender : as, if an officer sur- 
render his patent in chancery. 11 Ed. 4. l.b. Vide Patent, (G.) 

So, if he surifender, in person, in court, the office of comptroller of 
the pipe to the chancellor of the exchequer, present in court, \»'ho 
grants it to another in court, all will be good without any writing, 
except an entry in court. Hard. 476. 

But if the patent itself be not surrendered to be cancelled, nor a 
vacatur entered of the inrolment, nor an entry made of the surrender in 
the life of the master of the rolls ; though there be an entry upon re- 
cord, that it was surrendered before the master of the rolls, it is not a 
good surrender, R, Dy. 195. a. 

So, if an officer says before a master in chancery, that he surrenders 
liis office, wlio accepts it, and makes an entry, cpiod tali die A. venit 
coram m(\ ct mrsum reddidit ojfficium^ into my hands to the use of 
tile king ; it is not sufficient, without delivery of the letters patent to be 
cancelled. 8emb. Dy. 176. 

(K 10.) By the death of the king. 

So, by the common law, all patents of justices of B. R., C. B^, ex- 
chequex', sheriffs, escheators, commissioners of o^er and terminer j gaol- 
delivery of the peace, attorney -general, determined by the death of the 
king. 

So, since the st. 1 Ed. 6. 7. R. per all the J. 1 Eliz. 1 And. 44. 
Bend. 79. 

But by the 7 & 8 W. 3. 27. s. 21. no commission, civil or military, 
shall determine by the death of the king, his heirs or successors ; but 
shall continue six months after such death, unless sooner superseded, or 
detennined by the next successor. 

So, by the st. 1 Ann, 8. no patent, or grant of any office or employ- 
ment, civil or military, &c. 

And by the same statute, justices of assize, oijer and terminer^ 
delivery nhi jn iusy and justices of peace may proceed, as if the late 
king were living, but as her majesty’s justices, and in her name. 

So, by that statute, no commission of delegacy, or review in causes 
ecclesiastical, testamentary or maritime, or any process thereon, shall 
be discontinued by the death of any king or queen, but may be pro- 
ceeded on as if such king or (jiieen were living. 

P 3 " 8o, 
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So, by the st. 4 Auii. 8. s. 8. the privy council of the queen and her 
successors shall not be determined by death, &c. but shall continue to 
act as such six months, unless sooner determined by the next successor. 
[Vide 1 Geo. 2. st. 2. c. 23.] 

So, the lord chancellor, or keeper, lord treasurer, lord president, 
lord privy seal, lord high admiral, and great officers of the household, 
and every other person in office, place, or employment, civil or military, 
in England, Ireland, Wales, Jersey, Guernsey, Alderney, Sark, or the 
plantations, unless sooner removed, &c. 

So, by the st. 6 Ann. 7. s. 8. this is extended to the privy council, 
lord chancellor, and other officers, after the union. 

[By the st. i Geo. 3. 23. the commissions of judges are continued, 
notwithstanding the demise of the king.] 

(K 11.) By what means advantage shall be taken of a for- 
feiture: — By scb'e facias. 

If an office be forfeited, the king may have a scire facias^ to repeal 
his patent. R. Dy. 198. Vide Patent, (F 3.) VidAnte, (K 2.8.) 
Vide Patent, (F 1, &c.) 

And, regularly, there must be a scire facias to remove the party, 
where he has the office by matter of record ; for he cannot be re- 
moved without matter of record. Dy. 198. a R. Dy. 21 1 . a 39. H. 6. 
33. 

And the cause of forfeiture should be mentioned in the writ. Dy. 
198. b. Vide Patent, (F 7.) 

And a scire facias lies before inquisition, or office found of the for- 
feiture. Dy. 211. a. 

If the scire facias is brought in chancery, where the patent of the 
office appears upon record ; otherwise the forfeiture must be found by 
office, or otherwise. R. 3 Lev. 223. Vide Patent, (F 7.) 

So, there must be a scire facias^ thoiigli the foifeiture incurred by 
the st. 11 H. 7. 18.; for he may have an excuse for his non-attendance. 
R. Dy.211. b. 

So, there must be a sch e facias, if it be an office for life. Sal. 466. 

If a scire facias be brought to repeal a patent, the king cannot seize 
till the forfeiture be tried. R. 3 Lev. 223. 

(K 12.) By inquisition or office. 

So, an inquisition may be found, upon a commission out of chancery 
under tlie great seal and returnable there, of the grant of the office aiiil 
the causes of forfeiture. 9 Co. 95. Bro. R. 375. 

And upon such inquisition returned, the king may seize the office, 
without a scire facias. R. 9 Co. 95, 96. 

If it be not an office for life. Sal. 466. Vide post, (K 14.) 

And the award of seizure shall be in chancery, though he be an officer 
of another court. 9 Co. 98. a. 

By office and award of seizure, the king shall be in possession of the 
office forfeited, without writ or commission for that purpose. Ibid. 

But to such office, or inquisition, the party shall liave his traverse or 
mmisirans de droit, as tlie case requires, 9 Co, 98. a. Bro. R. 378. 
. Vide Fraerogative, (D 81, &c.) 
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And if the cause of forfeiture be traversed, the attorney-general may 
join issue upon it, which shall be tried in B. R. 9 Co. 99. a. 

And after a verdict, judgment for the king. 9 Co. 100. 

Or, for the officer, qno(lrestiiuatui\ 9 Co. 103. b. 

So, such office or inquisition must find every thing requisite to show 
a title in the king to the office, otherwise it shall be quashed. 3 Lev. 
288. 3 Mod. 335. 

As, if the inquisition finds, that the warden of the Fleet permitted 
voluntary escapes, &c. without saying what estate lie had in the office; 
for, if he had it for life, the forfeiture shall not be to the king but to 
him who has the inheritance. R. 3 Lev. 288. 3 Mod. 336. Sal. 469. 

So, an inquisition is to entitle the king, and vest the office in him, of 
for information only. Sal. 469. 

If it be to entitle, it must be certain. Ibid. 

And cannot be supplied by a melius inquirendum; for that goes only 
wliere all that is necessary is not found ; not where the finding is de- 
fective. Ibid. 

But in an inquisition for information only there needs not so much 
certainty : as if an inquisition be of the forfeiture of an officer in B. R., 
for such inquisition is only for information ; for B. R. shall determine 
of all forfeitures by their officers. Ibid. 2 Bui. 58. 

(K 13.) By information. 

So, upon an ofience committed by an officer, which amounts to a 
forfeiture, an information may be exhibited against him. 2 Lev. 71. 
Vide Information, (B). 

Or, upon an indictment found for such an offence, the attorney- 
general may exhibit an iiifoi*mation against him. Dy. 151. b. 

But, upon a single instance of neglect, the court does not usually 
grant an information. Sal. 467. 

To an information, the defendant may plead not guilty. 

If the defendant be convicted by confession or verdict, the office may 
he seised into the hands of the king, without a scire facias^ or other 2 >ro- 
cess against him. Dy. 1 5 1 . b. 

(K 14.) When, without office, or scire facias. 

So, where no freehold or interest is to be devested out of the parly, or 
vested in the king, the king may take advantage of the forfeiture, and 
• make a grant of the office, without inquisition or scire jetcias : as, where 
an archdeacon sells the office of register, contrary to the st. 5 Sc 6 Ed. 6. 
whereby his right is forfeited, and the grantee disabled to take, the 
king may gi ant the office of register to another, without office found, 
or sch'e facias ; for tlie place of register was void, and the archdeacon 
himself disabled to supj>ly it. R. 3 Lev. 290. 

(K 15.) By action. 

So, if any intrude into the office of another, and disturb him, who 
has a right to it, in the exercise of the office, there may be an assize for 
the disseisiuy if he who is disturbed have the freehold. Vide ^ssize, (B2.) 

If he have not the freehold, he may have an action upon the case. 
Vide Action upon the Case for Disturbance, (A 5.) 

So, an action upon the case lies for disturbing him, who has a fee or 

1' 4 free- 
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freehold : for he may have an assize, or an' action upon the case, at his 
election. Vide Action, (M 1.) 

Vide more concerning Officer, in Abatement, (D 6.) — Acdon upon 
the Case for a Deceipt, (A 6.) — Action upon the case for Misfeasance, 
(A 1.) — Action upon the Case for Negligence, (A 2.) — Chase (Q 1, 
&c.) — Courts, (E 3. — P 16.) • — Imprisonment, (H 8, 9.) — Justices, 
(M 12, 13.) — Justices of Peace, (A 4. — B 75. 101.) — Leet, (M 1, 
&c.) — Pleader, (3 M 22.) — Privilege, (Cl.) — Sewers, (F) — Vis- 
count, (E 2.) 

OLERON. 

JlaUi0 of oletoih 

Vide Admiralty, (E 12.) 

OPPOSER. 

JForcign oppodcr. 

Vide Courts, (D 15.) 

ORDER& 

^rDcr of 

Vide Bastard, (G 1, &c.) 

ilDrDer of removal of a poor pergoit. 

Vide Justices of Peace, (B 73.) 

Slnterlocutorj; order. 

Vide Chancery, (V). 

S^ccrrtal order. 

Vide Chancery, (Y 1, &c.) — Sewers, ( 1, 2.) 

!|)oI|? ordcro. 

Vide Parson, (B 1.) 


ORDINARY. 

Vide Administration — Administrator — Ecclesiastical Per- 
sons — Esglise — Heresy, (B 2, 3.) — Visitor, (A 6, &c.) 


ORDINATION. 

Vide Parson, (B 2. 


ORIGINAL. 

©risinal bill. 

Vide Chancery, (E 1,2 Y 6. •- 2 N 1.) 


€)rtj}tnal 
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Vide Action upon the Case, (C 1.) — Action upon thj: Case upon 
Assumpsit, (H 1.) — Action upon the Case for a Deceipt, 
(F 1.) — Amendment, (D 1, &c.) — Assise, (B 8.) — Attaint, 
(Cl.) — Fine, (El.) — Pleader, (C11,&c. — 3 1 2. — 3M1.6.) 
— Prjerogative, (D51.) 


ORPHAN. 

Vide Guardian, (G 1, &c.) — Uses, (N 5.) 


OTHER REMEDY. 

Vide Abatement, (H 50.) — Action, (K 1, &c. — M 1, &c.) — Ac- 
tion upon the Case, (B 8.) — Action upon the Case upon 
Assumpsit, (C) — Action upon the Case for a Deceipt, (E 5.) 


OVERSEERS OF THE POOR. 

Vide Justices of Peace, (B 64?, &c.) 


OUSTER. 

Vide Estates, (H 9.) 


OUSTER LES MAINS. 

Vide Prjerogative, (D 90.) 

OUTLAWRY. 

Vide Uteagary. 


OWELTY OF PARTITION. 

Vide Parceners, (C8.) 

OWNERS OF SHIPS. 

Vide Navigation, (I 3.) 


OXFORD. 

Vide University, (C). 


OYER. 

Vide Abatement, (I 22.) — Pleader, (P 1, 2. — 2 V 4.) 

^ OYER 
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OYER AND TERMINER. 

Vide Justices, (G 1, &c.) 


PACKAGE. 

Vide London, (K 1.) 


I’AIN FORT ET DURE. 

Vide Justices, (X 2.) 


PALATINE. 

Vide Abatement, (D 2.) — Franchises, (D 1 , &c.) 

PALL. 

Vide Popery, (A 1.) 


PANEL. 

Vide Amendment (F) — Enquest, (C 1, &c.) 


PANNAGE OR PAWNAGE. 

Vide Chase, (O 2.) — Grant, (E 8.) 

. PAPIST. 

Vide Justices of Peace, (B 14, &c.) — P opery. 

PARAPHERNALIA. 

Vide Baron and Feme, (F 3.) 


PARCEL. 

Vide Abatement, (H 51.) — Grant, (E 10.) 


PARCENER. 

(A) l^arccners tig common Iain. 

(A 1.) Who are. p. 219* 

(A 2.) What inheritances they take, and what not. 
p. 220. 


(A 3.) In- 
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(A 3.) Incidents to parcenary : •— They make but one 
heir. p. 220. 

(A. 4.) They have an entire freehold ; — When they 
shall be joined in a suit. p. 221. 

(A 5.) When they shall join in an action, p. 221. 

(A 6.) In what respect each parcener has a moiet 

p. 221. 

(A 7-) How the descent shall be to parceners, p. 222. 

(B) lii)iircener0 ciistonu p. 222. 

(C) jL^artition. 

(C 1.) In law. p. 222. 

(C 2.) Partition in deed : — By consent, p. 222. 

(C 3.) When the eldest shall have the preference, 
p. 223. 

(C 4.) When a daughter shall put her part into hotch- 
pot. p. 223. 

(C 5.) The agreement may be hy parol, p. 224. 

(C 6.) By writ of partition : — Between whom it lies, 
p. 224. 

;^C 7-) How the partition ">hal] be made. p. 225. 

(C 8.) Rent for owelty of partition : — How granted, 
p. 225. 

(C 9.) Partition, when indefeasible : — If made by writ 
of" partition, p. 226. 

(C 10.) If made by commission, p. 226. 

(C 11.) If made by consent, p. 227. 

(C 12.) When it may be defeated : — If it be not equal. 

p. 227 . 

(C 13.) If one purparty be evicted, p. 227. 

(C 14.) How it shall be defeated, p. 228. 

(C 15.) The eff’ect of a partition, p. 228. 

(A) lii)ai*CEner0 bp common lato. 

f A 1.) Who are. 

Parceners arc by common law, or by custom. Lit. s. 241. 

Parceners by common law are, where tenant in fee, or tail, dies, 
having several daughters, and no son ; or several sisters, and no issue 
or brother; or several aunts, &c. the lands descend among all the daugh- 
ters, sisters, aimts, &c. who make but one heir. Lit. s. 241, 242. 

So, if one parcener dies, the son or other heir of the deceased shall 
be parcener with the survivor. Vide Co. L. 1 64. 

If one after issue dies, by which her husband is tenant by tlw; cur- 
tesy ; the other shall be parcener widi the husband, and shall have a 
writ of partition against him, though the husband is not a parcener. 
Lit. s. 264. 
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If one parcener disseises the other, after recovery tliey are parcener 
again. Co. L. 167- b. 

So, if one recovers against the other in a nuper obiitj or rationabilii 
parte. Ibid. 

If two parceners alien, reserving a rent to them in fee ; they are 
parceners of the rent, and not joint-tenants ; for it follows the nature 
of the land. Co. L. 169. b. 

So, if a parcener grants a rent to her sisters for equality of partition. 
Ibid. 

But parceners cannot be otherwise than by descent : for, if several 
daughters, sisters, &c. purchase lands together, they are joint-tenants, 
and not parceners. Lit. s. 254. 

(A 2.) What inheritances they take, and what not. 

All lands and tenements, of whicli partition may be made, shall 
descend in parcenary. 

As, a rent-charge, though it is entire. Co. L. 164. b. 

A corody certain. Ibid. 

A castle for habitation. Co. L. 165. a. 

Tlie lands or possessions annexed to a dignit 3 ^ Ibid. 

Though they be entire inheritances, which cannot be divided : as, a 
villein ; for one may have his service for a day, or a month, &c. and 
afterwards the other for another day, month, &c. Co. L. 164. b. 

So, an advowson, for they may present by turns. Ibid. 

So, a mill ; for one shall liave it for so long a time, or one toll-dish, 
the other for a like time afterwards, or the second toll-dish. Co. L. 
165. a. 

But, where the public good requires that one shall have the whole, 
the inheritance does not go in parcenary : as, the crown descends only 
to the eldest daughter, sister, &c. for regnum non e$t divisibilc* Ibid, 

So, a castle for the defence of' the realm. Ibid. 

So, an office of honour, as, to be high constable of England, &c. 
shall be executed by the husband of the eldest daughter. Ibid. 

And, before marriage it shall be executed by deputy. Ibid. 

So, homage and fe^ty shall be done to the eldest. Co. L. 67. b. 

164. b. (Semb.) 

So, a dignity, or title of honour, shall not descend in parcenary ; 
but the king may confer it on which daughter he pleases. Co, L. 

165. a. 12 Co. 111. 

So, where the division of an inheritance would be a prejudice to 
another, it goes to the eldest only, and she shall make contribution to 
the others ; as, reasonable estovers appendant to a tenement ; for, if 
all the daughters should have them, the charge would be increased. 
Co. L. 164. b. 

So, a corody uncertain. Co. L. 164. b. 165. a. 

A piscary, or common sans nombt e. Ibid. 

Yet, if the eldest cannot make contribution, there shall be an allot- 
ment made to the one for so long time, and afterwards to the other. 
Co. L. 165. a. 

(A 3.) Incidents to parcenary. They make but one heir. 

. If there are several parceners, all make but one heir to Uieir ances- 
tort Lit. s. 241. 

And, 
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And, therefore, if a remainder be limited to the heirs of B., and he 
dies, having two daughters, they both take. 

If one daughter be attainted for felony the remainder shall be void 
for the whole : for whoever takes by purchase, as right heir to an- 
other, ought to be complete heir, and one alone is not so ; for they 
lK)th make but one heir. Semb. Co. L. 163. b. 

If B. leases, rendering 2^. rent, and if he dies, his heir within age, 
then 20s. If he dies having two daughters, the one within age, the 
other of full age, the 20s. rent is not due ; for his heir was not within 
age, both daughters being but one heir, and one being of full age. 
Co. L. 164*. a. 

If one parcener enters into the whole land, generally, and takes^ 
the profits, it shall be the entry of both, and does not devest the 
moiety of her sister. Co. L. 243. b. 373. b. 

Oi', if both enter, and afterwards one takes all the profits ; this 
does not devest the moiety of her sister, without an actual ouster and 
disseisin- Co. L. 373. b. 

But if one enters after the death of her ancestor, claiming the 
whole, and takes the profits of tlie whole ; this devests the purparty 
of her sister. Co. L. 243. b. 373. b. 

So, if one enters, and makes a feoffment; this subsequent act ex- 
plains the preceding entry, and shows that she was seised of the whole : 
yet it is not properly a disseisin, for the other never was seised ; nor 
an abatement, for both make but one heir. Co, L. 374. a. (Vide 
Co. L. 243. b.) 

[An entry by one parcener, when not adverse to his companions, 
enures to their benefit, 6 East, 173. 2 Smith, 295.] 

[The possession of once parcener is that of the other, so as to create 
a seisin in the other, and carry her share by desqent to her lieirs. 
7 T. R. 386.] 

(A 4.) They have an entire freehold : — When they shall be 

joined in a suit. 

So, parceners, till partition made between them, have but one entire 
freehold : and therefore, if land descends to several daughter^, one 
pi'cecipe lies against them all, Co. L. 164. a. Vide Abatement, (F 4.) 

(A 5.) When they shall join in an action. 

So, in all actions real ancestral, where the right descends to them 
from the same ancestor, all the parceners ought to join. Co, L. 161*. a. 
Vide Abatement, (E 8.) 

So, if two parceners are disseised, they shall join in an assise. Co. L. 
164. a. 

But where they sue in several rights, they ought to have several 
actions; as, if two parceners be disseised, and die, their heirs ought 
to sue severally ; though after recovery they are parceners again ; for 
each has a several right. Ibid. 

(A 6.) In what respect each parcener has a moiety. 

So, each parcener has a moiety, or several interest, in the land de- 
scended to her. Co. L. 163. b. 

And 
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And tlierefore, if one dies, her purparty does not survive, but de- 
scends to her heir. Co. L. 164'- a. 

So, one may enfeoff, and make livery of her part to the other. Ibid. 

(A 7*) How the descent shall be to parceners- 

A descent to parceners shall be in capita^ not in stirpes : and there- 
fore, if A- hath two daughters, and one dies, and leaves three daugh- 
ters, and then A. dies ; the three daughters take with the aunt by 
descent, but the aunt shall have as mucn as all the daughters of her 
sister. Co. L. 164'. a. 

So, if one daughter of A. dies, leaving a son and several daughters, 
the son shall have all the purparty of his mother, as heir with the aunt. 
Ibid. 


(B) tparccncre h}> Cu0toiin 

Parceners by custom are, where all the sons take the lands and tene- 
ments equally between them by descent : as, by the custom of gavelkind 
in Kent, and elsewhere- Lit. s. 265. Vide Gavelkind. 

(C) Partition. 

(C 1.) In law. 

Parceners are so called because partition lies between them. Lit. 
s. 24*1. 

Partition may be made by an act in law, or in deed, Co, L. 165. b. 

As, if one parcener makes a feoffment of her part, this part is 
tliereby severed, and the feoffee does not hold in parcenary, but in 
common. Co. L. 167. b. 

If two parceners take husbands, and after issue die, by which the 
husbands are tenants by the curtesy ; they do not hold in parcenary 5 
but a partition is made between them by act in law. Ibid. 

So, if one parcener disseises the other, till re-entry or recovery by the 
disseisee, the other does not hold in parcenary. Ibid. 

If the parceners are mesne, and one of them purchases the tenancy 
par avail, this makes a partition of the mesnalty ; for her part shall be 
thereby extinguished. Ibid. 

(C 2-) Partition in deed: — By consent- 

Partition in deed shall be by consent, or by compulsion. Co. L- 
165. b. 

Partition by consent may be made in divers manners ; as, if the 
parceners themselves, by iigreement, divide their tenements into so 
many parts, as there are parceners, each part by itself in severalty, and 
of equ^ value. Lit. s. 243. 

Or, if they choose friends to make partition of the tenements be^ 
tween them. Lit s. 244. 

Or, write the several parts in several billets, which are rolled within 
balls of wax, and shaken by an indifferent person; and then each takes 
a ball for her part Lit s. 246. 

Or, if they determine by lot, who shall take the first ball. 

So, they may make partition by consent, that one parcener shall 

have 
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have the lands for so long a time ; and then the other for so long* 
Co. L. 167. a. 180. a. 

That one shall have such a manor, or land, for a year, and the 
other such an one, and then that they change, and so altemis vicihus^ 
to them and their heirs for ever. Co. L. 167. b. 

That one shall have such an house, &c. the other such an house, and 
a rent for owelty of partition. Lit. s. 251. Vide post, (C 8.) 

That one shall put her land in hotchpot, and then shall make parti- 
tion of the whole. Lit. s. 266, &c. Vide post, (C 4.) 

So, several parceners may agree, that one shall have her part in 
severalty, though the others hold, without making partition. Lit. s. 
276. 

[The customary and tenant-right estates peculiar to the north of 
England, are not within the statutes of partition. 3 B.&P. 878.] 

(C 3.) When the eldest shall have the preference. 

If a division be made of tenements into several parts, without a special 
agreement who shall choose, the eldest shall make her election first, 
and afterwards according to their seniority. Lit. s. 244. 

So, in all cases, where no agreement is made, the eldest parcener 
shall be preferred ; as, if an advowson descends to several daughters, 
the eldest daughter shall have the first turn. Co. L. 166. b. 

And if the privilege is given to the eldest by the law, without the act 
of the party, it goes to her issue : as, if an advowson descend to 
parceners, and the eldest dies; her heir shall present in the first turn. 
Ibid. 

So, if she marries, or aliens, the husband or assignee shall have the 
same privilege. Ibid. 

But, if an agreement be to the contrary, the eldest shall not have the 
preference. Lit. s. 244.' 

Or, if by assent, the eldest makes a division of the tenements into 
several parts. Lit. s. 245. 

So, where the privilege is consequent to the act of the parties, the 
issue or assignee shall not have it ; for it is personal : as, if partition is 
made by assent, or by the appointment of friends, and the eldest dies ; 
her heir shall not choose in the first place, but the next sister. Co. L, 
166. b. 

So, if partition be made by the sheriff ; the eldest shall not have her 
choice. Lit. s. 249. 

(C 4.) When a daughter shall put her part into hotchpot. 

If one daughter has received land with her husband in frank-mar- 
riage in the life of her father, slie shall not have any part of that which 
descends upon the death of her father, if she does not put the land given 
in frank-marriage into hotchpot with that which remains for her other 
sisters. Lit. s. 266, 267. 

And in such case, the whole residue of the lands of the father 
descends to the daughters not married, till the advanced daughter puts 
her lands into hotchpot. Co. L. 176. b. 

If the advanced daughter puts her land in frank-marriage into hotch- 
pot, then partition shall be made ; and the advanced daughter shall 

have 
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have all the land given in frank-marriage, and so much more as will 
make her part equal with the part of any to whom the residue descended. 
Co. L. 177. 

So, if the donees die before the father, or before his land be put 
into hotchpot ; the issue shall have the same advantage ; and if he puts 
the land given in frank-marriage into hotchpot, shall have a moiety of 
the whole. Lit. s. 270. 

But if land descends to a sister not advanced, from any other an- 
cestor, except the donor in frank-marriage, the advanced sister shall 
be parcener with her without putting her land into hotchpot. Lit. 
s. 272. 

So, if land descends in tail ; for all the sisters are entitled to land 
in tail, per formam donL Lit. s. 274. (Vide Co. L. 179. b.) 

So, if any daughter has land by feoffment of her father, or any other 
means, except by a gift in frank-marriage, she shall be parcener with 
her sisters in all lands which descend, without putting the land into 
hotchpot, which she had from her father in his lifetime. Lit. s. 275. 
(Vide Co. L. 179. b.) 

If a daughter, advanced in the life of her father, will put her land 
into hotchpot, with her sister not advanced, she cannot refuse to do it. 

And if she refuses it, the advanced daughter and her husband may 
enter into the lands descended, and hold with her in parcenarv % Co. L. 

176. b. 

(C 5.) The agreement may be by parol. 

Partition by agreement between parceners may be by parol, as well 
as by deed. Lit. s. 250. 

Though it be made of things which lie in grant ; as, an advowson, 
rent, common, &c. Co. L. 169. a. 

If they are in several counties, as well as in the same county. Ibid. 

So, a rent for owelty of partition may be granted without deed. Co. 
L. 169. a. Lit. s. 252. Vide post, (C 8.) 

So, tenants in common may make partition by parol, if they execute 
it in severalty by livery. Co. L. 1 69. a. 

But joint-tenants, by the common law, if they had made partition by 
agreement, could not do it by parol without deed. Ibid. 

Neither could they after the st. 31 H. 8. 1. and 32 H. 8. 32. ; for 
these statutes only enable them to make partition by writ. Ibid. 

Nor tenants in common, if it be not executed by livery. Ibid. 

[No partition of land can now be made without deed. Willes, 248.] 

(C 6.) By writ of partition : — Between whom it lies. 

By the common law, one or more parceners might have a writ of par- 
tition against the others. Lit. s. 247. 

So, if one after issue dies, by which her husband is tenant by the 
curtesy, the other parcener may have a writ of partition against tlie 
husband. Lit. s. 264. Vide ante, (A 1.) 

So, if one aliens her part in fee, the other shall have partition against 
the alienee. Co. L. 175. a. 

So, if one takes husband, who purchases of a second, the husband and 
wife shall have a writ of partition against the third parcener ; because 

he 
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he has one part in right of his wife, though ke lias tlie other part as a 
stranger. Co. L. 1 75. a. 

So, though one parcener has demised for years, yet partition lies : for 
the freehold continues in parcenary. Co. L. 167. a. 

So, now, by the st 31 H. 8. 1 . joint-tenants, or tenants in common, 
of an estate of inheritance, in their own, or wiv^es’ right, may be com- 
pelled to make partition by writ de part it ione f'aciendd. 

And by the st. 32 H. 8. 32. joint-tenants, or tenants in common 
wliere one or all have but an estate for life or years. 

By the equity of these statutes, tlie alienee of a parcener shall have a 
writ of partition ; for he is tenant in common with the other. Co, L. 

1 75. b. 

So, may a husband, who is tenant by the curtesy to a parcener. 
Co. L. 175. a. 

So, if a devise be to A. of lands held by knight’s service, wliich by 
Uie St. 34^ & 35 H. 8. 5. is void for a third part, the devisee shall have 
partition against the heir of the devisor, who claims such third part, 
li. Bend. 50. 

But, by the common law, joint-tenants or tenants in common, could 
not have a writ of partition. (Vide Co. L. 175. a.) 

Nor, the tenant by curtesy, or alienee of a parcener. Ibid. 

So, partition does not lie between parceners, if they have not the 
freehold in parcenary ; for if one makes a lease for life, a writ of partition 
cannot be sued ; for the writ says, quod insimul et pro indiviso teuent. 
Co. L. 167. a. 

So, if one disseises the other, partition does not lie during the dis- 
seisin. Ibid. 

So, a purchaser from one parcener shall not join with another, in 
partition, against the third parcener. Co. L, 175. b. R. Dy. 128. a. 
Bend. pi. 76. 210. 

So, partition lies only against the tenant of tlie freehold. Co. L, 
167. a. Vide Pleader, (3 F 1, &c.) 

Except where petition is brought by tenant in common, for a term of 
years. Co. Ent. 4<19. a. 

(C 70 How the partition shall be made* 

After judgment in a writ of partition, the sheriff, by* the oath of a 
jury, shall make a division into equal parts, and render to each parcener 
a part. Vide Pleader, (3 F 4.) 

The sheriff may render first to the eldest or youngest, or to which 
he pleases. (Vide Lit. S. 249.) 

But if there be land in fee, and other land in tail, he ought to render 
to each a part of the land in tail. Co. L. 173. a. 

[By commission out of chancery. Vide Chancery (4 E). — Vide 
post, (C 10.)] 

(C 80 Rent for owelty of partition : — How granted. 

So, if tenements, which descend to parceners, are tlic one of less 
value than the other, they may make partition between tlieni, that one 
shall have the one tenement, and the other the other, and that she who 

VoL. V. Q lias 
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has the tenement of the greater value, sliall grant a rent out of it to 
the other and her heirs for owelty of partition. Lit. s. 251. 

And such rent is not a rent service, but a rent-charge. Lit. s. 253. 

And may be granted by parol, without a deed. Lit. s. 252. Vide 
ante, (C 5). 

But if it was granted out of other land, it ought to be by deed. 
Co. L. 169. b. 

If a rent be granted for equality of partition,, without saying out oi 
what land, it shall be issuing out of the purparty of the parcerner who 
granted it. Ibid. 

If a rent be reserved, it amounts to a grant. Co. L. 1 70, a. 

If husband and wife grant a rent for equality of partition out of the 
})urparty of the wife, it binds for ever, if the partition was equal. Co. 
L. 169. b. 

If a rent be granted forequality of partition, the grantee and his heirs 
may distrain for it of common right, into whatsoever hands the tene- 
ments out of which, &c. shall come. Lit. s. 252. 

(C 9.) Partition, when indefeasible: — If made by writ of 

partition. 

If a partition be made by writ de jpartitione faciendd after the appear- 
ance of tlie tenant, the judgment is, quod, Jimia et sfabilis hniietyetuum 
teneatur^ and therefore it shall not be defeated. Co. L. 168. b. 1 71. a. 

Though made against a feme covert, Co. L. 171. a. 

And though it be not equal. Ibid. 

So, it shall not be defeated though it is not equal, and any one of the 
parties is an infant. Co. L. 1 7 1 . a. b. 

So, by the st. 8 & 9 W. 3. 31. if made without the appearance of 
the tenant, if she does not appear within fifteen days after the return 
of the attachment, where an aftidavit was made of notice to the tenant 
forty days before the return of the writ, and a copy of it left with 
the occupier of the land. 

But by the same statute, if judgment be in a writ of partition, with- 
out the appearance of the defendant, upon motion showing a pro- 
bable bar, or that the demandant hath not title to so much, within a 
year after judgment, or (if the party was an infant, covert^ non-sane, 
or out of the realm) after the inability is removed, the court may 
order the defendant to plead, &c. 

Or, if the demandant’s title be admitted, but the partition appears 
unequal, the court may award a new partition. 

[This statute applies only to cases where the tenant does not ap- 
pear. 1 Bos. & Pull. 34<4. See 2 Bl. 1134. 1159.] 

(C 10.) If made by commission. 

So. a partition by commission out of chancery binds all of full age, 
if part of the land in capite be allotted to each ; for there is a proviso 
in the writ to such intent. Co. L. 171. a. 

So, if it be equal, though some be within age. Ibid^ 


But 
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But an unequal partition by commission does not bind any within 
age ; for it is made mlvo jure &c, Co. L. 171. a. 

Vide Chancer}^, (4 E.) 

(C 11.) If made by consent. 

So, a partition of lands in fee-simple by persons of full age, sound 
memory, and not covert^ by agreement between them, never shall be 
defeated, Co. L. 166. a. 

Though the part of one be not equal in yearly value to the part of 
the other. Lit. s, 255. Co. L. 166. a. 

So, by persons within age, if it be equal. Co. L. 171. a. 

So, if a bastard eigne and mtdier puisne make partition between them, 
the muiier shall be bound by it for ever. Co. L. 170. b. 

So, if husbands and their wives parceners make partition, which 
was equal at the time of the partition, it shall not be afterwards de- 
feated. Lit. s. 257. 

Neither by the wives after the coverture determined, or by their 
heirs. Co. L. 1 7 1. a. 

Though by surrounding or neglect, the parts afterwards become un- 
equal. Ibid. 

So, if a partition be made between husbands and their wives, not 
equal at the time of the partition, it shall not be defeated during the 
coverture. Co. L. 166- a. 

Or, if such partition be between parceners, where any one is non- 
sane, it shall be good during the life of the person non-sane. Ibid. 

So, if parceners make partition within age, and agree to it at full 
age, by taking all the profits of their parts, &c. it shall be good for 
ever. Lit. s. 258. 

So, if parceners make a partition of lands in tail, which is equal, it 
shall not be defeated by them, or their issues. Co. L. 1 73. b. 

So, if each part is not equal in value, it shall not be defeated during 
the lives of the tenants in tail. Lit. s. 255. 

So, if land in fee is allotted upon a partition to one parcener and 
land in tail to another, it shall be good as long as both estates continue 
without alteration ; for it is not necessary that the estates of the land 
are equal. Lit. s. 260. 

(C 12.) When it may be defeated : — If it be not equal. 

But if a partition be of lands in tail, and one part is not equal in 
value to the other ; after the death of one, her issue may disagree to 
the partition. Lit. s. 255. .Co. L. 166. a. 

So, if a partition not equal be of lands in fee, -or tail, where any par- 
cener is within age, if she does not agree to it at her full age ; she may 
avoid it at any time during her non-age, or afterwards. Lit. s. 258. 
Co. L. 166. a. 

So, if such partition is made between husbands and their wives ; after 
the coverture determine, the wife or her heir may defeat it. Co. L. 166. a. 
Lit. s. 256. 


(C 13.) If one purparty be evicted. 

So, if the purparty of one parcener be evicted by a title paramount, 
the partition siiall be defeated ; for the partition imports a warranty 

Q 2 and 
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and condition in law, that the one shall enter upon the other and enjoy 
her part yi parceny, if she be evicted, as long as the privity between 
them continues. Lit. s. 262. (Vide Co. L. 173. b.) 

Though the eviction be only of part of the purparty. Co. L. 1 73. b. 

Or, only of an estate of freehold ; as, for life, or in tail, &c. Co. L. 
174. a. 

So, if all the land in fee be allotted to one, and the land in tail to 
another parcener, and she who has the land in fee aliens her part ; her 
heir may enter into the land in tail to have a recompence out of it for 
so much as belongs to her. Lit. s. 260. 

So, if she who has the land in fee makes an estate-tail only ; for the 
reversion after the tail ended, is not of any account. Co. L. 173. a. 

So, if she aliens only part of the land in fee, her heir may waive the 
residue, and enter upon the land in tail. Ibid. 

Though it was not known that any part of the land was entailed ; for 
every one shall be intended to be conusant of her title. Co. L. 1 73. b. 

But if the privity between the parceners be destroyed before eviction, 
then the parcener who was evicted shall not enter into the part of the 
other; as, if after partition between A. and B. the one aliens in fee, 
and then tlie alienee is evicted ; the alienor shall not enter upon the 
other : for by her alienation she has dismissed herself to have any of tlie 
tenements as parcener. Lit. s. 262. 

So, she shall not take advantage of a warranty in law. Co. L. 174. a. 

So, if land in tail be allotted to A. and land in fee to B. who aliens, 
and afterwards her heir enters into the part of A., she cannot enter into 
the land in fee which was aliened ; for by the alienation the privity was 
destroyed. Co. L. 172. b. 

Yet if she who had tlie land in fee aliens only for life, or years ; her 
heir shall not enter into tlie land in tail. Co. L. 173. a. 

So, if she who had the land in tail, discontinues in fee, her issue shall 
not enter into the part of the other ; for he has remedy by a ftn'medon 
for the land in tail. Ibid. 

(C 14.) How it shall be defeated. 

When a partition by a commission out of chancery is avoidable, it 
may be defeated by a sche facias, (Vide Co. L. 171. a.) 

Or, by a writ of partition. Ibid. 

So, if a partition be voidable for want of equality, she who woul 
defeat it may waive assenting to her part, and enter into the part of the 
other. Co. L. 174. a. 

And by such entry she defeats the wliole partition. Ibid, 

But if a parcener be evicted after partition, and would take ad- 
vantJige of the warranty in law annexed to the partition ; she does not 
defeat the whole partition, but shall have a recompence for that which 
she has lost. Ibid. 

And she shall have a recompence for her moiety only, by which the 
loss w ill be equal. Ibid. 

(C 1.5.) The effect of a partition. 

Upon partition made, the occupation and descent, which before were 
in common, shall be several and distinct. Sav. 113. 

But a co-parcener, after partition, continues in the same privity of 

estate 
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estate as before ; for it does not convey, or nuike any alteration of the 
estate. Sav. 

And therefore, parceners shall have aid, and vouch, &c. (which are 
founded in privity,) after partition, as well as before. Ibid. 

So, parceners shall be in from the common ancestor, as before : for 
the partition does not make any degree. Ibid. 

So, a partition of the demesnes of a manor does not sever them from 
the manor, as long as the manor continues in parcenary. Ibid. 


FARGO FRACTO. 

Vide Distress, (D 2.) 


PARDON. 

(A) tbcfeina ; in tobnt cagc0 grantcD *. — [!|)ercin of 
tl)c effect of n parDon.] infra. 

(B) ;^in luftat, not. p. 230. 

(C) ^oUi crpounDCD. p. 230. 

(D) iBp Uiftat tuotDo it 0 baII fje. p. 230. 

(E) ^(lifjat offencco a parDon Diocljarges. 

(E 1.) Spiritual offences, &c. p. 231. 

(E 2.) A pardon of the foundation discharges all de- 
pendant. p. 231. 

(F) m\m not. p. 232. 

(G) li^arDon, IioUi ffranteD. p. 234. 

(H) J^oUi tbc partis oball taUc tbc benefit of a paroon. 

p. 235. 

(I) <!Breeption in a parDon. p. 237. 

(A) tbc fiiiiff ; in inbat cages a ran tcD : — [fperein of 
tbc effect of a parbon.] 

Tlie king by his prerogative, may grant his pardon to all oflenders 
attainted or convicted of a. crime, where he has hope of their amend- 
ment. St. P. C. ,99. a. 3 In.st. 233. Vide Parliament, (L 46.) Vide 
Praerogative, (D 8.) 

And therefore, in higli, or petit treason, a pardon maybe granted by 
the king alone. 3 Inst. 233. 

So, in murder. R. 4 Mod. 61. Sho. 284, (Vide Sal. 499.) 

Ill all felonies. 3 Inst. 233, 

So, if a man be convicted for manslaugliter, the king may pardon 
tlie burning in the hand. 3 Inst. 237. 

So, though he be convicted in an appeal. PI. P. C. 252. ( Vide 

3 Inst, 237.) 

So, if convicted for liercsy, or other ecclesiastical offence. 3 Inst. 238. 
Vide post, (El.'' • 
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Soy tlie king may pardon piracy. 3 Inst. 238. 

So, the king may pardon any crime or offence before attainder, or 
conviction. 3 Inst. 233. 

The judgment against a petty jury in an attaint ; for though it be the 
suit of the party, this judgment does not give satisfaction to the party. 

3 Inst. 237. 

The imprisonment lor two years in a judgment upon the st. W. 2. 35. 
Ibid. 

8o, all that is forfeited to tlie king by attainder, he may restore by 
his charter. 3 Inst. 233. 

(B) Jin tubat, not. 

But by tlie st. 2 Ed. 3. 2. conf. by 4* Ed. 3. 13. a charter of pardon 
shall not be granted but in cases where a man kills another per infer- 
turiimn^ or dejhidendo. 

And by the stat. 14 Ed. 3. 15. no charter shall be henceforward 
granted of the death of a man, or other felony, except in case where 
the king may do it, saving his oath of his crown ; and a charter to tlie 
contrary shall be held lor none. 

Yet these statutes do not restrain the king’s prerogative; but they are 
a caution for his using it well. Semb. cont. St. P. C. 101, &c. Acc. 

4 Mod. 63. Sal. 499. (Vide Sho. 284.) 

And therefore, a pardon with a non obstante of the statute is usual. 
St. P. C. 101. a. Mo. 752. Kelg. 24. 

So, the king cannot, by his pardon, discharge the appeal of the party. 
H. P. C. 251. 3 Inst. 237. 

Or, a thing in which a subject has a property, or interest. Vide 
post, (F). 

So, the king by his })ardon cannot make restitution of blood, where 
the blood is corrupted by attainder; for it must be done by act of par- 
liament. 3 Inst. 233. 


(C) ipoiu erpounOeD. 

A general pardon shall be expounded most strongly against the king, 
and for the benefit of the subject. 5 Co. 48. 50. a. 

And therefore, where the king pardons all his subjects : an alien, re- 
siding as a friend in the kingdom, shall be pardoned ; for he is a sul)- 
ject, though not a natural subject. Semb. hlob. 271. 

But a pardon to A. of all debts, shall not be extended to a debt by 
A. and B. 3 Inst. 239. [So as to discharge B.j 

A pardon of all trespasses, does not extend to the cutting of wood in 
a forest, which amounts to waste. R. Jon. 279. 

[The recognizance of a person indicted for beating a custom-house 
officer, in diminuL reveniionum dom^ regis^ was discharged on an act of 
grace, 7 G. though such offences are excepted. Bunb. 88.] 

(D) tulbat Uioi'D 0 it 0baII tie. 

If the king pardons treason, miirdcr, rape, &c. it shall not be allowed, 
if the crime be not specified in the charter. 3 Inst. 236. 

So, a commission or grant oi an office, does not amount to a pardon 

for 
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for high treason; for a pardon by express words is necessary. R. 
2 Rol. 50. 

So, if the king pardons all felonies; this extends to petit treason, 
as well as murder, manslaughter, arson, burglary, robbery, rape, &c. 
Co. L. 391. a. 

So, chance-medley, se dej'endemlo^ and petit larceny. Ibid. 

So, a pardon of all felonies, in which treason is excepted, will be a 
plea to an indictment for ielony against liim wlio has committed treason. 
Per Coke, Foph. cont. 2 Leo. 28. 

So, a pardon is sufficient, though the words are not positive : as, a 
pardon of outlawry, if any be, discharges him wlio is outlawed. 3 Inst. 
238. , ^ 

So, a pardon of the alienation of lands which are liolden in capitcy 
ut dicitur, 3 Inst. 239. 

(E) W)cit offences a paiDon Discbargcs. 

(E 1.) Spiritual offences, &c. 

If a suit be between J)arty and party in the spiritual court salule 
anhncTy or re format iorie morwriy the king's pardon, before or after the 
suit begins, discharges it ; for the suit is for the king. R. 5 Co. 51. a. 
H. 2 Cro. 335. 2 Bui. 182. Cont. Cro. El. 684. 

If a suit be in the Star- chamber, for a misdemeanor. 5 Co. 51. a# 
.S Inst. 238. 

So, where the suit is in the spiritual court, cx officio. R. 5 Co. 51. b. 
R. Cro. El. 684. 

8o, if a pardon be after sentence in the Star-chamber, or spiritual 
court, it discharges the sentence, and consequent disabilities. 11. Cro. 
Car. 55. Adm. 2 Cro. 335. 

If a suit be in the spiritual court for simony, a pardon discharges 
the penalty ; though it does not enable to retain the benefice. R. Cro. 
El. 6*86. ‘Mo. 916. 

If a man be convicted for heresy, the king by pardon may discharge 
it. 3 Inst. 238. 

So, if a penalty be given by statute to him who will sue for it ; the 
king, beibresuit, may pardon the whole penalty. Ibid. 

And the moiety, or king’s part, after the suit commenced. Ibid. 

(E ^2.) A pardon of the foundalion discharges all dependent. 

8o, if the king pardons the foundalion, all dependent upon it sliall 
be pardoned : as, if a pardon be of an offence after a suit lor it in tlie 
spiritual court; no costs shall be afterwards given. R. 5 Co. 51. b. 
2 RoJ. 299. 1. 2. R. Latclj, 190. Vide post, (F). 

If a pardon be after an action commcncetl, and before judgment, 
the amerciament shall be pardoned, though it was not due before judg- 
ment : for tlie delay, for which it was given, was pardoned. Co. L. 
126.1). R. 5 Co. 49. 

If there be a pardon of a trespass, before outlawry for it, the king’s 
fine is pardoned. 2 Rol. (179.) I. 10. 

If the contempt be pardoned, excommunication for it is discharged. 
2 Rol. (178.) 1, 45. Jon. 227. Cro. Car. 199. 
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If a bill in the Star-chamber, before pardon, be exhibited for matter 
within the jurisdiction of the court as to one defendant, and for a mat- 
ter scandalous as to another, and after a j)ardon of all contempts the 
bill is dismissed as to the scandal with costs; the costs are discharged by 
the pardon. R. Hut. 79. R. Cro. Car. 68. 

Though a bill depending was excepted out of the pardon : for this 
relates only to matter against the other defendant. R. Hut. 79. 

After an indictment for a forcible entry, and restitution upon it ; if 
the king pardons the force, the defendant cannot afterwards proceed 
upon a traverse to the indictment to obtain restitution. R. Yel. 99. 
2 Cro. 149. 

After trespass for a battery, and before judgment, if the king pardons 
the force, there shall be no capiatur. Cro. Car. 32. 

If a stroke be the 1 Apr. upon which death ensues 10 Apr. and the 
king pardons all offences till 4 Apr. by which the stroke was pardoned ; 
by consequence the murder shall be discharged. 11. PI. Com. 401. 

If an obligation be ad parnid. mandat, ecclesicc^ a pardon of the 
offence and excommunication discharges the obligation. Mod. Ca. 71. 

2 Lev. 36. 

If the king, after verdict upon an obligation and non est Jacium 
pleaded, pardons all debts, and judgment be afterwards entered ; yet it 
shall be discharged by the pardon, and the defendant may plead it. 

3 Inst. 235. 

A pardon of a debt discharges all suits for it; or vice versa. 3 Inst. 
239. 

[If the felony has its commencement bef()re the pardon takes place, 
but not its completion, the pardon shall operate in favour of the pri- 
soner, as it would have done had the felony been lomplete before the 
pardon. This is the true sense of the doctrine in Cole’s case. Plowd. 
401 supra. Quod iioUu Fost. 64 ] 

(F) cHlbat not. 

But a pardon of all felonies, where the party is attainted, does not 
discliarge the attaindei', or execution upon it. St. P. C. 102. b. H. 1^. C. 
251. 3 Inst. 238. 

So, a pardon of the attainder, or execution, without mention of the 
felony, does not pardon tlie felony. St. P. C. 102. b. I J. P. C. 251. 

Nor, shall a pardon of the felony only, when a man is abjured, dis- 
charge him without mentioniiig tlie abjuration. St. P. C. 102. b. 

So, a pardon of a felony ol’ which he stands indicted is not good, if he 
be not indicted. II. P. C. 251. 3 Inst. 238. 

A pardon of felony, without mention of bigamy, is not good, where 
the felon had prayed his clergy, and it was objected that lie was bigamus^ 
and a writ issued to certify whether, &c. St. P. C. 102. b. 

So, a pardon of several jointly of all I’elonies by them committed is 
not good; for felony is several. Ibid. 

So, if it says, by them, or any of them, committed. St. C. 102. b. 

So, a pardon of a felonious killing does not pardon murder. Ray. 13. 
R. Cont. 3 Mod. 37. 

So, a pardon to be acquitted of the escape of prisoners discharges liim 
of a negligent, not of a volunlary escape. St. P. C. 102, b. 
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So, a pardon of a felony for which he w'as attainted, ef. omnia qucc 
ad dominum regem pj o felonia preedict, pertinent^ without words of resti- 
tution, does not entitle him to a debt due upon an obligation : for that 
was vested in the king by the attainder, ^without omce. R. 2 Rol. 
(178.) k 10. 

So, a pardon of an outlawry for felony, does not restore his goods or 
lands forfeited by the outlawry, without words of restitution. 2 Rol. 
(179.) 1,15. Vide infra. 

So, a pardon of felony does not restore a disability by corruption of 
blood. PI. Com. 55 7^ 558. 

Nor, enable him to be tenant by the curtesy, if he has not issue after, 
though he had before the attainder. 13 H. 7. 17. a. 

[If a man gives a stroke, or poison, (which till death ensues upon it is 
only a misdemeanor,) and a pardon is granted of all misdemeanors, &c. 
but not of murder or poisoning, and afterwards the party dies, the 
felony is not pardoned. Fost. 64.] 

A pardon to a parson of a church of all contempts, &c. after accept- 
ance of a plurality, does not restore him to the former church. R. 
Jon. 339. 

So, a pardon does not discharge a thing in which the subject has a 
property, or interest ; as, if a suit be in the spiritual court for tithes, a 
legacy, contract or matrimony, &c. R. 5 Co. 51. a. 

()r, for dilapidations. R. 3 Mod. 56. 

If an incumbent, 8cc. accepts a plurality, the interest of the patron 
or king, to present, shall not be discharged by a general pardon. R. 
Cro. Car. 357, 358. 

8o, trespass lies upon the st. de malefacUn'ihis in jyarcis^ for the 
amends and recompence to the owner, though the king has pardoned 
the offence. R. Dal. 60. 

So, a penalty upon a conviction for deer-stealing, is not discharged 
by a pardon ; for it is a forfeiture to the party grieved. Semb. 1 Sal. 
383, 384. 

So, after an indictment for a nuisance, and a fine upon it, if there be 
a pardon of all offences ; the nuisance may be afterwards removed ; for 
it is annoyance to the subject. R. Sal. 458. 

So, if the king pardons the judgment given against the petit jury in 
an attaint, the party shall have restitution ; for the right of tJie party is 
not discharged by the pardon. 3 Inst. 237- 

So, the king cannot by his pardon discharge a nuisance, on an indict- 
ment for it : for the suit is given to the king, for the reformation of the 
nuisance. Ibid. 

Nor, a recognizance or obligation to the king, for surety of the peace; 
before the condition broken. 3 Inst. 238. 

Nor, an action commenced qiii tanij &c. upon a penal sUitute, except 
for the king’s moiety or part. Ibid. 

Nor, a penalty given to the party grieved. Ibid. 

[Nor, penalties given between the informer and the poor of the parish. 
Str. 127. 

Nor, a f>enalty for securing a duty, given in recompence of a duty 
taken away: as, where the st. 6 Ann. 16. gives 40^. pet' annunij for 
admission of every broker, and that any not admitted, &c. acting as 
a broker, shall forfeit 251. 'Fhe penalty sliall not be discharged by 

an 
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an act of pardon of all offences the king may pardon. R. 2 Mod. 
Ca. 103, 104. 

[Nor, by an act of grace. Str. 529.] . 

So, a pardon does not discharge a thing consequent, in which the 
subject has an interest vested in him : as, if costs are taxed in tiie 
spiritual court, a pardon of the offence does not discharge the costs. 
R. 5 Co. 5 1 . b. R. 2 Cro. 1 59. Cro. Car. 1 99. 

Though the party appeals after costs taxed, by which the sentence is 
suspended. R. 5 Co. 5 R b. 

Though costs are awarded, and not* taxed ; for by the award the 
party has an intei;pst in them. Cro. Car. 9. Cont. 2 Rol. 304. 1. 40. 

So, if the party appeals after costs taxed, and then the pai’don comes, 
and upon the appeal the former sentence is annulled, and costs given 
to the appellant ; these costs are not discharged by the pardon ; for the 
costs being taxed tlie original suit, the party had a right of appeal, 
which was not taken away by the pardon ; and by consequence has a 
right to the costs. R. Cro. Car. 47. 

So, a pardon after judgment and costs taxed in the star-chamber, 
does not discharge the costs and damages given. 3 Inst. 238. 

So, a pardon of an offence does not discharge a collateral thing sub- 
sequent to it. 

So, if the king pardons an intrusion and entry, this does not dis- 
charge the profits ; for he shall have account for them against the in- 
truder, or debt against his lessee, if these actions are not pardoned. 
2 Rol. (178.) R. 

[So the crown’s share only of a forfeiture is pardoned by an act of 

f eneral pardon, but not the informers on an information filed previously. 
Wker, 280.] 

[So, 9 G. 3. c. 37. which discliarges persons who have incurred 
penalties, if they pay the duty before, &c. bars only future actions, but 
discharges not defendant against whom verdict was obtained before. 
4 B. M. 2460.] 

If the king pardons an outlawry, the fine to the king is not dis- 
charged. 2 Rol. (179.) 1. 10. 

If a man, bound in a recognizance to the peace, commits a felony; 
a pardon of the felony does not discharge the breach of the recogni- 
zance. 2 Rol. (179.) 1. 17. 

If a man be outlawed, a pardon of the outlawry does not give tiie 
goods, without words of restitution. 3 Inst. 238. 

(G) parDOHt Ijoln granteD. 

[A pardon ought to be under the great seal. 1 Bl. 480.] 

[The method of pardoning, on the circuit, and at the Old Bailey, 
is this : a sign manual issues, signifying the king’s intention of either 
an absolute or conditional pardon, and directing tlie justices of gaol- 
delivery to bail the prisoner, in order to appear and plead the next 
general pardon that shall come out, which they do accordingly ; taking 
his recognizance to perform the conditions of the pardon, if any. 
1 Bl. 479.] 

If a man be found guilty of homicide, se defendcndo^ he shall have a 
pardon of right, H. R. C. 250. 

For, 
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For, by the st. Glo. 9. les justices assavoier au rot/f et le roy luy cn fra 
sagrace^ si luypleist. 

And therefore die justices, upon his request, let him to mainpdze, 
and give a writ to the chancellor containing the whole record of his 
acquittal, upon which certificate the chancellor shall make his pardon, 
without speaking to the king. St. P. C. 15. (2 Inst. 316.) 

But he shall not be discharged without a charter of pardon^ St. P. C. 
15. a. 

By the St. 27 Ed. 2. st. 1, 2. in every charter of pardon, the sugges- 
tion, and the name of him who makes it, shall be comprised ; arid if 
the justices find the suggestion false, the charter shall be disallowed. 

And by the st. 5 H. 4. 2. the name of him who makes the suggestion 
shall be specified in the pardon ; and if ft felon becomes a thief after- 
wards, he forfeits 1 OOZ. to die king. 

But the effect of these statutes is evaded by a nou’-ohstante. St, P. C. 
102. a. 

So, by the st. 13 R. 2 st. 2. 1 . in a pardon of treason, murder, or 
rape, if the offence be not specified, the charter shall be disallowed. 
Conf. by the st. 16 R. 2. 6. 

But a small or immaterial mistake, in a pardon, does not vitiate the 
charter; as, if it says, in consideration of service by his family versits 
the crown, where it ought to be erga the crown. 1 Rol. 297, 298, 

Ifthe indictment be, A. B. of C. in com. D., and the pardon omits 
in com. D., for constat, de pet'sona. R. 1 RoL 297, 298. 

If the indictment be A. B. of C. knight, and the pardon be of A. B. 
baronet. Per three J. Holt cont. Comb. 184. 


(H) i|)otu tht sfjall tafec tbe benefit of a parDon. 


If a pardon be by an act of parliament, in which there is no exception, 
the defendant shall take advantage of the pardon, without pleading 
St. P. C. 103. a. 3 Inst. 234. PI. Com. 83, 84. Vide Parliament 


(L46.) 

And the court sliall give him the benefit of the act, though he waives, 
or refuses it. St. P. C. 103. a. 

So, he shall have the advantage without pleading, where the act says, 
that he shall take advantage without pleading ; though there are excep- 
tions in the statute. St. P. C. 103. a. Semb. Lane, 71. 

Where tlje exception goes only to particular jtersons by luune. 2 Leo. 


28. 

But, generally, when there are exceptions, the party ought to plead, 
and show that he is not a person excepted. St. P. C. 103. a. H. P. 
252. Cro. Car. 449. PI. Com. 103. a. 2 Leo. 28. 3 Inst. 234. 

So, a special pardon shall not be intended, if it be not pleaded : as, 
if an entry of a judgment, where the plea was after a general pardon, 
be, nil dejinc quia pardonalur ; for the pardon not being pleaded, shall 
not be intended. R. 1 Leo. 300. Cro. El. 153. 

So, if a capiaiur or in misericordia be entered, where the plea was after 
a general pardon, it is well; for perhaps there was an exception. R. Cro. 
El. 768. 778. , ■ ■ 

And if there be a general pardon, in which there are exceptions, the 
court need not take notice of it, if if be not pleaded. Lane, 71. 

So, 
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So, if a man has a charter of pardon from the king, he ought to plead 
it in bar of the indictment. 1 Rol. 297. 

So, he ought to plead it, showing his charter subpede sigilli. St. P. C. 
103. a. U. P. C. 252. 

And if he pleads not guilty, he waives his pardon. R. Kelg. 25. 

Yet, if a pardon be of murder and manslaughter, and he pleads not 
guilty to the indictment for murder, and is found guilty of manslaughter, 
he shall afterwards have the benefit of the pardon. I)ub. Kelg. 25. 

[On an indictment for returning from transportation, the king’s sign 
manual may be given in evidence ; and if not revoked, and the conai- 
tion be literally, though not substantially, complied with, the prisoner 
shall be discharged. 2 Bl. 797.] 

[Defendant in an information for maihem shall have the benefit of an 
act of grace, though he did not insist on it at his trial ; but shall pay 
prosecutor full costs. 1 Wils. 214.] 

So, if there be a variance in the addition, &c. between the charter 
and the indictment, he ought to aver that he is the same person. 
H. P. C. 253. 

And if the pardon be between the verdict and the judgment, he may 
plead it, though he has not a day in court, for necessity ; for he cannot 
have an audita querela^ or scire facias^ against the king. 3 Inst. 235. 

So, by the st. 10 Ed. 3. 3. a man pardoned ought to find six sufficient 
mainpernors, before the sheriff and coroners of the county where 
the lelony was done ; and the mainprises shall be sealed with their 
seal, and returned into chancery; otherwise the charter shall be 
holden for none. But this statute is now repealed by the st. 5 & 6 
W.& M. 13. 

And therefore, when he pleads his pardon, he ought to have a writ 
of allowance, testifying that he has found sureties according to the 
statute. 4 Mod. 62. Ray. 13. Per Holt, Sho. 283. Sal. 499. 3 Inst- 
235. 

Or, he may plead the pardon, with an averment that he has found 
sureties, prout patei per recordum, 3 Inst. 335. 

So, by the st. 5 & 6 W. & M. 13. which repeals the st. 10 Ed. 3. 
the justices, before whom a pardon of felony is pleaded, may at discre- 
tion remand the party to prison, till he enter into recognizance with two 
sureties, or if an infant, or covert, till they find two sureties for good 
behaviour for seven years. 

[There has been no instance, since this statute, of the court’s requiring 
recognizance for the good behaviour of a person pardoned for murder. 
Str. 1203.] 

But there needs no writ of allowance, if there be a special non-ohstautc. 
H. P. C. 250. Cro. Car. 596, 597. 

So, if he has no writ of allowance, he shall not be hiuiged. PI. P. C. 
253. 

So, it is not necessary for treason. R. Cro. El. 814. 

So, by the st 10 Ed. 3. 3. if he finds surety for his good behaviour, 
and after mainprise does contrary to the peace, the charter shall be 
held for none. -^(Repealed by the st. 5 & 6 W. & M. 13.) 

And therefore, upon the peace broken, a scire facias lies to repeal 
the patent : and he shall be hanged for his first offence. H. P. C. 
252 ; 
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So, if it appears by an indictment confessed in the same court where 
he pleads his pardon, that he has broken the peace : the charter shall 
be disallowed. St. P. C. 104*. a. 

But where there is a special non--ohstante of the statute in the charter, 
it shall be good, though the pe»lce be broken. H. P, C. 252, 

So, if a man be outlawed in an appeal, and has a pardon, he ought to 
sue a scire facias against the appellant, before Jillowance of the pardon. 
St. P. C. 104.. b. 

[On a pardon for a misdemeanor, the defendant shall not be put to 
the bar^ nor plead it on his knees. Str. 816.] 

(I) (2Brception in a pacDon. 

If an offence be excepted, a corporal or pecuniary penalty, conse- 
quent to it, is also excepted. R. 5 Co. 47. a. 

If an offence and fraud, in not collecting or paying the revenue, or 
other money to the king, be excepted; a penalty for importing pro- 
hibited goods will be excepted. Dub. 3 Mod. 241. 

If accounts are excepted in an act of pardon, a sum due upon an 
account stated is excepted. R. 3 Lev. 135. 

So, a debt for rent to the king, shall be excepted, tJiough by negli- 
gence of the clerk it was not in charge in the exchequer. R. Cro. 
Car. 349. 

If a bond to pay a debt, &c. be excepted, a recognizance to pay it 
shall be within the exception. R. Hard. 369. 

If burglary be excepted, a man attainted for burglary is within the 
exception. 3 Inst, 234. 

But where an exception goes only to the penalty or forfeiture, 
nothing is excepted but what is necessary for recovery of the penalty ; 
as tlie prosecution : for the imprisonment and all corporal punishment 
are pardoned. R. 5 Co. 47. a. 

If all offences in taking away, or purloining the king’s goods, money, 
8tc. are excepted, felony in purloining them will be pardoned. Hard. 
.367. (Cro. Car. 449.) 

An exception of murder does not extend to a felo de sc, R. 1 Lev. 8. 


PARISH. 

(A) jparisb, lubcn taken for a Dioreof. infra. 

(B) l^ariob. 

(B 1.) What shall be. p. 238. 

(B 2.) What not. p. 238. 

(C) m\\. 

(C 1.) What shall be. p. 238. 

(C 2.) What not. p. 239. 

(A) ipariob. toben taken foe a Dioceoe. 

Paroecia signified antieiitly the precinct or diocese of the bishop* 
Seld de Dec. 80. [Edit. 1726. 3 voJ. 1120. 2 Wils, 182.] 

(Bj pari0fi. 
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(B) mti&b. 

(B 1.) What shall be. 

In the time of Honorius, archbishop of Canterbury, England was 
divided into parishes. Camb. Brit, in the Introduction. Cont. Seld. 
H. of T. S vol. 1 208- 

Every precinct which belongs to the same parochial church is one 
parisli. Nom. verb. Parish. 

A parish was a precinct within a diocese, which comprehended one 
or more vills, or a lesser ten'itory. Seld de Dec. c. 6. s. 3. p. 80. 
3 vol. 1120. 

For several vills may be contained in the same parish. 

And tlierefbre, }mrochia is said to be locus m qiu) popidus olicujus ec~ 
clesia* degit. 5 Co. 67. a. 

So, plures hamletti potuerunt petiinere ad wmm parochiam. FI. 4. 
c. 1%^. s. 0. 

plures parochial potuci'imt pertinere adunam villam, FI. 4. c. 15. 

s. 9. 

(B 2.) What not. 

But if a place has not a church, churchwardens, and sacr ament alia ^ 
it is not properly a parish. 

So, it shall not be a parish by reputation within the st. 43 El. 2. if it 
had not a parochial chapel, chapel-wardens, and sacr ament ali a ^ at the 
time of the statute. R. Sal. 501. 

Though it had a distinct overseer, and maintained its own poor. 
Sal. 501. 

Though it had also a chapel- warden, by whom rates are collected 
there, and paid to another parish. Ibid. 

So, land shall not be within any parish, unless by prescription, or 
act of parliament. Sti. 137- 

So, a place, &c. may be extra-parochial. 

Yet an extra-parochial place is within a county. Per Holt, Skin. 
685. 

(C) mw. 

(C 1.) What shall be- 

Villa est ex' pluribus mansionibus vicinata, Co. L. 1 1 5 . b. 

[A vill must consist of ten families, or have a constable, or at least 
the reputation of a vill. Str. 1004. 1071.] 

And a vill is the genus, which comprehends several species. Co. L. 
115. b. 

For every borough is a vill ; but not e converso. Ibid. 

So, every parish shall be intended to be but one vill, if it does not 
appear to the contrary. Co. L. 125. b. 

So, every place shall be intended a vill prima facie^ if it does not 
appear to the contrary. Co. L. 125. b. R. 2 Cro. 263. R. Sal. 501. 

And therefore, if a fine be levied of lands in A., and the parish of A. 
comprehends several vills, A., B., &c. nothing passes but land in the 
vill of A., and not land in B., or other vills within the parish of A. 
R. 2 Cro. 120. Vide Fine, (E 4.) 

But a fine of land in the parish of A. passes land in all the vills of 
the same parish. R. 1 Vent. 170. 

So, 
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So, a fine in A. which has a superintendency and coiistablewick, 
which extend over several vills, passes land in those vills. 1 Vent, 170. 

If all the houses in a borough are decayed, yet it continues a vill. 
Co. L.115. b. 

[Where there is a constable, there there is a township. 1 T. U. 374.] 

(C 2.) What not. 

But it shall not be accounted a vill where there is not, and never was 
a parochial church. Co. L. 115. b. 

So, one vill cannot be within another vill ; and therefore if, in rcple- 
xnn^ the taking is supposed in a warren in A,, and the defendant avows 
for rent out of a manor, which extends to A. and B., and the plain- 
tiff alleges an assignment of dower out of B. ; and avers that the warren 
in B. was within A. This is bad ; for B., which ought to be intended 
a vill, cannot be within A., which ought also to be intended a vill. 
II. 1 Sid. 10. 

[An extra-parochial place, consisting of two houses, &c. 300 acres 
of land worth 300/, belonging to mid in the occupation of 

several persons, is not sufficient to constitute a vill. Str. 1004.] 

[Nor, an extra- parochial place, a manor, formerly a nobleman’s 
seat, and park, since converted into farms, and having five houses oc- 
cupied by five tenants. Str. 1071.] 

[Nor, extra-parochial place, consisting of one capital messuage, two 
old cottages, one new one, and one tenement, part of the capital mes- 
suage, all let to one, and inhabited by him and his under-tenants. 
B. M. 1391.] 

[There is a piece of ground called X., within the precincts or liber- 
ties of the castle of Y. About seven years ago houses were for the first 
time erected upon it. The castle, with all its precincts, has always 
been deemed extra-parochial ; and no part of it has ever been reputed to 
be a vill, or treated as such. X. is no vill, and therefore not liable to 
the appointment of overseers. 4 M. & S. 378.] 


• PARK. 

Vide Chase, (C). 


PARLIAMENT. 

(A) name. p. 245. 

(B) 3it0 antiquity, p. 245. 

(C) cratben it sfeall ije summoneD. p. 245. 

(D) aaibat per0on0 compose it. p. 246. 

(P 1.) The king. p. 246. 

(t> 2.) The lords spiritual, p. 246. 

(D 3.) The lords temporal, p. 246. 


(D 4 .) 
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(D 4.) The commons, p. £47- 
(D 5.) Knights of shires, p, £47« 

(D 6.) Citizens, p. £47* 

(D 7.) Burgesses, p. £48. 

(D 8.) Election : — Writ of election, p. £48. 

(D 9.) Who cannot be elected, and who may. p. £49. 
(D 10.) Who shall be electors, who not. p. £51. 

(D 11.) The manner of election in a county, p. £55. 
(D 1£.) In a city, or borough, p. £57- 
(D 13.) The return of the elected, p. £58. 

(D 14.) At what time it shall be. p. £58. 

(D 15.) False return, p. £59. 

(D 16.) The wages, p. £61. 

(D 170 Privilege, p. £6£. 

(D 18.) Assistants in parliament, p. £6.5, 

(D 19. ) Proxies, p. £6.5. 

(D £0.) Absents, p. £66. 

(E 1.) lg)ai*Uament summoneD, miD tbeljcginning of it. 

p. 266. 

(E £.) In what place assembled, p. £67. 

(E 3.) Things done at the beginning of a parlia- 
ment : — In the house of lords, p. £67. 

(E 4.) In the house of commons, p. £68. 

(E 5.) Choice of a speaker, p. £68. 

(E 6.) Committees appointed, p. £70. 

(E 7') Chairman, p. £70. 

(E 8.) Committee for a private bill. p. £70. 

(E 9.) Committee for other purposes, p. £71. 

(E 10.) Instruction to a committee, p. £71. 

(E 11.) Witness attending the house, or a committee. 

p. £71. 

(E 1£.) When committees are to sit. p. £7£. 

(E IS.) Committee of the whole Jiouse ; when neces- 
sary. p. £72. 

(E 14.) Committee for justice, p. £72, 

(E 15.) Committee of elections, p. £7£. 

(F) 

(F 1.) By the lords or commons to the king. p. £73. 
(F 2.) By other subjects to the king. p. £74. 

(F 3.) Petition to the commons, p. £74. 

(F 4.) The proceeding upon petitions, p. £75. 

(G 1.) C&clato anD uiaagc of parliament, p. 275. 

(G £.) In preventing annoyances, p, £75. ** 

(G 3.) In inquiring of misdemeanors, p. £75. 

, (G4.) 
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(G 4.) What are good grounds for an inquiry, p. 275. 
(G 5.) In punishment of offences In the lower 
house : — Ofiences done by the members : — . 
Bribeiyv p^ 276. 

(G 6.) Offences by others, p. 276. 

(G 70 Things don^ or said in parliament shall not be 
questioned elsewhere, p. 276. 

(G 8.) Liberty of speech, p. 277* 

(G 9.) Debates there shall not be divulged, p. 278. 
(G 10.) In legem datione : — The manner of enacting 
a statute : — There ought to be the assent 
of king, lords, and commons, p. 278. 

(G 11.) Bill introduced, p. 278. 

(G 12.) Bill read. p. 279. 

(G 13.) Conimitted. p. 279. 

(G 14.) The duty, of the speaker upon the reading. 

.p, 280. ' 

15.) Bill, opposed, or debated, p. 280. 

(G 16.) Bill ingrossed. p. 280. 

(G 170 passed the house, p. 280. 

(G 18.) Transmitted for the assent of the other 
house : — From the commons to the lords. 
(G 19.) From the lords to the commons, p. 280. 

(G 20.) Amendments toabUJ by the lords, p. 281. 

(G 21.) Royal assent, p. 281. 

(G 22.) Inrolment of an act. p. 282. 

(G 23.) Prothulgation. p. 282* 

(G 24.) Conference with the lords, p. 283. 

(G 25.) The manner of putting the question, p. 283. 
(G 26.) The manner of voting : — in the house of 
peers, p. 283. 

(G 27.) In the house of commons : — At a commit- 
tee. p. 283. 

(G 28.) 'll! the house, p. 283. 

(G 29.) Conference with the people, p. 284. 

(H) Cbc 0uiJiect matter of latoo. 

The parliament is absolute, p. 284. 

(H 2.) May give the king a legislative authority, 
p. 284i 

(H 3.) Dissolution of a marriage, &c. p. 284. 

(H 4.) Consultation about the king's marriage, p. 284. 
qH 5.) Enabling a sale, &c. not practicable by the 
rules of law. p. 285. 

(H 6.) Matters criminal : — Attainder, p. 285. 

(H 7.) Exile, p. 280. 

Vor. V. 
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(H 8.) 
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CH 8.) Fine and imprisonment, p. 280. 

(H 9.) Matters civil : — Tallages : — Are granted by 
parliament, p. 286. 

(H 10.) And the disposal examined by parliament, 
p. 287. 

(H 11.) Customs j when they began, p. 287- 
(H 12.) Tonnage and poundage ; how granted, p. 287. 
(H IS.) Subsidy, fifteenth, &c. p. 288. 

(H 14.) Upon what terms granted, p. 289. 

(H 15.) A caution that no such grant be afterwards 
made. p. 289- 

(H 16.) Begin in the house of commons, p. 289- 
(H 17.) The method of granting a supply, p. 289. 

(H 18.) Limitation of the crown, p. 290. 

(H 19.) How the limitation may be secured, p. 291. 
(H 20.3 Settlement of the king’s revenue, p. 291. 

(H 21.) Resumption of grants, p. 292. 

(H 22.) Matters martial : — To what the authority of 
the parliament is necessary, p. 292. 

(H 23.) Martial law. p. 292. 

(H 24.) What the king may do by his prerogative. 

p. 292. 

(H 25.) Matters marine, p. 292. 

(I) tuDdt metboD matters of paulinmcnt oball l)c 
treatcD. p. 292. 

(K) CKUbat tbingo tbc parliament cannot Do. p. 292. 


(L) of parliament. 

(L J.) Upon a writ of error ; — When it lies, p.293. 
(L 2.) How the proceeding shall be : — The petition, 
p. 293. 

(L 3.) Assignment of errors, p. 29S. 

(L 4.) Plea to the error assigned, p. 294. 

(L 5.) Judgment, p. 294. 

(L 6.) Adjournment of parliament, p. 294. 

(L 7.) Appeal to parliament ; when it lies. p. 295. 

(L 8.) Accusation in parliament : • — When necessary. 
p.295. 

(L 9.) How it shall be made : — • By appeal, p. 290. 
(L 10.) By complaint : — Ea? parte regts, p. 296. 

(L 11.) By a private subject, p. 296. 

(L 12.) By information, p. 297* 

(L 13.) By indictment., p. 297- 

(L 14.) By accusation of the commons : — By petition. 


p. 297. 


(L15.) 
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(L 1.5.) How it shall be proceeded upon. p. 297. 

(L l6.) Arraignment : — A peer how tried, p. 2!)7. 

(L 17.) What number of peers shall be requiied. 
p. 300. 

(L 18.) Upon an impeachment : — Pr;ocess against 
him. p. 300. 

(L 19.) In what manner impeached, p. 301. 

(L 20.) In what form. p. .301. 

(L 21.) Articles of impeachment, p. SOI. 

(L 22.) When committed upon articles, or not. p. 302. 
(L 23.) Answer, p. 302. 

(L 24.) Replication, &c. p. 302. 

(L 25.) Witnesses, p. 303. 

26.) Trial, p. 303. 

(L 27.) When counsel, &c. allowed, p. 304. 

(L 28.) Causes of impeachment : — Fortreason. p..304. 
(L 29.) For neglect of office : — As an ambassador, 
p. 304. 

(L 30.) Privy councillor, p, 304. 

(L 31.) Admiral, p. 305, 

(L 32.) Chancellor, p. 305. 

(L S3.) For purchasing, or having a phiraliJy of offices, 
p. 305. 

(L 34.) For malefeasance to the king. p. 305. 

(L 35.) To the public good. p. 305. 

(L 3G.) For procurement of illegal patents, p. 305. 

(L 37.) For corruption in office, p. 306. 

(L 38.) For oppression, or deceit, p. 306. 

(L 39.) For regard to private interest, p. 306. 

(L 40.) Judgment upon an impeachment: — By whom 
it shall be demanded, p. 306. 

(L 41.) By whom given, p. 307. 

(L 42.) I’he king’s assent; when necessary, p. 307. 
(L 43.) What the judgment shall be : — In capital 
cases, p. 308. 

(L 44.) Judgment by the lords, upon an impeacli- 
ment for a misdemeanor, p. 308. 

(L 45.) Execution, p. 308. 

(L 46.) When a person impeached shall be dis- 
charged : — By pardon, p. 309. 

(L 47.) Recognizance taken by parliament, p. 309. 
(L 48.) Where the lords have no original jurisdiction. 

p. 309. 

(M) Continuance of parliament, p. 309. 

(N) ^Diournment of parliament, p. 310. 

R 2 (O) |0ro* 
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(O) i;*)roro0ation. 

(O 1.) Of what effect it shall be. p.SlO. 

(0 2.) How prorogued, p. ^10. 

(P 1.) E)i00olution. p. 311. 

(P 2.) The effect of a dissolution, p. 312. 

(Q) ©efiiSion of pailimnent; tobat sDaUhc. p. 312. 

(R) act of parliament. 

(R 1.) Relates to the beginning of the session, p. 313. 

(R 2.) How long it shall have continuance, p. 313. 

(R 3.) What shall be an act of parliament, p. 313. 

(R 4.) Whatnot, p. 314. 

(R 5.) How it shall be determined, whether it be a 
statute or not. p. 314. 

(R 6.) What shall be a general act. p. 315. 

(R 7.) What shall be a private act. p. 315. 

(R 8.) When the king shall be bound by an act of par- 
ment. p. 3lO. 

(R 9. a.) Repeal of a statute ; what shall be. p. 317* 

[](R 9* b.) Other matters.^ p* 318. 

(R 10. a.) How a statute shall be expounded : — Ac- 
cording to the intent, p. 319- 

{] (R 10. b.) According to the intent.] p. 319. 

(R 11.) Expounded by the preamble, p. 319- 

(R 12.) By the rules of the common law. p. 320. 

(R 13.) When expounded by equity : — A remedial 
statute : — • To another conveyance, p. 320. 

(R 14.) To other persons, p. 321. 

(R 15.) To all cases within the same mischief, p. 321, 

(R IG.) But a thing out of the mischief shall be out 
out of the purview, though within the letter 
of the statute, p. 321. 

(R 17-) So a statute extends to a provision made by 
a subsequent statute, p, 321. 

(R 18.) And, for necessity, shall be expounded con- 
trary to the letter, p. 322. 

(R 19.) Though the statute be penal in some respect, 
p. 322. 

(R 20.) But, generally, a penal statute shall not be 
taken by equity, p. 322. 

(R 21.) The words shall be taken beneficially for the 
king. p. 323. 

(R 22.) Words of permission shall be obligatory, 
p. 323 . 


(R 23.) 
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(R 23.) Affirmative words do not take away the com- 
. ' mon law. p. 324. 

(R 24.) Nor a former custom, p. 324. 

(R 25.) Nor a former statute, p. 324. 

(R 26.) Words, which begin with inferior persons, do 
not include superior, p. 324. 

(R 27.) Repugnant words controlled by tlie common 
law. p. 325. 

(R 28.) The exposition shall be such that the statute 
be not eluded, p. 325. 

(A) 3it0 name. 

The parliament is the highest and most honourable and absolute 
court of justice within the realm, composed of the king and lords and 
commons of the realm. Co. L. 109. b. Dy. 60. a. 

And is known by several names. 4 Inst. 2. 

(B) antiQuit?>. . 

The parliament, si aiitiquitatcjn species est antiquissima^ si dignitatem 
€st honor atissimay si jurisdictionem est capacissima. 9 Co. Prmf. 

Terrtpore Ince et aUornm regum Saxonum Juerat conventus setjnentum 
spiritualium et temporalium, 9 Co. Praef. 

(C) it sfjall lie ^ummoncD. 

By the st. st. 4 Ed. 3. 14. confirmed by 36 Ed. 3. 10. a parJiament 
shall be holden every year once, or more often, if need be. 

By the st. 1 6 Car. 1 . 1 . a parliament was to be held every third year. 
— But this was rej'>ealed by the st. 16 Car. 2. 1. 

And by the same st. 16 Car. 2. 1 . it was enacted, that parliaments shall 
not be intermitted, or discontinued above three years utmost; but within 
three years after the determination of any parliament, or, if occasion, 
oftener, the king shall issue writs for a new parliament. 

So, by the st. 1 W. & M. st. 2. 2. it was declared, as the right of the 
subject, that parliaments ought to be held frequently. 

And, by the st. 6 W. & M. 2. a parliament shall be holden once 
in three years at least: and after the determination of every parlia- 
ment legal writs under the great seal shall be issued for calling a new 
parliament. 

[But now, by st. 1 Geo. 1. st. 2. 38. parliaments shall and may have 
continuance for seven years, and no longer, to be accounted from the 
day on which, by the writ of summons, the parliament shall be appointed 
to meet, unless sooner dissolved by his majesty.] 

A writ of summons issues from chancery, by advice of the king’s 
council, for summoning the parliament to assemble at the return of the 
writ. 4 Inst. 4. Vide post, (D 8. — E 1.) 

But by the st. 12 Car. 2.1. it was enacted, that the houses then sitting 
should be the houses of parliament, notwithstanding any want of a writ 
of summons or defect therein, or other defect. 

So, by the st. 1 W. & M. 1. 

By the st. Y & 8 W. 3. 15. no parliament shall he dissolved by the 

R 3 demise 
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demise of the king, but shall immediately meet and sit for six month Sj 
unless sooner prorogued, or dissolved by the successor. 

If no parliament be then in being, the last preceding parliament shall 
immediately convene and sit as aforesaid, 

(D) Wbut per!5oii0 compose it* 

The parliament consists of the king, lords, and commons. Co. L. 
109. b. Sal. 510. 

Of the king and three estates of the realm, viz. the lords spiritual and 
temporal, and the commons. 4 Inst. 1. Ha. Pari. 1. 

Of the king and two estates. By the king at a parliament, 18 Jac. 
Rush. 21 . 

But it is not necessary that the lords spiritual or temporal should 
always assent to every act ; for if all the lords spiritual are absent, an 
act by assent of the king, the other lords, and commons, will be good. 
Vide post, (G 10. — R 3.) 

So, if all the lords temporal are absent. Vide post, (R 3.) 

So, if the lords spiritual are present, and all dissent. Ibid. 

The lords and commons anciently sat together. 4 Inst. 2. 2 Bui. 173. 
Cont. Praef. Cot, Abr. 5. Vide post, (E 2.) 

All the lords ought to be sununoned. 4 Inst. 1. 4. 

And all the knights for shires, citizens and burgesses ought to be 
elected, which are 493. 4 Inst. 1. 

And by the st, 5 Ann. 8. at the union, 16 peers and 45 commoners 
^ire added for Scotland, 


(D 1) The king. 

The king is captii parliamenfi. 4 Inst. 3. Ha. Pari. 1 . in marg. 

(D 2.) The lords spiritual. 

The lords spiritual, viz. the archbishops and bishops sit in parliament 
by reason of their baronies; for they hold their bishoprics per baroniam, 
4 Inst. 1. 45, 

And they ought to be summoned ex dehitojustitice. 4 Inst. I . 

The summons to the lords spiritual names them by their Christian 
name, and their name of dignity. 4 Inst. 5. 

But an addition of the surname does not vitiate the writ. Ibid. 

A bishop elect may be summoned as a lord of parliament. 4 Inst. 47. 

A sumniQUs to ap ^bbot or prior named him by his dignity only. 
4 Inst. 5. 

An abbot, though summoned, needed not to have come to 
parliament, unless he helu^CT baroniam ; for he was dead in law. 4 lust. 
44, 45. 

So though he had often served in parliament. 4 Inst. 45. 

And where the king granted to such an one to be a lord spiritual of 
parliament, it was void. Ibid, 

(DS.) The lords temporal. 

Every duke, marquis, earl, viscount, and baron of England, by crea- 
tion or descent, ought to be summoned to parliament ex debito ji4siUi<3e, 
4 Inst. 1. 


If 
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If he be of full age, 4 Inst. 1. 

A summons to a temporal baron mentions his Christian name, and 
his dignity. 4 Inst, 5. 

If lie be a knight, that is frequently added. Ibid. 

And if his surname be added it does not vitiate tlie writ. Ibid. 

If a knight or esquire be summoned by writ to parliament, he cannot 
refuse. 4 Inst. 44. 

(D 4.) The commons. 

The commons make the third estate of parliament, and consist of 
knights of shires, citizens, and burgesses. 4 Inst. 1 . 

And all ought to be elected by writ ex debit o justituc. Ibid. 

And they represent all the commons of the realm. Ibid. 

The beginning of the commons’ attendance in parliament seems to 
have been since Uie 40th year of II. 3. Cot. Abr. Prmf. 11, 1 i?. 

The first writ for the election of knights, citizens, and burgesses, 
seems to have been in the 49 H. 3. Cot. Abr. Pr&f. 1 3. b. 

(D 5.) Knights of shires. 

A writ goes to the sheriff of every county in England and Wales, 
commanding, quod duos milites gladiis cincios magis idoncos ct discrctos 
comitatiis tui^ &c, eligi fac^y &c. Co. L. 109. b. 6 Inst. 6. 

Anno 49 H. 3. a writ of summons was directed to the sheriff of every 
county, quod venire fac^ duos de legalioribus et discretior, militibus sin^ 
gulorum comitatuum. Dug. Sum. Pari. 3 Cot. Abr. Praef. 13. b. 

And from that time, the counties of Bedford, Berk^, Bucks, Cam- 
bridge, Kent, Cornwall, Cumberland, Derby, Devon, Dorset, York, 
Essex, Gloucester, Hereford, Plertford, Huntingdon, Lancaster, Lei- 
cester, Lincoln, Middlesex, Norfolk, Northampton, Northumberland, 
Nottingham, Oxford, Rutland, Salop, Somerset, Southampton, Staf- 
ford, Suffolk, Surry, Sussex, Warwick, Westmorland, Wilts, and 
Worcester, have sent each of them two knights. 

By the st. 27 H. 8, 26. s. 29. every county in Wales shall send one 
knight to parliament. 

I3y the stat. 34 & 35 H. 8. 13. the county palatine of Chester hence- 
forth shall have two knights, to be elected by process from the chan- 
cellor of England, to the chamberlain of Chester, his lieutenant or 
deputy. 

By the st, 25 Car. 2. 9. the county palatine of Durham shall have 
two knights in parliament, to be chosen on a writ from the chancellor 
&c. to the bishop of Durham, or his temporal chancellor. 

(D 6.) Citizens. 

A writ to the sheriff’ of every county commands, quod de qualibe civr 
late comitatus tui duos civesy &c. 4 Inst. 6. Co. L. 109. b. 

Anno 49 H. 3. a writ of summons was directed to the citizens of 
York, and required them to send to parliament 2 de discretioribus, /<?- 
galioribus^ et prioribus civibus^ &c. Dug. Sum. Pari. 3. 

Citizens and burgesses were not afterwards summoned with the 
knights of shires to parliament, till 23 Ed. 1. ; but tlie king sent tliem 
commissioners, who assessed or levied upon them the same, or a greater 
tax than was granted by the knights of sliires. Bra. Treat, de Burg. 

R 4 25 — 32 
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25 — ^32. Diigdalc mentions the second summons, 22 Ed. 1. Dug. 
Sum. Pari. 7. 

(D 70 Burgesses. 

A writ to the sheriff of every coi^nty commands, quod de quolibet 
burgo duos hurgenses de discretioribus et magis sufficientihus^ &c. X Inst. 
110 . 

So, it was done anno 49 H. S. Dug. Sum. Pari. S. A writ was di- 
rected to the burgesses of every borough. 

Burgesses were not afterwards summoned to parliament till 22 or 
23 Ed. 1. Bra. Treat, de Burg. 25, &c. Dug. Sum, Pari. 7. 

By the st. 27 H. 8. 26. s. 29. the counties of Brecknock, Denbigh, 
and every shire in Wales shall send to parliament one knight; and every 
shire town (except Merioneth) one burgess. 

(D 8.) Election : ~ Writ of election. 

The writ for sunxmons, or election, shall have no material alteration, 
or addition, without act of parliament. 4 Inst. 10. 

By the st. 7 & 8 W. 3. 25. there shall be forty days between the teste 
and return of the writ of summons. 

And the lord chancellor, &c. shall issue writs for the election with as 
much expedition as may be. 

And as well on calling a new, as on a vacancy in parliament, the 
writs shall be delivered to the proper officer, to whom the execution of 
them belongs, and no other. 

Before the writ of summons issues, the king gives a warrant to the 
chancellor, by bill signed, for issuing the writs. Vide D’Ewes, 2. 

The form of the warrant. Ibid. 

If the person elected dies, or makes election for another place, the 
speaker issues a warrant to the clerk of the crown, upon motion, to 
make a writ for another election at the vacant place. 29 Nov. 1710. 

So, if the person elected accepts an office, be made a peer, &c. Ibid. 

Though there be a petition depending for the election at the same 
place, if it be not against him who dies, &c. 30 Nov. 1710. 

Or, there was not any candidate, but the persons who are returned. 
Ibid. 

The writ of summon^ shall be, teste the king. 

Or, teste the chief justice, or guardian of the realm, 4 Inst. 6. 

fBy stat, 10 G. 3. c. 41. the speaker, during recess of parliament, may 
issue his warrant to the clerk of the crown, to make out a writ for 
electing a member in the room of one dead during recess, on the 
death being certified under the hands of two members. He must give 
notice in the Gazette, and pot issue warrant till fourteen days after; nor 
unless the return of the deceased member was brought in fifteen days 
before the end of the session preceding his death.] 

[But the speaker is not to issue his warrant for a new election, unless 
the death was certified, so that notice m^ be given fourteen days before 
the meeting of parliament, nor where a petition was depending at the 
last prorogation or adjournment. St. 15 G. 3. c. 37. s. 1.] 

[He may issue his warrant on a members becoming a peer, in the 
same manner as if he were dead. s. 2.] 

[Messenger of great seal to carry writs to sheriffs of London and 
Middlesex, and all other writs to post-master general* 5S G. 3. c. 89.] 

(D9.) Who 
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(D 9.) Who cannot be elected, and who may. 

A man attainted for treason or felony, cannot be elected ; for the writ 
^says, magis idoneos et discretos eligijac, &c. 4 Inst. 47, 48. 

So, temp. H. 7. persons outlawed for treason could not come into 
parliament, till their attainders were reversed. R. Bac. H. 7. 13.‘ 

Nor, persons outlawed after judgment, or before, in a civil action. 
R. per all the J. 1 And. 293. 

Nor, persons taken in execution upon a judgment. Mo. 57. 

An alien cannot be elected to parliament, or, if he be elected, shall 
not sit. 4 Inst. 47. 

Nor, a denizen. Ibid. 

But a man, when naturalized, may. Ibid. 

A clergyman cannot be elected ; ior he is represented in convocation. 

4 Inst. 47. Mo. 783. [Vide 41 G. 3. c. 63.] 

[Vide 41 G. 3 c. 63.] 

Though he be of the inferior order. 4 Inst. 47. 

By the st. 46. Ed. 3. No. 13. a man of the law, following business in 
the king’s court, and sheriffs, shall not be elected for counties. 
Cot. Abr. Pref. 7. Vide infra. 

A judge of B. R. or C. B., or a baron of the exchequer, cannot be 
elected ; for they are assistants to the peers. 4 Inst. 47. Tamm 
Thorp, a baron of the exchequer, was speaker to the commons. 
31 H. 6. 

By the st. 5 & 6 W. & M. 7. sess. 2. no member of the house of 
commons shall be, directly or indirectly, concerned in farming, col- 
lecting, or managing of duties given by lottery, or other act, except 
commissioners of the treasury, officers of the customs or excise, and com- 
missioners of the land-tax. 

[Vice treasurer for Ireland, and commissioners of the treasury, may 
sit in parliament.] 

But he may be a member of the corporation erected by the st. 5 & 6 
W. & M. 14. sess. 2. 

He may have a judicial place in the duchy court, or other court, 
ecclesiastical or civil. 4 Inst. 47. 

By the st^ 12 & 13 W. 3. 2. after limitation in the house of 
Hanover, no person in an office or place of profit under the king, or 
who receives a pension from the crown, shall be capable of serving as 
a member of the house of commons; but by the st. 4 & 5 Ann. 8. this 
was repealed. 

By the st. 4 & 5 Ann. 8. no person, who, in his own name, or in 
trust, hath any new office or place of profit under the crown, then after 
created, no commissioner, sub-commissioner, secretary, or receiver of 
the prizes, comptroller of the accounts of the army, commissioner of 
transports, sick and wounded, for wine licences, nor agent for any 
regiment, nor governor, or deputy-governor of the plantations, nor 
commissioner of the navy for the 'out^ports, nor any having a pension 
from the crown during pleasure, shall be capable of being elected a 
member of the house of commons. [The election is declared void, and 
he shall not sit or vote^ on pain of 500/.] 

Nor, by the st. 6 Ann. 7. after the Union. 

And by that statute, all disabled to sit in the parliament of England 
shall be disabled in the parliament of Great Britain. 

Nor, 
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Nor, by the stat. i Geo. 56. any person, having a pension from the 
crown for a term of years in his own name, or in trust* 

[Members in the navy or army not to vacate upon accepting new 
commissions. 42 G. 3. c. 90. s. 172.] 

[No judge of session, justiciary or exchequer in Scotland, is capable 
of being chosen a member of the house of commons, 7 G. 2. c. 16.] 

By stat. 15 G. 2. c. 22. commissioners of revenue in Ireland, of the 
navy, clerks in the following offices : treasury, auditors, tellers, or 
chancellor of exchequer’s offices, admiralty, paymaster of army or 
navy, secretaries of state, salt, stamps, appeals, wine-licence, hackney- 
coaches, hawkers and pedlars, or having office in Minorca or Gibraltar, 
(except commission-officers in regiments,) are excluded from being 
members of the house of commons. 

[Vide 41 G. 3. c. 52, 42 G. 3. c. 89. 116. 46 G. 8. c. 80. 141. 

50 G. 3. c. 65. 57 G. 3. c. 62, 63. 66. 84.] 

[By 22 G. 3. c. 45. every person who shall directly or indirectly, by 
himself or by any other to his use, hold any contract made witli the 
commissioners of the treasury, navy or victualling-office, or the master- 
general or board of ordnance, or any other person, for or on account 
of the public service ; or shall in pursuance of any such contract, furnish 
any money to be remitted abroad, or any wares, or merchandize to be 
used in the service of the public, shall be incapable of being elected or 
sitting or voting in the house of commons, during the time Uiat he shall 
hold such contract.] 

By the st. 9 Ann. 5. no person shall be capable, &c. who shall not 
have a freehold or copyhold for his own life, or a greater estate in law 
or equity, and for his own use, of the annual value of 600/. if a knight;^ 
300/. if a burgess, &c. in England, [Wales or Berwick,] above reprises 
and all incumbrances that may afiect the same. [Provided, not to ex- 
tend to the eldest son of a peer, or of a person qualified to serve as 
knight of a shire,] 

An infant, within the ^e of 21 years, cannot be elected. 4 Inst. 47, 

And by the st, 7, & 8 W. 3. 25. the election of an infant is void, and 
if being returned he sit, he shall incur the penalty, as if he sat without 
being returned. 

By the )st. 4 & 5 Ami, 8. confirmed after the union by the st. 6 Ann. 7. 
if any accept any office of profit from the crown, while a member, 
his election shall be void, but he may be capable of being again 
elected. 

By th^ st. 1 H. 5. 1. knights, &c. shall not be chosen, unless resident 
ivithin the shire the day of Uie date of the writ of summons. By the st. 
jif. 6, 7, unless dwdling and resident, 

Ap4 by the st. 1 H. 5. 1 . citizens and burgesses chosen shall be re- 
siant^ dwelling, and free in the city or borough, and no other. 

By ike st, 28 H. 6. 14. knights of shires ^all be notable knights of 
thiS epWityj pr such notable esquires and gentlemen bprn of the 
sfuue county, as shall be able to be knigbts> and not any of the degree 
^yeoiuan. 

By the st. 5 El. 1. none shall enter into the parliament house till 
he hath taken the oath of supremacy, 1 El. before the lord steward or 
40PUty. 

Nor, by the st» 30 Car, 2, 1 aess, 2. after the speaker ehosen^ till he 

take 
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take die oaths of allegiance and supremacy, and subscribe and repeat 
the declaration against popery, between nine in the morning and four 
in the afternoon, at the table in the middle of the house in a full 
house, in such order as the house is called over, on pain of 500Z., and 
being a popish recusant convict, and incapable of office, &c« Vide post, 
(E 4.) 

Nor, by the st. 7 & 8 W* & M. 27* till at the time he takes the oaths, 
and subscribes the declaration in the st. 1 W. & M. 8. he also subscribe 
the association. 

But by the st. 1 Ann. sess. 1. 22., the association is taken away. 

Nor, by the st. 13 & 14 W. 3. 6. and 1 Ann. sess. 1. 22., till he take 
and subscribe die abjuration-oath. 

By the st. 7 W. 3. 4. any person, who after the icste^ or the ordering 
of axiy writ, or after the vacancy, by himself or others, or by any means, 
before his election, gives to any voter, or to any county, city, town, &c. 
in general, any money, meat, drink, or present. See. is disabled to serve 
upon such election. 

Treating a corporation on the day of election, is a breach of this sta* 
tute. R. in the case of Sloan at Tlietford, 26 Jan. 1699. 

But all others, under the degree of a peer of the realm, may be 
elected. 4 Inst. 47. 

As, a banneret. Ibid. 

The heir apparent of a peer. Vide supra. 

So, he who is judge in me duchy or other court. 4 Inst. 47^ 

And the attorney or solicito^-general. 4 Inst. 48. cont. 

Every one professing or practising the common law, diough there 
was an ordinance of the peers in parliament. 46 Ed. 3. cont. 4 Inst. 38. 
Vide supra. 

A mayor or bailiff of a corporation. Cont. Bro. 38 H. 8, Tit. Park 
7. Acc. 4 Inst. 48. 

A sheriff of one county may be elected in another ; as, 1 Car. the 
sheriff of Buckinghamshire was elected in Norfolk. 4 Inst. 48. 

And the king by his charter cannot exempt a man from being elected; 
for such diarter of exemption is void. 4 Inst. 49. 

[By stat. 33 G. 2. c. 20. members, before they vote or sit in par- 
liament, shall deliver in a schedule of their qualiftcadons according to 
9 Ann. and swear to it ; except eldest sons of peers, or of persons 
quaUfted to be knights of a shire, members for universides, or Scotch 
members.] 

[Stat. 14 G. 3. c. 58. repeals stat. 1 H. 5. and so much of the 8tb, 
loth, and 23d H. 6., as relates to the residence of electors or elected.] 

[By 41 G. 3. c. 52., the acts respecting the British and Irish parlia^ 
ments, are to be applicable to the Imperial parliamentsO 

(X) 10.) Who shall be electors^ who not. 

By the st. 1 H. 5. 1. choosers of knights, &c. shall be resident within 
the shire the day of the date of the writ of summons. 

By the st. 8 H. 6. 7. shall be dwelling and resident, &c. 

By the st. 8 H. 6. 7. every one of the elecjtors dial! have lands or 
tenements of the value of 40s. jfxir onH. at least above charges ; and the 
sheriff shall have power to examine cm the Evangdists, how much he 
may expend by the year. 

By 
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By the st; 10 H. 6. 2. he shall have 405- jper ann. freehold in the 
same county. 

By the st. 7 & 8 W, 3. 25. before he polls, if required by any candidate, 
he shall swear he hath in^ that county freehold lands or hereditaments 
of 405.jy^'r ann: and hath not polled before : and for perjury or suborn- 
ation, be subject to the penalties of the st. 5 El. [Vide in the st. 18G. 2- 
18. the oath altered and enlarged.] 

By the st. 7 & 8 W. 3. 34. a quaker, instead of an oath in the usual 
form, shall be permitted to make affirmation in all courts and places, 
&c. — But the preamble speaks of cases, where process issues for con- 
tempt. — Vide the st. 10 Ann. 23. [By which the affirmation is to be 
admitted upon elections.] 

If a man has a freehold in ancient demesne, he may elect. Semb. cont. 
4 Inst. 4, 5. 

By the st. 7 & 8 W. 3. 25. none shall vote by reason of any trust or 
mortgage, unless in the actual possession or receipt of the profits ; but 
a mortgagor, or cestiiique trust in possession, shall vote. 

By the same statute, conveyances of any messuage, lands, &c. in any 
county, borough, See. to multiply votes, are void ; and but one single 
voice shall be admitted for one house or tenement. 

By the st. 10 Ann. 23. such a conveyance, on condition, &c. shall 
be absolute ; and he who executes, or, being privy to such purpose, 
prepares it, or votes by virtue of it for a knight of the shire, forfeits 40/. 

[By 13 G. 2. c. 20. the stat. 10 Ann. c. 23. and 12 Ann. stat. 1. c. 5. 
for preventing fraudulent conveyances, and persons voting who have not 
been in possession of 405. are extended to freeholders in towns that are 
counties of themselves.] 

By the st. 7 & 8 W. 3. 25. none under the age of tw^enty-one shall be 
admitted to give a vote, &c. 

By the st. 5 & 6 W. & M. 20. s. 48. no officer in the excise shall 
persuade or dissuade any to vote, &c. on pain of 100/., a moiety to the 
poor, a moiety to the informer, and of incapacity to enjoy any office of 
excise or trust. 

No peer hath a right to vote at elections. R. nem. con. 14 Dec. 1699. 
R. nem. con. 13 Feb. 1700. R. 24 Oct 1702. 

If a peer, or lord lieutenant of a county, concei'ns hinasclf in elections, 
it is an infringement of the liberties of the commons. R. nem. con. 
1 5 Feb. 1700. R. 24 Oct. 1 702. 

By the st. 7 & 8 W. 3. 27. none refusing the oaths in the stat. 
1 W. & M. 8. or, being a quaker, the declaration of fidelity in the 
st. 1 .W. & M. 18. which the sheriff or chief officer, &c. at the request 
of any candidate may administer, shall vote, &c. 

Nor, by the st. 6 Ann. 23. refusing the oath of abjuration, or, if a 
quaker, to declare the effect thereof- 

If a man, who has a right to vote for two, gives a single vote, he 
cannot afterwards give a second vote for another. R. in a committee ; 
but the consideration of it postponed by the house. 21 Dec. 1699. 

By the st. 23. H. 6. 15. citizens and burgesses have always been 
chosen by citizens and burgesses, and no other. 

And, by the same statute, the precept to cities and boroughs shall be, 
to choose by citiasens of the same city citizens, and if a borough, by bur-r 
gesses of the same. 

And, 
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And, by common right, in all boroughs, the election ought to be by 
all the burgesses, where there is no prescription, or constant usage time 
Out of mind, &c. to the contrary. II. 8 May, 1626. Vide Brady, 
Tr. 60. , 

And, therefore, if the king grant to a borough by charter, that a 
select number shall elect, &c. this does not take away the right of the 
otlier burgesses. 4 Inst. 48 . 

So, a bye-law by the corporation itself, that a select number shall 
elect, does not avail. Ibid. ^ 

In a borough which has no charter, or burgesses, nor any custom for. 
it;, the election shall be by all the householders, and not by freeholders 
only. R. 21 May, 22 Jac. Vide Brady, 60, &c. 

But, by an original grant, or custom, an election may be by a select 
number. R. 4 Inst. 49. 

So, by custom or prescription, it may be by burgage tenants. Vide 
post, (D 12.) 

[By st. 18 G. 2. c. 18. every elector, if required, shall swear that 
he has a freehold of 40i‘. annimi^ and what and where, and has had 
it a year, or come to it by descent, marriage, marriage-settlement, 
devise, or promotion ; that it was not granted on purpose to qualify 
his place of abode ; that he is twenty-one, and has not polled before.] 

[Vide 19 G. 2. c. 28.] 

fBy s. 3 & 4 of 18 G. 2. c. 18. elector must have been assessed to 
the land-tax within twelve months before, (except for chambers, &c. not 
usually assessed,) and duplicates of assessment shall be kept among the 
records of quarter-sessions.] 

[Vide 19 G. 2. c. 28. 42 G. 3. c. 1 16.] 

[By s. 5. of 18 G. 2. c. 18. person not qualified voting, or voting 
more than once, forfeits 40/.] 

.[By s. 6. taxes and rates are not to be deemed charges within the 
meaning of this act.] 

[St. 19 G. 2. c. 28. regulates the elections of cities and towns, which 
are counties in themselves.] 

[By St. 31 G. 2. c. 14. persons holding their estates by copy of court- 
roll, are not thereby entitled to vote for counties ; if they vote, they for- 
feit 50Z. to any candidate for whom they did not vote.] 

[By st. 3. G. 3. c, 15. a freeman shall not vote, unless admitted 
twelve months before first day of election, except entitled to freedom by 
birth, marriage, or servitude.] 

[The mayor and common council of the borough of Carmarthen 
have power to admit to the freedom of the borough such of the inhabit- 
ants paying scot and lot, who for three years previously have rented 
lands witliin the borough, for which they paid 10/. a-year : the defend- 
ant, an inhabitant of that description, was nominated a burgess accord- 
ingly (by which title the corporators are called) ; and it was holden, 
that a burgess so appointed is within the prohibition of this act against 
occasional freemen voting at elections ; and that the defendant having 
voted within the twelve months after he was sworn in, was liable to the 
penalty of 100/. imposed by the act, although he had been nominated 
to be a burgess for more than six years before. 8 T-R. 246. 

[Stat. 3 G. 3. c. 24. requires annuities to be registered with the clerk 
of the peace, twelve months before the first day of election.] 

[Officers 
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[Officers ftf the revenue prohibited to vote. 22 G. 3. c. di,] 

[By 2G.2. c. 24. every freeholder, &c. claiming to have a right id 
vote or be polled at an election, shall, if required by either of the candi- 
dates, or any two of the electors, make an oath or affirm ation^ tliat he 
has not by himself, or any person in trust for him, received, directly or 
indirectly, any sum or sums of money, office, place, or employment, 
gift or reward, or any promise or security, &c. in order to give his vote 
at the election.] 

f Bribery by loan is but colour, and is really bribery by gift. 1 Bl. 
317.] 

[By s. 7- persons taking money or reward for their vote shall forfeit 
500L and be disabled to vote at any future election ; provided, s. 1 1., the 
prosecution be commenced within two years.] 

[Since this statute B. R- will be cautious of granting informations at 
common law, till the time of limitation be expired : yet still they will on 
circumstances grant such an information, to prevent collusion with a 
common informer, and that the offence may be prosecuted at the suit of 
the king for the public benefit. 1 Bl. 384.] 

[The action need not state all the parties for whom the bribe was 
given, nor is it necessary to prove that those parties were candidates. 

1 Bl. 523. Andr. 248.] 

[Neither is it necessary that the person bribed should give his vote 
according to the bribe. Andr. 317.] 

[By s. 8. offenders, who within twelve months after the election, shall 
discover others so that they be convicted, shall be discharged from all 
penalties, if they themselves have not been before convicted.] 

[On this clause making an affidavit is a sufficient affidavit to indemnify 
the discoverer: but a conviction must follow; and a naked verdict 
only, without a judgment, is not a sufficient conviction. 1 Bl. 665, 
666 .] 

[And it will be good, though the discoverer himself be found guilty 
bf bribery between the discovery and conviction. Ibid.] 

[But whether the discoverer may be relieved, after verdict against 
him, by motion, or must be driven to his audita quer'da^ will depend on 
the discretion of the court, according to the circumstances of his case. 
Ibid, et 3 Wils. 35.] 

[Bribery at parliamentary elections is still punishable as an offence a( 
common law. 3 Burr. 1335. 1 Bl. 380.] 

[An action for bribery will lie, though the party bribed does not vote 
according to the bribe. 3 Burr. 1234. 1 Blk. 317.] 

[If there has been wilful delay in proceedings on the bribery-act, the 
defendant should move the court to stay proceedings, and cannot object 
to the trial : since whether there has been wilful delay or not, depends 
on practice of the court in which the suit is commenced, upon which 
the court alone can determine. 3 T. R. 5.] 

ptf proceedings in an action on the bribery-act, staid, under the 1 1th 
section, on the ground of a wilful delay, the rule of court for staying 
them cannot be put upon the record, and so the plaintiff cannot bring 
error thereon. 3 T. R. 9.] 

[A verdict, without a judgment, is not a conviction within 2 G. 2. 
c* 245* s. 7*] 

[The 
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[The bribei*y-act 2G. 2. c. 24. s. 11. provides, that no person shall 
be made liable to any penalty, &c. unless prosecution be commenced 
within two years after such penalty, &c. shall be incurred ; or, in case 
of a prosecution, the same be carried on without wilful delay. The 
9th G. 2. c. S8. explaining this provision, only applies to that part of it 
which relates to commencing the suif, defining what shall be considered 
a commencement; and does not take away the privilege reserved to the 
party prosecuted, by the latter part of tlie proviso. 3 T. R. 5.] 

[It is not necessary to state that the party for whom the bribe was 
given was a candidate. 3 Burr. 1586. 1 Blk. 523.] 

[It is not necessary to state (or if stated to prove) all the parties for 
whom the bribe was given. 3 Burr. 1586. 1 Blk. 523.] 

[It is not necessary to state the voter’s right of voting. 3 Burr. 1586. 
1 Blk. 523.] 

[In pleading, facts may be detailed according to their legal effect. 
Therefore, in declaring on the bribery-act, 2 Geo. 2. c. 24. the precept 
sent by the sheriff to the portreeve of a borough, need not be set out. 
1 T. R. 235.] 

[No damages are recoverable for detention of die debt in an action 
for bribery. 4 Burr. 2489.] 

[Offender discovering bribery may insist on this defence under nil 
deheU Id. 2464. 2471.] 

[In an action upon the statute for bribing a person to give his vote 
at an election of members of parliament, it need not be proved that the 
person bribed had a right to vote. 2 Wils. 395.] 

[The time of delivering the precept to the returning officer need not 
be proved in an action against a third person for bribery at an election. 
4 Burr. 2273.] 

[The bribery-act does not make a plaintiff the discoverer. 4 Burr. 
2504. Id. 2464. Vide 4 Burr. 2283. 1 Blk. 665.] 

[A case in which the court refused to interfere on motion, on behalf 
of a defendant convicted on the bribery-act, on the ground of his having 
convicted another by his evidence. 3 Wils. 35.] 

[If the plaintiff in an action on the bribery-act, 2 Geo. 2. c. 24. s. 1 1 . 
do not proceed to trial for 6 years after issue joined, this unexplained 
will be accounted a wilful delay, within the 11th section, when, after 
verdict in his favour, the court will stay the proceedings, without 
allowing him the costs of the trial. And this, though the defendant 
has not applied so early as he might, provided he applies before judg- 
ment. 3 T. R. 5.] 

[A motion to stay proceedings on the bribery-act, for a wilful delay, 
is an application, not to the fevour, but to the justice of the court. 
3 T. R. 5.] 

As to the determination of the right of elections, vide post, (E 15. 
—F 3.) 


(D 11.) The manner 6f election : — In a County. 

By the st. 7 H. 4. 15. at the next county-court after delivery of the 
writ, proclamation shall be made in full county of the day and place of 
.parliament, and all present duly summoned, or others, shall then in 

full 
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full bounty proceed to election, freely and indifferently. Vidfeantey 

(D lO.) 

By the st. 23 H. 6. 15. the election shall be made in full county be- 
tween eight and eleven in the forenoon. 

But it is sufficient, if the election be begun within those hours. 
4 Inst. 48. 

By the st. 7 & 8 W. 3. 25. the sheriff shall proceed to an election at 
the next county-court after the receipt of the writ, tinless it be held on 
the day of such receipt, or in six days after : for then he may adjourn 
the court to some convenient day, giving ten days* notice of the time 
and place. 

And, by the same statute, the sheriff shall hold the county-court fi^r 
an election at the most public place, where it hath been most usually for 
forty years past. Vide infra. 

And the county-court for the county of York, formerly held on a 
■ Monday, shall be held on a Wednesday. 

But the sheriff of Southampton, at the request of any candidate, may 
adjourn from Winchester, after all are polled, to the Isle of Wight. 

It may be judged, who are elected, by hearing of the voices, or view 
of the hands held up. PI. Com. 123. 126. a. 

But if the freeholders demand a poll, the sheriff ought not to refuse 
it ; for, upon view, he cannot judge who have freeholds. 4 Inst. 48. 

And he ought not to refuse it, though the party iVaves it. Ibid. 

So, if the party demand a poll, he ought not to refuse it. Ibid. 

And now by the st. 7 & 8 W. 3. 25. if the election be not determined 
upon view, widi consent of the freeholders, but a poll is demanded, the 
sheriff with others deputed by him, shall forthwith proceed to take the 
poll, in some open place by the sheriff appointed. 

[Poll, when to commence^ 25 G. 3. c. 84.] 

And the sheriff, or his deputies, shall appoint suCh a number of 
clerks as he thinks meet, for taking of it, who shall take the same in 
the presence of the sheriff, &c. and shall be first sworn by the sheriff 
&c. to take the same truly and indifferently, and to set down the 
name of each freeholder, and the place of his freehold, and for whom 
he polls, and to poll none, unless sworn, if any of the candidates 
require it. 

[Oath of returning officer. 2 G. 2. c. 24.] 

[Oath of poll clerk. 25 G. 3. c. 84.] 

[Oaths at elections. 18 G. 2. c. 18. 19 G. 2. C. 28. 25 G. #. 

c. 84.] 

[Mode of administering oaths. 34 G. 3. c. 73. 42 G. 3. c. 62.] 

And the sheriff, &c. shall appoint such one person as each candidate 
shall name, to inspect the clerk appointed for the taking the poll. 

And the sheriff, &c. shall proce^ to poll all the freeholders, and not 
adjourn the court without consent of the candidates to any other place, 
nor, by unnecessary adjournments in the same place, protract or delay 
the election, but proceed in taking the poll from day to day, and lime 
to time, without other adjournment, unless by consent of the candidates, 
till all the freeholders present be polled, and no longer. 

[Duration of the poll. 25 G. 3. c. 84.] 

And the sheriff, mayor, &c. shall deliver to any who desires it a 
. copy of the poll, paying only for the charge of writing it ; and shall 

16 forfeit 
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forfeit 5001 . to the party grieved for every wilful, offence against this 
act. 

[Vide 25 G. 3. c. 84., 19 G. 2. c. 28., 33 G. 3. C. 64., as to the 
place, time, and mode of election .J 

[BySG. 2.C. 30., military to be removed before elections.] 

[By 10 Ann. c. 23. the sheriff must deliver the check-books, as well 
as the original poll-book to the clerk of the peace. Str. 1048.] 

[By stat. 18 G. 2. c. 18. s. 7, 8, 9. booths for taking the poll not ex- 
ceeding fifteen, to be erected at candidates’ expence, with the names of 
the hundreds on them. Clerks to be appointed. A list of the towns 
for which each booth is appointed shall be made, and, on request de- 
livered to each candidate ; and no person to vote there, but whose 
estate lies in one of these towns, unless they do not lie in any place 
mentioned in any of the lists. And a check-book to be allowed mr each 
candidate.] 

[By s. 10 & 11. the sheriff shall not adjourn the next county-court 
after receiving the writ for more than sixteen days, and it may be ad- 
puriied to a Monday, Friday, or Saturday, notwithstanding st. 6 G. 2. 
c. 23.] 

[Warrant of speaker upon the death, or promotion to the peerage, of 
a member. 24 G. 3. c. 26.] 

[The 51 Geo. 3. c. 126. imposes a duty upon the returning officer of 
providing a convenient booth, or place for holding the election of 
members of parliament; and it directs that this shall be done at the 
expence of tlie candidate. A person is nominated and elected by a 
city as their representative, without any knowledge or concurrence, 
or interference on his part. He takes his seat in parliament Held, 
tliat he was not a candidate within the meaning of the statute, and 
therefore not liable for the hustings. Candidate means a volunteer. 
2 M.&S. 212.] 

[Under st. 51 Geo. 3. c. 126. election candidates for Westminster 
are only liable each for a moiety of the expense of the hustings. 
1 M. & S. 283,] 

[The returning officer, at an election to serve in parliament, is not 
liable to an action for refusing a vote, without proof of malice. 1 EaSst, 
563.] 

[The punishments imposed by 18 Geo. 2. c, 18. are cumulative 
witii those under 5 Eliz. c. 9. s. 6. & 2. Geo. 2. c. 25. s. 2. 6 East, 

223.] 

[The power of directing the costs of a vexatious petition to be taxed 
under 28 Geo, 3. c. 52., and granting a certificate thereon, is not con- 
fined to the then speaker wJien the report was made. 1 1 East, 194.] 
[The speaker may grant a new certificate for costs, under 28 Geo. 3. 
c. 52. if the former certificate or certificates were null. 11 East, 194*] 
[Two several petitions were presented against the return of a member 
for G. which, being referred to a committee, were pronounced eadi 
frivolous. Held, that the costs could not be taxed jointly under 28 Geo, 3. 
c. 52. 3 Smith, 560. 7 East, 507.] 

[It is a rule, that the enacting clause of an act of parliament, shall 
not be restrained by the preamble. Thus : three several statutes pre- 
vious to 28 Geo. 3. c. 52. give costs of certain specified cases of peti- 
VoL. V. S tions 
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tldXlig ngsAmt elections. That statute, in its preamble, recites the three 
former acts, and that it is expedient that provision should be made for 
discouf aging persons from presenting frivolous and vexatious petitions, 
&c. “ in any of the cases to which the above recited acts relate.” In 
s. 19. it eiifttits, that whenever the committee shall report, &c. the 
the party or parties who shall have appeared before the committee 
in opposition to such petition,” shall be entitled to costs. The terms 
of enactment take in many cases not included in the former acts. 
Held, that full effect should be given to them, notwithstanding the 
preamble. 4 M. & S. 234.j 


(D 12.) In a city or borough. 

By the st. 2S H. 6. 15. the sheriff, after delivery of the writ, shall 
deliver, without fraud, a sufficient precept under his seal to the mayor 
or bailiffs of cities and boroughs within his county, reciting such writ, 
and commanding them, if a city, to choose citizens, if a borough, bur- 
gesses for the parliament. Vide ante, (D 10.) 

And a sheriff doing contrary to this or other statutes about elec- 
tions, shall forfeit the penalty of the st. 8 H. 6. 7. viz. 100/. to the 
king, and a year’s imprisonment without bail ; and shall forfeit 100/. 
to every knight, citizen, or burgess chosen in his county, and not duly 
returned. 

By the st. 7 & 8 W. 3. 25. the officer forthwith, on receipt of the writ, 
shall make out the precept to each borough, &c. and in three days after 
receipt, by himself or proper a|^nt, deliver it to the proper officer, &c. 
to whom the execution of it belongs, and no other. 

t*Tlie precept for a borough must be directed to the returning officer; 
if other words are added, they are surplusage, and may be struck out ; 
and parol evidence shall not be received to show they had been there, 
aud so to make variance from the declaration and the record erroneous. 
4 K M. 22670 


And by the same statute, such officer shall indorse on the precept the 
day of his receipt in the presence of him who delivens it, and forth- 
with give public notice of the time and place of election, and proceed 
to election thereupon within eight days after receipt of the precept, 
giving four days’ notice of the day of election. 

indorsement of the returning officer of the time of his receiving 
the precept is immaterial, and need not be proved on an action for bri- 
bery against a third person. 4 B. M, 2273.] 

A cnizen is the most worthy ; but his election agrees in all respects 
With the election of a burgess. Per Holt, Mod. Ca. 51. 

The election in a borough is by persons, who hold by burgage-tenure, 
or hy the burgesses of a corporation. Ibid. 

Tne right of a vote for electing burgesses to parKament is incident to 
every burgage-tenure. Ibid. 

The election by the burgesses of a corporation is a personal privilege 
given by prescription Or Charter, and is a right, vested in the whole cor- 
poration, to be exercised by every member of the same corporation. 
Per Holt, Mod. Ca.*>2. 

By the st. 1 W. & M. 2 sess. 2. and the st 2 W. Sc M. 7. it is declared, 
that elections to parliament ought to be free. 


(D IS.) 
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(D 13.) The return of the elected. 

By the St. 7 H. 4. 15. after the election, the names of the persons 
chosen (whether present or absent) shall be written in an indenture 
under the seals of the choosers, and tacked to the writ ; which inden- 
ture, so sealed and tacked, shall be holden for the sheriffs return to the 
said writ for the knights of the shires ; and this clause shall be added to 
the writ, et electionem tuam in plem comitatutuo factum distincte et aperte 
sub sigUlo tuo et sigillis eorum gut electioni illi interjuerunt 7 iohis in can^ 
ceUaria ad diem et locum in hrevi contentum certifices indilate, 

Bjr the St. 23 H. 6 . 15. the mayor or bailiffs, &c. shall return to the 
sheriff the precept they received by indenture between the sheriff and 
them of the elections, and the names of the citizens and burgesses by 
them chosen. And the sheriff shall make rightful return ofliis writ, 
and of every return to him made by any mayor or bailiffs. 

And if the sheriff do contrary to this, or any other statute for elec- 
tions, &c. he shall incur the pain inflicted by the st. 8 H. 6. 7. viz. 

1 OOZ. to the king, and imprisonment for one year, witliout bail or main- 
prize, and forfeit 100/. to every knight, citizen, or burgess chosen in his 
county, and not duly returned. 

By the St. 5 R. 2. sess. 2. c. 4. if a sheriff be negligent in making his 
return, or leave out of his return any city or borough, bound or of old 
wont to come to parliament, he shall be amerced, or o^erwise punished 
as was accustomed in times past. 

If any sheriff refuses the return of the proper officer, and accepts a 
return bv an improper officer of the corporation, it shall be amended 
by the clerk of the crown, by order of the house to file the proper re- 
turn, and take the other off the file. 20 Dec. 1710. 

If he makes a double return, and one is waived and appears impro- 
per, it shall be amended by taking it off the file. 8 Dec. 1710. 

Vide post, (D 14.) 

(D 14.) At what time it shall be. 

By the st. 5 R. 2. 4. if a sheriff be negligent in making his return, 
he shall be amerced or punished as was accustomed in times past. 

By the st. 7 H. 4. 15. and the clause afterwards inserted, the sheriff 
is commanded, quod electionetn^ ad diem et locum in bred contentum 
nobis in cancellaria certifices. 

And where a sheriff did not make a return in due time, he was taken 
into custody by order of the house, as for a breach of privilege. 
23 Ocf. 170?. . 

By the st. 10 & 11 W. S. 7. if a sheriff make not a return on or 
before the parliament is to meet, or in convenient time, not exceeding 
fourteen days after election on a new writ, he shall forfeit 500/*, a moiety 
to the king, a moiety to the informer. 

(D 15.) False return. 

By the st. 11 H. 4. 1. justices of assise may inquire of returns made 
to writs of parliament, and if foimd by inquest, that the return is con- 

S 2 trary 
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tr^ry to the st. 7 H. 4. 15. the sheriff shall incur 100/. to the king, and 
the knight, unduly returned, shall lose his wages. 

And the sheriff also, by the st. 8 H. 6. 7. shall have a year’s impri- 
sonment without bail. 

But by the st. 6 H. 6. 4. the sheriff or knight, &c. may traverse such 
inquest of office, before the justices 'of assise. 

By the st. 23 H. 6. 15. if any sheriff make a return contrary to that, 
or other statute for elections, &c. he shall incur the penalty of the 
st. 8 H. 6. 7. ante, (D 12.), and also pay to every person chosen and 
not duly returned 100/. to be recovered with costs in debt against tlie 
sheriff, his executors or administrators, by the party grieved, if he sue 
in three months after the beginning of the parliament; or, in his default, 
b}' any that will sue. 

And if any mayor or bailiffs return to the sheriff any not duly chosen, 
he shall forfeit 40/. to the king, and 40/. to every person chosen and 
not returned, to be recovered vt supra. 

And if any returned be put out, and another put in his place, he 
that is put in his place, if he take upon himself to be knight, citizen, 
or burgess, forfeits 1 00/. to the king, and 100/. to him put out to be 
recovered, &c. 

By the st. 7 & 8 W. 3. 7. continued by the st. 12 & IS W. 3. 5. 
and afterwards by the st. 12 Ann. sess. 1. c. 15. mmle perpetual, a 
felse return is against law, and any making or procuring it, may be 
sued by tlie party grieved, who shall recover double damages with 
costs. 

All contracts, securities, bonds, &c. to procure a return are void, and 
he who makes them forfeits 300/., a third to the king, a third to the 
poor, and a third to tlie informer ; and a return, contrary to the last 
determination in the house of commons of the right of election for the 
same place, is a false return. 

By the same statute, the clerk of the crown shall enter the return in 
a book, (which, or a copy of it, shall be evidence as much as a record,) 
and the not entering it in six days, or if he alter it, but by order of the 
liouse of commons, or give a certificate of any not returned, or wilfully 
neglect his duty, he ^all forfeit 500/, and his office, and be for ever 
incapable of it. 

By the same statute, any officer who wilfully, maliciously, and falsely 
returns more persons than he ought, forfeits double damages, with costs 
of suit to the party grieved, who may sue the officer, or him who pro- 
cures such return, at his election. Vide infra. 

The house expects the sheriff to make a return according to law, and 
will not give him directions in case of difficulty ; though the mayor to 
whom the precept was directed dies ; and yet the burgesses go to elec- 
tion, and part return one by one indenture, and tlie other part return 
another by another indenture. 9 Jan. 1699. 

If a sheriff makes a false return, debt lies for the 1 00/. upon the st. 
23 H, 6. 15. . R. PI. Com. 118. 130. Ast. Ent. 72. 91. 

So, an action upon the case lies for a false return, after a determin- 
ation for him in parliament. Semb. Lut. 89, Sal. 502. Semb. cont. 
Sul. 505. 
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Or, after the determination there becomes impossible; as, if the par- 
liament be dissolved. Semb. per Holt, Sal. 503. 

So, an action lies upon the st. 7 & 8 W. 3. 7. for a false return. 
Lut. 185. 

If the plaintiff makes his case pursuant to the statute. Sal. 504. 

Hut an action does not lie for a false return, if it be not founded upon 
some statute ; for it is a matter only cognizable in parliament. Semb. 
Sal. 505. Vide Action upon the Case, (B 8.) 

And therefore, an action upon the case does not lie before the deter- 
mination in parliament. R. Lut. 89. Per Holt, Sal. 503. 

Nor, after a determination, by him against whom the determination 
there was. II. Lut, 89. Sal. 503. 

Nor, since the st. 7 & 8 W. 3. 7. where the return was conformable 
to the last determination of the house of commons. Semb. Lut. 189, 

So, it does not lie by the common law for a double return. Coni, 
per three J. in B. R., but the judgment was reversed in the exchequer 
and the reversal affirmed in pari. R. 2 Vent. 37. 2 Lev, 114. PoL 

470. R. 3. Lev. 29. Per Holt, Sal. 503. 

[Double damages may be recovered for any false return, though 
there is no resolution of the house of commons relating to the right of 
election to that place. 1 Wils. 125. Willes, 597. S. C.] 

[Action at'Common law will lie for a false or for a double return ; for 
there is damnum cum injuria in both cases. D. per Willes. C. J. Ibid.] 

[The courts of Westminster-hall are not bound by resolutions of the 
house of commons relating to actions at common law for such returns ; 
and the party may proceed there, notwithstanding the order of the house, 
1). per Willes C. J. Ibid.] 

[The st. of William is a remedial act, and the venire facias may be 
de cor pore comitatus. Ibid.] 

By the st. 7 & 8 W. 3. 25. no sheriff or under-sheriff in a county or 
city, or mayor or other officer in a borough, &c. shall give or take any 
fee or gratuity, for making out receipt, delivery, return, or execution of 
any w'rit or precept for elections. 

(D 16.) The wages. 

A knight for a shire had 4s. diem for his expences veniendo ad 
parliamentum^ ibidem 7norando^ et ex hide redcundo. 4 Inst. 46. 

A citizen and burgess 2s. per diem. Ibid. 

If nothing is done, but by the death of the king the parliament is 
dissolved, qu. whether wages are due? Ibid. 

And by the st. 23 H. 6. 10. at the next county court after the deli- 
very of the writ, the sheriff shall make proclamation, that the coroners, 
every chief constable, and the bailiffs of every hundred, shall be 
at the next county court to assess the wages of the knights, and ^11 
else that will come may, but the sheriff, coroners and bailiffs not 
coming, forfeit 40^. each ; and then the sheriff or under-sheriff, in 
full county, shall assess a certain sum on every hundred assessable, 
so as the sum on all the hundreds exceed not the sum due to such 
knights, and shall assess a certain sum on every village assessable in 
each hundred, so as the sum on all the villages in each hundred exceed 
not the sum on such hundred. And if the sheriff levy more on any 
place than assessed, or assess otherwise, he shall forfeit 20^., to the kipg. 

S3 and 
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and lOi. to him that will sue by scire Jacia$ against the sheriff on this 
statute, to be paid, if on such scire facias he make default, or be convict, 
with treble dam^es. 

By the st. 12 K. 2. 12. lords, or spiritual persons, purchasing lands 
contributory to the wages of knights, they shall continue contributory, 
as they were wont. 

By the 2S H. 6. 10. the expences of knights shall not be levied of 
any villages, whereof it was not levied heretofore. 

Tenants in antient demesne were not contributory to those expences. 
Cot. Ab. 1. 

Not^ clerks of chancery, having benefices. Ibid. 

Nor^ tenants of the bishop of London. Ibid. 

(D 17.) Privilege. 

A member of parliament shall have privilege for himself his ser- 
vants and goods. 4 Inst. 24. D’Ew. 43. 66. Dy. 60. a. in marg. 
Vide Privilege. 

And therefore, he shall not be arrested or sued. D'Ew. 43. 

[Vide 10 G. 3. c. 50.] 

So, his attendants shall not be arrested. D’Ew. 83, 84, 85. 629. 

Nor, shall be served with a subpoena^ citation, or other process, though 
he be not restrained. 4 Inst 24. D’Ew. 655. H. Pari. 29. 

[But now see 10 G. 3. c. 50.] 

A supersedeas goes for every action in particular, and not for all 
actions generally. Latch, 1 50. Dy. 60. a. in marg. Seld. 3 vol. 2 P. 1 524. 

And a supe7'sedeas goes to justices of assize, ^uod supersedeant captioni 
assisarum, ^c, uhi ccmitesj ct alii summoniii ad parliamentum sunt partes 
<piamdm parliamenium duraverit. 4 Inst. 24. 

He shall not be assaulted ; for the j^ssailant was taken into custody. 

iDec. 1699. 

Nor, his servant. D’Ew. 656. 658. 

By the st. 5 H. 4. 6. and 11 H. 6. 11. if any assault, or affray be 
made to a lord, knight, citizen, or burgess come to parliament, or 
other council of the king, by his command, proclamation shall be made 
three days that he yield himself in B. R. within a quarter of a year after, 
or the first day of the term after such quarter, and if not, that he be 
attaint, and pay double damages to the party, to be assessed by inquest, 
or by the justices of B. R., and pay a fine and ransom : and if he do, 
and be found guilty by inquest, the same penalty. 

The privilege of freedom from arrest for their persons, goods, and 
attendants, is demanded by the speaker, when he is confirmed by the 
king. 21 Jac. Rush. 119. 

And if a member be arrested, he may have a writ of privilege for his 
discharge. Dy. 60. a. 

But a letter from the speaker, for allowance of privilege, is not to be 
regarded. R. Latch, 48.150. Dy. 60. in marg. 

It is no breach of privilege to file an orimnal ag^st hhn. Sal. 512. 

[A member of parliament maybe sued in C. B. by bill. Str. 734. 
Ld. Rajrm. 1442.] 

[Ifa person haying privilege be in the King’s Bench prison, a declar- 
ation may be filed a^nst him as being m the custody of the marshal, 
and no summons need be issued against hhn. 5 T.R. 361.] 

If 
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If a of a meniher be arrested, lie need not haire a mrit of pri- 

vilege, but shall be discharged by the serjeant. D’Ew. 249, 250. 

But if a servant procure bima^ to be arrested, he aball be punished 
for the contempt. D’Ew. 254. 258. 

And if he procure himself to be a servant to avoid hta debts, he shall 
have no privilege. D’Ew. 373. 

So, if he be not a menial servant he shall have no privilege. D’Ew. 
315.655. 

[An attorney, though a menial servant of a peer, has no privilege 
of parliament. Str. 1065#] 

[Whether a game-keeper is entitled to privilege ? ffu. But if he is, it 
is necessary to have affidavit what and where the manor is, that the 
lord is in possession, and that the defendant is game-keeper* 1 Wils.. 
278.] 

[Order of lords^ 28th June 1715, does not extend to all their servants, 
only such as are necessarily and properly employed about their estates 
or their pex'sons. Ibid.] 

[So, C. B. declared that privilege extended to infamous and seditious 
libels tending to inflame the mimls and alienat^y the affections of the 
jieople from his majesty, and to excite them to traitorous insurrections 
against the government. 2 Wils. 151.] 

[But, by resolution of. house of lords 29th November 1763, and of 
house of commons, 24th November 1763, writing and publishing sedi- 
tious libels is not entitled to privilege.] 

And a servant may be sued, if he be not arrested. Semb. 1 Mod. 
146. 

Privilege shall be allowed in all cases, except treason, felony, or the 
peace. 4 Inst. 25. Cott. Abr. Pref. 8. b. 

8o, a peer shall have privilege, if cited in the ecclesiastical court. 
Seld. 3 vol. 2 P. 1478. 

8o, a peer shall have privilege, though he be not committed in time 
of parliament, except for treason, felony, or refusing surety of the peace. 
R. 2 Car. Rush. 365. H. Pari. 30. 

Nor, shall he be taken by attachment out of chancery. D’Ew, 203. 

[The court of B. R. will not grant an attachment against a peer for 
not paying a sum of money awarded, though the defendant consent on 
condition that the aHachment shall lie in die office for a certain time. 
7 T. R. 172.] 

[Nor, against a member of parliament. 7 T. R. 448.] 

[A Scotch peer (not one of sixteen) arrested, shall be discharged on 
motion. It does not appear whether the suit was also discharged. 
Fort. 165.] 

So, privilege shall be allowed in an action by the king. H. Pari. 16 

Or, an information. H* Pari. 30. 

The privilege of a peer commences from the teste of the summons, 
and continues for twenty days after the session, and so for twenty days 
before and twenty days after every session, upon prorogation. R. by 
the Lords, 28 May 1624, and 27 Jan. 1628. 2 Lev. 72. 1 Keb. 329. 

But the commons chdm forty days before and after every session. 
2 Lev. 72. 

[On the dissolution of parlism^t, the members have privil^e 
deundo for a reasonable time. Fort. 159. Str. 985. B. R. H. 28.] 

84 , [If 
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[If a member is arrested within that reasonable time, it is breach of 
privilege. Ibid.] 

[A member so arrested may be discharged without a writ of privilege, 
on motion. Ibid, and Fort. 342.] 

[But it is on filing common bail; for it is a discharge to his person 
not to the suit. Ibid.] 

But no member shall have privilege, when he is only a trustee. R. 
13 Feb. 1700. 16 Nov. 1699. R. 24 Oct. 1702. 

Nor, shall he have privilege unless for his person, when the house 
tloes not actually sit for dispatch of business. Declared as a standing 
order, nem. con. 13 Feb. 1700. 

Nor, shall he have privilege when he is a public officer, for a thing 
done in the execution of his office. R. 28 Nov. 1699. 

Nor, shall he have privilege, if taken in execution. Vide post, 
(D 20.) 

Nor, if taken after his election, and before the session begins. 

Or, if taken before his election, he shall not have it afterwards. R. 
in Pari. 12 Mar. 1592. Mo. 340. 

And by the st. 12 & 13 W. 3. 3. all persons may sue or proceed in 
any suit in the courts at Westminster, admiralty, court of arches, pre- 
rogative court of Canterbury and York, and delegates in causes matri- 
monial and testamentary, and all courts of appeal, against any peer, 
or member, or their servants, immediately from the dissolution, proro- 
gation, or adjournment for more than fourteen days till the time of 
meeting or re-assembling, so as they arrest not the person privileged, 
but proceed by summons and distress infinite, or by original bill, sum- 
mons, and distress infinite, till common bail fined, &c. 

So, by the st. 11 G. 2. 24. in any court of record, Wales, or county 
palatine. 

And by the st. 12 & 13 W. 3. 3. none staid by privilege, shall be 
barred by the sUitute of limitations. 

And by the same statute, no original debtor or accountant to the king 
shall have privilege but from arrest. 

Nor, shall a member have his privilege, when he has once waived it. 
20 Nov. 1702. 

[Waiver of privilege must be in writing. B. R. H. 37.] 

[It is never as to the person, only to give a power of suing. Ibid.] 

Or, if he begins at law, he shall not have privilege, upon a bill in 
equity to be aided against such suit. 1 Ver. 329. 

[If a peer, plaintiff*, gives rule to examine witnesses, it is not breach 
of privilege in defendant to examine. 2 Vesey, 298.] 

[If peer brings action at law, it is not breach of privilege in defendant 
to bring bill for injunction. Ibid.] 

[Peers maybe sued in B. R. by original bill. Say, 63. Cowp. 844. 
2 H. Bl.267.299.] • ' 

The privileges, liberties, and jurisdiction of parliament are the right 
and inheritance of the subject. By the Commons, 19 Jac. Rush. 53. 

, But none shall be imprisoned by the serjeant for breach of privilege 
till tlie matter be examined by a committee, and reported to the house. 
R. 13 Feb. 1700. 

[The lords have privilege from arrest, &c. as well as the commons. 
Seld. 3 vol. 2 P. 1 178.] 
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[No peer lias privilege of yieerage or of parliament against being 
compelled by process ot courts of Westminster-hall to pay obedience 
to habeas corpus directed to him. Order, 7th February 1757, 8th June 
1757.] 

They shall not answer to a complaint against them in the house of 
commons. Seld. 3 vol. 2 P. 14<78. 

[TJie statute 4 G. 3. c. 24. has converted what was before a privi- 
lege, into a legal right ; and under that statute members of parliament 
are entitled to frank letters,] 

[A Roman Catholic peer is not entitled to frank. 2 Bos. & Pull. 
139.] 

[The statutes 24 G. 3. sess. 2. c. 37., and 35 G. 3. c. 53. regulate the 
number and weight of letters to be franked.] 

[By stat- 4 G. 3. c. 33. the creditor of a member, a merchant, may 
on affidavit sue out writ and serve him, and if he does not make 
satisfaction in two months, he shall be bankrupt from the time of 
service.] 

[Merchant committing act of bankruptcy, creditors may sue out com- 
mission, and commissioners proceed, notwithstanding privilege.] 

[But the person shall not be arrested or imprisoned except for cases 
made felony by the bankrupt acts.] , 

[By stat. 10 G. 3. c. 50. peers and members may be sued at any time, 
and the suit shall not be impeached or stayed by privilege ; but the 
person not to be imprisoned.] 

[The court may order the issues from time to time to be sold, and 
plaintiff's costs to be paid, and the residue retained till the purpose of 
tlie writ answered, and tlien the is^es or money returned.] 

[Rule of court of B. R., C. B., or exchequer, may be enforced by 
distress infinite.] 

[11* member is illegally taken, and detained by process of B. R., and 
is brought by habeas corpus to be charged in execution in C. B., they 
will remand iiiin, that he may be discharged by B. R. Barnes, 199.] 

(D 18.) Assistants in parliament. 

All the judges of the realm, and barons of the exchequer of tlie coif 
shall be attendant and assistant m dorno superiori parliamenti. 4 Inst. 
4. 50. 

So, the mastei’s of chancery. 4 Inst. 4. 

So, the attorney and solicitor-general. 

And the king’s council. 4 Inst. 4. 

But the presence of the judges, &c. is only for their advice, not for 
their consent. Seld. 3 Vol. 2 P. 1650. 4 Inst. 4. 

(D 19.) Proxies. 

A commoner cannot have any proxy. 4 Inst. 12. for he himself is 
elected. Ha. Pari. 11. 

But a lord in parliament may have his proxy. 4 Inst. 12. 

And such proxy shall be a lord of parliament. Ibid. 

And this is the constant course since 1 H. 8. Seld. 3 vol. 2 P. 1477. 

Yet, anciently, a bishop made a proctor of the clergy his proxy. 
4 Inst. 1 2. 

And others not barons. Seld. 3 vol. 2 P. 1477. 


And 
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And the usual course for a temporal lord to make a temporal lord 
his proxy^ and for a lord spiritual to make a spiritual lord. -Seld. 3 vol. 
2 P.1477. 

A lord may name two or three for his proxies ; as, 1 El. 4 Inst. 12. 
Vide infra, the order, 2 Gar. 

So, two or three conjunctim et divisim. 4 Inst. 12. Seld. 3 vol. 2 P. 
1477. 

And in such case, all present ought to assent or dissent ; for if one 
be content and the two odiers not content, it is no vote. K. 4 Inst. 13. 
Ha. Pari. 11. 

But he shall not have above two proxies. By order, 2 Car. Rush. 269. 
The proxy is appointed by the lord upon leave for his absence. 

And it has usage for it, d tempore Ed. 1. Seld. 3 vol. 2 P. 1476. 

But he may be summoned with a clause, that he do not make a proxy. 
Ibid. 

If a lord appears in parliament, though he speaks or argues nothings 
his proxy is thereby revoked. R. 1 El. 4 Inst. 13. Ha. Pari. 11. 

(D 20.) Absents. 

By the st. 5 R. 2. 4. if any summoned to parliament, viz. lord, knight, 
citizen, or burgess, absent himself without cause, he shall be amerceil 
and otherwise punished as hath been antiently used : tliat is to say, 
a lord by the peers ; a knight, citizen, or burgess^ by the commons. 
4 Inst. 43. 

By the st. 6 H. 8. 16. none shall depart from the house of commons 
without licence of the speaker and commons, entered in the book of 
the clerk, before the end of tlie parliament, on pain to lose his wages. 

And he who departs may be fined by the commons. 4 Inst. 44. 
D*Ew. 809. 

So, a lord may be fined by the lords. 4 Inst. 44. 

So, an information lies for a contempt. Semb. H. Pari. 17, 18. 

But, a burgess being ill, cannot be discharged for it. Cont. Bro. 
Pari. 7. 4 Inst. 8. acc. R. acc. D’Ew. 244. 281. 307. 

Nor, a member detained in execution. D’Ew. 244. 2 Ed. 4. 8. a. 

Per Dy. Mo. 57. and if he be, by the st. 1 Jac. 1 3. he may be taken in 
execution again. 

Or, absent upon an embassy. D’Ew. 244. 

Yet, if a member, absent for illness, request his discharge, or his 
distemper be incurable, he may be discharged, and another elected in 
his stead. H’Ew. 337. 429. 

(E 1.) IgJarliament siummanco ; anD tbe ftcffinnkiff of it 

The writ of summons to parliament issues at least forty days before 
the beginning of a parliament. 4 Inst. 6. Vide ante, (C — D 8.) 

The parliament cannot begin without the presence of the king, either 
in person or by representation. 4 Inst. 6. 

The king is often present in person. 

Or, if the king be out of the realm, there may be a special commis- 
sion to the eapitaUsjmtidarius of the realm, to nold and proceed in the 
parliament. 4 Inst. 6, Vide Roy, (H 1, 2.) 

And if the custos of the realm be engaged, &c. there may be a com- 
mission to hold it in the name of the kmg, or himself; Cott. Ab. 19. 

So, 
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8o, if the king be infirm, a commission shall issue to certain lords of 
parliament, to hold &c. the parliament. ^ Inst. 6. 

So, it was 19 Jac. Rush. 33. Ha. Pari. 3. 

So, if a parliament begins by the king in person, it may, after pro- 
rogation by the king, be summoned before commissioners. 4 Inst. 7. 

If the king pleases that the parliament shall not begin at the day o^ 
the return of the writ summons, a writ patent under the great seal tested 
before the day of the return, and dirwteA prddatis^ magnatibus^ pro^ 
ccrihtis hujus regni^ ac militihus^ civibus^ et hurgemihus^ &c. shall be read 
at the day of the return in the upper house before the lords, and 
other commons there assembled, whereby the parliament shall be 
prorogued to another day. 4 Inst. 7. 

So, it was 1^5 El. Vide post, (M.) 

And in such case the parliament does not b^n till the day to 
which it is prorogued. 4 Inst. 7* 

[The courts are bound to take notice of the commencements, pro- 
rogtitions, and sessions of parliament. 1 Lev. 296. cited Doug. 97 n. 

And that even when the proceedings are on a private statute. Ibid. 

(E 2.) In what place assembled. 

Antiently both houses of parliament sat together. 4 Inst. 2. 2 Inst. 
267. 

But it appears cont. per Prynne in his pref. Cot. Ab. 5. 

As in 4 Ed. 1. 2 Inst. 267. 

Anno 50 Ed. 3. the bouse of commons assembled in the chapter^ 
house of the abbot of Westminster. Cot. Abr. pref. 1 3. b. 4 Iiist. 2. 

The place was antiently St. Stephanas chapel. 

Every day before the house of commons assembles, prayers are 
said in the house by the speaker’s chaplain. 

So, upon solemn days, as 30 Jan. 29 May, 5 Nov. &c. some di- 
vine is desired to preach a sermon before the house. 3 Jan. 1710. 

But none shall be recommended to preach before the house unless 
he be of the dignity of a dean, or of a doctor in divinity. R. 31 Jan. 
1699. 

(E 3.) Things done at the beginning of a parliament : In 
the house of lords. [[Et vide post, (E4.)[] 

At the first day of tlie parliament, the king sets forth the causes 
of summoning the parliament. 4 Inst. 7. 

Or, the chancellor or keeper for him. Ibid. 

Or another^ tbo ugh- the chancellor be present ; as^ rtie chief justice. 
4 Inst. 8. 

The king’s chamberlain, &c. 4 Inst. 8. and marg. imb. 

When the commons go to choose their spe^er, the lords appoint 
four justices, and two masters in chancery, to be receivers of petitions 
for England, Ireland, Wales, and Scotland, which shall be delivered 
within six days ensuing. 4 Inst. 1 L 

And three justices and two masters are eppointed Mcehrers of pe- 
titions for Oascoign, Guien, Poitiers, Nomuiiuiy, Ai^ou, 8cc. which 
shall be delivered within .#ix days ensuing. Ibid. 

Then six of the ten^oral and two 4rf the spiritual nobility tire ap- 
pointed triers of the petitions of England, Ireland, Wales, and »Scot- 

lund 
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land, who, or four of whom, assisted by the king’s counsel, sit in tlie 
treasury chamber, and try whether the petitions are reasonable to be 
proposed to the lords. Ibid. 

As many are appointed triers of the petition of Gascoign, &c. Ibid. 

And this course still continues, though Gascoign, &c. are lost Ibid. 

CE 4.) In the house of commons. 

By the St. 5 El. 1. every knight, citizen, burgess, and baron of the 
cinque ports, before he enters into the parliament -house, or has a voice 
there, shall take the oath of supremacy, (and by the st 7 Jac. 6. the 
oath of allegiance) before the lord steward or his deputy, or suffer the 
penalties, as if he had sat without election, return, or authority. 

By the st. SO Car. 2. 1. sess. 2. no peer, or member of the house of 
commons, shall vote or sit during any debate, after the speaker is 
chosen, till he take the oaths of allegiance and supremacy, and repeat 
and subscribe the declaration against transubstantiation and invocation 
of saints, &c. betwixt nine and four of the o’clock, at the table, in a 
full house, in such order as the house is called over, on pain to suffer 
as a popish recusant convict, See. and a writ sliall issue to elect a new 
member, &c. 

By the st. I W. & M. 8. every person required by any act to take 
the oath of supremacy made 1 El. 1. or the oath of allegiance made 
S Jac. 4. which are hereby abrogated, or either of them, sliall instead 
thereof take and subscribe the oaths of allegiance and supremacy here 
prescribed. 

By the st. 7 & 8 W. 3. 27. every member of the house of commons 
was obliged to subscribe the association. But by the st. 1 Ann. 22. this 
part of the said act is declared to be void. 

By the st. 13 & 14 AV. 3. 6. no peer, or member of the house of com- 
mons, shall vote or sit during any debate, after the speaker is chosen, 
till he take and subscribe the oath of abjuration, (and by the st. 1. Ann. 
22. it shall be taken as there altered,) at the time, place, and on the pain 
nt supra by the st. 30. Car. 2. 2. 

[Vide etiam, 1 G. 1. st. 2. c. 13. 40 G. 3. c. 67.] 

If there be not any lord steward, the treasurer or comjitroller of the 
household by common usage is his deputy to all intents. D’Ew. 
122 . 

If there be a lord steward, he may appoint others to be his deputies 
to take the oaths. D’Ew. 40. 

And other lor^s may be appointed. 

Or, any of the members, after they are sworn, may be his deputies, 
for giving the oaths to others. D’Ew. 40. 

(E 5.) Choice of a speaker. 

Antiently . there was no constant speaker. 4 Inst. 2. 

But there. was a speaker, 44 H. 3. Semb. D’Ew. 40. 

And the first prolocutor named upon record was 51 Ed. 3. viz. Sir 
Tliomas Hungerford. D’Ew. 40. Cot. Ab. pref 1 3. b. 

» But in the parliament rolls, temp. R. 2. and from that time, the 
speaker is frequently mentioned. D’Ew, 41. 

None can be speaker without election of the commons. 4 Inst. 8. 

And their election is free. D’Ew. 41. 


But 
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But the kinjy may recommend. 4? Inst. 8. Cot. Abr. pref. 14?. b. 

Or refuse him. Ibid. 

Yet, antiently, there was no command for the election of a speaker. 
D’Ew. 4*1. 

The first command for it was 2 H. 4*. Ibid. 

And it was afterwards omitted, 7 & 8 H. 4*. Ibid. 

But it is now usual, and by long usage necessary at this day. Ibid. 

The speaker elect disables himself. 4* Inst. 8. 

Then he is presented to the king in the house of lords, and there 
excuses himself. 4 Inst. 8. Rush. 480. 

And from the 6th year of H. 6. they hare usually made an excuse. 
D’Ew. 42. 

But sometimes he does not make any excuse ; as, Mr. Harley did 
not, 13 W. 3,; and, antiently, it was not made except for cause; as, 
5 R. 2. was the first excuse, and not allowed. 1 H. 4. 6 H. 4. H. 5. 

28 H. 6. 29 H. 6. it was not made. D’Ew. 42. 

And, before confirmation by the king, he was called speaker, when 
the commons were summoned to attend tlie king. 16 Nov. 1699. 

So, 21 Oct. 1702. But usually he is not so called. 

If the speaker be approved by the king, he prays; 1. Freedom of 
speech, and all their antient privileges ; 2. Pardon for mistakes, and 
that he may resort to the commons for a declaration of their intent; 
3. Access to the king. 4 Inst. 8. 21 Jac. Rush. 119. Ha. Pari. 4. 

Freedom from arrest, of speech, and access to the king, and candid 
construction of their proceedings. 3 Car. Rush. 484. 

So, per Mr. Harley, 1702. 

The house of commons cannot assemble without their speaker. 
4 Inst. 8. 

And, therefore, if he cannot attend for sickness, he shall be dis- 
cliarged ; as, John Cheyne, 1 H. 4. Win. Sturton,*! H. 5. Sir John 
Tirrel, 15 H. 6. Ibid. 

After the speaker chosen, and the oaths, according to the st. 30 Car. 2. 
and 1 3 W. 3. taken, a bill is read ; and from thence the session begins. 
So, 23 Oct. 1702. 

And after a bill read, the house is summoned to attend the king in 
the house of peers, to hear the king’s speech. 

Sometimes the house is summoned to attend the king before a bill is 
read; so it was, 16 Nov, 1699 ; so it is usually done. So, it was 1702, 
1710. 

And the king’s speech was reported to the house by the speaker, 
before a bill was read, 16 Nov. 1699 ; but the speaker said, that he could 
not do it till the oaths were taken, according to the statutes. 21 Oct. 
1702 . ^ ' 

And it was not reported, till after a bill read, and committees ap- 
pointed, and other orders made, 23 Oct. 1702. 

After a bill read, and before committees appointed, &c. 29 Nov. 

1710 . 

After the king’s speech is reported, the house usually returns thanks 
for it. So, 23 Oct. 1703. 29 Nov. 1710. 

And appoints a day for the consideration of it. 16 Nov. 1699. So, 
23 Oct. 1702. 


Then 
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Then a day is appointed, in which the bouse will resolve itself into 
a committee for the consideration of it. 24* Nov. 1699. 

And the house appoints a committee, for an address upon their vote 
of thanks* 

Or, to be drawn upon their vote, and the debate in tlie house. 
29 Nov. 1710. 

When the address is reported from the committee, it may be agreed 
to, or amended by the house. 30 Nov. 1710. 

After the house agrees, it shall be presented to the king by the whole 
house usually. 30 Nov. 1710. 

And the members of the privy council are appointed to in(|uire the 
time when the king pleases to be attended by the house. 30 Nov. 
1710. 

The summons to attend the king is made by the usher of the black 
rod. 

Or, by his deputy-usher. 16 Nov. 1699. 

When the speaker reports the king’s speech, he prays a copy of it, 
and reads the copy. 16 Nov. 1699. 29 Nov. 1710. 

So, the speaker ought to be conformable to the command or order of 
the house ; and therefore, if he be required by the majority to propose 
the question, it will be a breach of privilege if he disobeys, ihougli it be 
by the king’s command. R. 16 Car. 3. Rush. 1137. 

(E 6.) Committees appointed. 

The commons in parliament are the general inquisitors for the realm. 

Inst. 11. 

And at the beginning of the sessions, it is their principal care to ap- 
point committees for grievances, &c. Ibid. 

The general committees appointed after the reading of the first bill, 
are, a committee for religion, for grievances, for justice, for trade, for 
privileges, and elections. 13 Feb. 1700. 16 Nov. 1699. So, 23 Oct. 

1702 . 

A committee is general, u c. of the whole house ; dc quo vide post, 
(E IS.) or a private committee. 

(E 70 Chairman. 

The committee appoints one of them for chairman. 4 Inst. 1 2. 

The chairman reports the resolution of the committee to the house. 
Ibid. 

Or, another whom the committee appoints for this purpose. Semb. 
IbuL 

(E 8.) Committee for a private bill. 

In a committee for a private bill, the chairman shall not sit without a 
week’s public notice set up in the lobby. Declared for a standing order, 
IS Feb. 1700. 

And upon the report of a private bill, he shall inform the house, 
whetiher the allegations of the bill are examined, and the parties con- 
cerned have consented, to the satisfoction of the committee. Declared 
for a standing order, 16 Feb. 1700. So, 24 Nov. 1699. 

Before a private bill be considered by a committee of the lords, a copy 

of 
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of it shall be delivered to every one concerned in it Declared for a 
standing order, 16 Nov, 1705. 

And if an infant be concerned, a copy shall be delivered to his 
guardian, or next relation of full age, not concerned in interest, nor in 
the passing of the bill. Declared for a standing order, 16 NoV, 1705. 

By a standing order of the lords, 23 April 1698, a committee shall 
tike no notice of the consent of any person to any private bijl, unless he 
appear before them, or there be an affidavit of two persons made, tliat 
he is not able to attend, and doth consent to the bill. 

If a bill be for a sale of land in such a place, and a purchase in an« 
other, the committee shall see that the values are fully proved, and that 
there be an agreement for- the purchase, and that the bill provides for 
the effectual purchase and setdement of the lands, as it is desired. 
Ordered 16 & 19 Feb. 1705. 

And if trustees are appointed by the bill, they ought to appear per- 
sonally before the committee, and accept the trust under their hands. 
Declared for a standing order, 16& 19 Feb. 1705. 

The lord, who makes the report of the committee, shall report that 
all orders were observed by the committee. Order, 16 Feb. 1705. 

(E 9-) Committee for Other purposes. 

So a committee is frequently appointed for other purposes ; as, for 
inspection of the journals of another session. 27 Nov. 1699. 

For the inspection of the journals of the peers. 

But it was not usual till later times to appoint committees to de- 
termine any particular thing, without a report to the house. Cot. Ab. 
Pref. 14.b. 

(E 10.) Instruction to a committee. 

After a committee is appointed, the house may give any particular 
instruction to it. So, 27 Nov. 1699. 

So, a matter referred to one committee may be afterwards transferred 
to another. 11 Jan, 1699. 


(E 11.) Witness attending the house, or a committee. 

If a witness refuse to attend the house, or a committee, he shall 
be summoned by order of the speaker, or chairman, to attend. Vide 
post, (E 15.) 

But no witness pays any thing for being summoned to the house, or 
a committee. Declared 29 Jan. 1699. 

Nor shall he be arrested upon his coming to or departure from the 
committee ; and if he be, the house upon motion will discharge him. 
R. 15 Feb. 1699. 

An officer may be summoned to attend with the public books of a 
corporation, &c. 

If any one directly or indirectly attempts to prevent a witness from 
appealing, or giving testimony, or tampers with a witness, in respect of 
the evidence to be given to the house, or to a committee ; this is a mis- 
demeanor, and the house will proceed against him with severity. R. 
24 Oct. 1702. 29 Nov. 1710. 

So, if a witness gives false testimony to the house, or a committee. 
R. 24 Oct. 1702. 29 Nov. 1710. 


(E 12.) 
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(E 12.) When committees are to sit. 

A committee cannot continue sitting after the house is assembled. 

And if committees are hdjourned, a committee cannot sit till com- 
mitt^s be again revived. Declared for a standing order, 23 Jan. 1699. 

(E 13.) Committee of the whole house ; when necessary. 

The house will not proceed upon a petition, motion, or bill for 
granting money to the king, charging the subject, or compounding 
or releasing a debt due to the king, except in a committee of the whole 
house. Declared for a standing order, 29 Nov. 1710. Vide post, (H 17.) 

(E 14.) Committee for justice. 

A committee for justice may summon any judges, and examine 
them in person, upon complaint of any misdemeanor in their office. 
1 Sid. 338. 

(E 15.) Committee of elections. 

The committee of privileges and elections usually meets in the speaker\s 
chamber, and then adjourns into the house. 

There ought to be to the number of five, who are named of the com- 
mittee before adjournment. 

And there ought to he at least eight of them continuing in tlie house, 
otherwise the committee does not proceed. 

But it is usually ordered, that all the members present have votes. 
So, Journal, 13 Feb. 1700. So, 23 Oct, 1702. But, antiently, it was 
otherwise. 

A petition which concerns an undue election or return, &c. is usually 
referred to the committee of privileges and elections. 

‘ And the committee usually appoints the day for hearing. 

Or, the house may direct the hearing upon a particular day. 14 Dec. 

1710 . 

But it may be heard* at the bar of the house. 1 Dec. 1710. 

And, antiently, it was referred to the determination of the king and 
the lords. Semb. Cot. Ab. Pref. 14. b. 

So, if^ upon a double return ordered to be shown to the house, it 
appears that there were equal votes for all the candidates, it may be de- 
clared void, and a writ ordered for a new election, without a reference 
to the committee- 1 Dec. 1710. 

So, if one of the parties returned waives his return, it may be amended 
by the house. 2 Dec. 1710. 

This committee considers all matters concerning the return, election, 
and privileges of tlie members. Journal, 13 Feb. 1700. 16 Nov. 1699. 
23 Oct. 1702. 

Double returns are usually determined in the first place; for the 
house is not full before the determination of them. Journal, 15 Feb. 
1700. 16 Nov. 1699. 23 Oct. 1702. 

It is usually ordered, that all returns be questioned within fourteen 
days. Journal, 13 Feb, 1700. 16 Nov. 1699. 

So, within fourteen days after another return made. Journal, 13 Feb. 
1700. 23 Oct. 1702. 

That any person, returned for two places, shall elect for which he will 
serve within three weeks, if there be not any question of the return for 
such place. Journal, 13 Feb. 1700. 23 Oct. 1702. 


That 
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Tiiat aJl persons, returned upon a double return, withdraw till their 
return be determined. Journal, 13 Feb. 1700. 23 Oct. 1702. 

And every member ought to withdraw when his return, election, or 
privilege is debated. Ibid. 

[List of voters intended to be objected to, how and when delivered to 
. clerk of house of commons. 53 G. 3. c. 71.] 

[Recognizances by petitioners for payment of costs. Ibid.] 

[Costs taxed as between attorney and client. Ibid.] 

And only two counsel of a side shall be admitted. Journal, 13 Feb 
1700. 

As to a petition concerning an election, or privilege. Vide post, 

The Serjeant shall give order to the door-keepers and messengers to 
attend the committee of privileges and elections, and provide that none 
crowd the stairs below, or above in the gallery. Declared for a stand- 
ing order, 16 Dec. 1690. 

The witnesses at the committee shall be examined separately, and 
then withdraw ; and the passage shall be free for this purpose. Declared 
for a standing order, 16 Dec. 1699. 

If the house judges a petition concerning election, frivolous or vex- 
atious, it will order satisfaction to the party grieved. R. nem. con. 
1 3 Feb. 1 700. R. 24 Oct. 1 702. 

If it appears, that any person procured liimsell* to be elected or re- 
turned, by bribery or corruption, the house will proceed with severity 
against him. R. nem. con. 13 Feb. 1700. R. 24 Oct. 1702. Vide 
post, (G 5.) 

[By stat. lOG. 3. c. 16. and 11 G. 3. c. 42., after day appointed to 
consider petition, the first time there are one hundred members present,* 
the names of forty-nine present are to be drawn out of the names -of tlie 
whole house ; each party names one not drawn ; each party strikes out 
alternately one of the forty-nine, till they are reduced to thirteen ; these 
fifteen make a committee to determine the election ; thirteen must be pre- 
sent. None can vote who have not been present every sitting. They 
have power to send for persons, papers, &c. and to examine on oath. 
Notice is to be given to all parties. If there are more than two parties 
interested, the thirteen ballotted members nominate the two nominees. 
Made perpetual byst. 14 G. 3. c. 15.] 

[The two members chosen out of the thirteen under the 11 G.S. 
c. 42. may be set aside for any of the same causes as those chosen by lot.] 

[Vide 1 Gabbett, 103. 139.] 

(F) IPetitiom 

(F 1.) By the lords, or commons, to the king. 

Petitions in parliament are, some of grace, some of right. 4 Inst. 

n. 

Some by the lords temporal, some by the lords spiritual, some by the 
commons, some by all of them. Ibid. 

The parliament shall not be ended, till all petitions are .answered. 
Ibid. 

Petitions ought to be certain, to which a certain answer may be given. 

Ibid. 

VoL. V. T Xhe 
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The commons ought to petition the king, and acquaint him with their 
grievances. 18 Jac. By the king to the parliament. Rush. 22. 

A petition against recusants presented to the king by the lords and 
commons, 1 Car. and the king’s answer. Rush. 181. The like, 4 Car. 
Rush. 516. 

(F 2.) By other subjects to the king. 

So, any subjects may of right make a petition to the king for redress 
of grievances. R. 27 Oct. 1680. 

And if any traduce the right of such petition, it is unlawful. R. 
27 Oct. 1680. 

But if subjects framed petitions to the king in a public cause, 
and collected a multitude of hands to it, it was a misdemeanor and 
lineable. R. 2 Cro. 37. R. Mo. 755. 

So, by the st. 13 Car. 2. 5. no person shall solicit or procure the 
hands or consent of any, above the number of twenty,' to any petition, 
remonstrance, or address to the king, or both or either house of par- 
liament, for the alteration of matters established by law in church or 
state, unless first consented to and ordered by three justices of peace, 
or the major part of the grand jury, at the assizes or quarter sessions, 
or, if in London, by the mayor, aldermen, and common council. And 
none shall present to the king, both or either house of parliament, any 
petition, remonstrance, or tiddress, accompanied with excessive num- 
bers of people, more than ten at once, on pain of a sum not exceeding 
100/. and three months’ imprisonment, without bail, for every offence, 
to be prosecuted in B. li. the assizes, or quarter-sessions in six months 
after, and proved by two witnesses. 

[This statute is not virtually repealed by the bill of rights. 1 W. 
& M. sess. 2. c. 2. s. 1. art. 5. Dougl. 592.] 

(F3.) Petition to the coinmons. 

So, a petition may be to the house of commoifcs : as, for a false 
election, or return of any to serve in parliament. 

But such petition shall be within fourteen days after the committee 
for privileges and elections is appointed, or witliin fourteen days after 
a subsequent return made. 16 Nov. 1699. 

And if a petition in another session, for a matter not heard upon 
the petition in the former session, varies from the first petition, it shall 
be rejected; as, if the first petition be against two, and the second 
^against one member only. 28 Nov. 1699. 

And it may be referred to the committee to examine, whether the 
second petition be of the same nature in substance with the first. 
29 Nov. 1699. 

And if it be not the same in substance, it will be ordered that the 
committee do not proceed upon it. 

If the petition be not signed, it shall not be received. 

So, if it be against no person in certain, it shall be rejected. 30 
Oct. 1702. 

So, every petition ought to contain such certainty^ and particularity, 
that a direct answer may be given. Ha. Pari. 9. (Vide 4 Inst. 11.) 

[Petitions may be presented within six months after report.] 

[Vide supra. (E 15.)] (F 4.) 
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(F 4.]) The proceeding upon petitions. 

When a petition is presented to the house of commons, sometimes 
upon disclosure of the substance of the petition, it will be rejected. 
18 Dec. 1699. 

Sometimes it shall be referred to a committee to examine the matter 
of the petition, and report it, with their opinion, to the house. Dec. 
1699. 

Sometimes the matter of the petition shall be examined at the bar of 
the house. R. 24 Oct. 1 702. 

After a petition received and read, the petitioner, by leave of the 
house, may withdraw it. 

All petitions ought to be discussed before the conclusion of the par- 
liament. H. Pari. 9. 

(G 1 .) Cbc laU) aiiD U0a9:e of parliament. 

The parliament, suia propriia legilms et consuetudinibus siibsistit. 4 Inst. 
15. 50. 

All matters moved, concerning the peers or commons in parliament, 
ought to be determined according to the usage and customs of parlia- 
ment, and not by the law of any inferior court. H. Pari. 14. 

(G 2.) In preventing annoyances. 

By the ancient usage of parliament, proclamation shall be made in 
Westminster at the beginning, that none, on pain that he forfeit all tliat 
he has, shall wear a privy coat, or armour, in London, Westminster, 
or the suburbs. 4 Inst 14, 

So, proclamation shall be made, that no games or pastimes shall be 
used to the disturbance of the parliament. Ibid. Order 12 Dec. 1699. 
Ha. Pari. 18, 

So, it was ordered that the door of the speaker’s chamber be locked 
at the sitting of the house, and the keys laid on the table. 24 Nov. 
1699. R. for a standing order, 24 Oct. 1702. 

« That the serjeant prevent footmen and others sUmding on the stairs 
in the passage to the house, to prevent annoyance by them. Declared 
for a standing order, 18 Jan. 1699. 

That letters be not delivered by the postman, till the rising of the 
house. R. 24 Oct. 1702. 

(G 3.) In inquiring of misdemeanors. 

The commons are the* general inquisitors of the realm. 4 Inst. 
11.24. 

And therefore, if a lord spiritual or temporal commit oppressicM]i, 
bribery, extortion, &c. the commons shall inquire of it ; and if, by the 
vote of the house, the crime appears to have been committed, they 
transmit it with the evidence to the lords. 4 lust. 24. 

(G 4.) What are good grounds for an inquiry. 

Common fame is a sufficient ground of a proceeding in the house <Jf 
commons by inquiry, or by a complaint, if need be, to the king or the 
lords. R. 1 Car. by the commons. Rush. 217. 

T 2 (G 5.) 
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(G 5.) In punishment of offences : — In the lower house : — 
Offences done by the members : — Bribery. 

One Long gave 4Z. to be chosen, and was removed. 8 El. 
4 Inst. 23. 

The house will proceed with severity against any chosen by bribery 
or corruption. 29 Nov. 1710. Vide ante, (E 15.) — Vide officer (I). 

Hill writing a book to the dislionour of the house of commons, ot 
which he was a member, and for discovering the conferences of the 
house, after examination, was expelled, and committed to the Tower 
for six months, and fined 500 marks. 23 El. 4 Inst. 23. 

(G 6.) Offences by others. 

A mayor taking 4/. for electing a burgess was fined and imprisoned. 
8 El. 4 Inst. 23. [Vide ante, (D 10.) ] 

One committed to the Tower for striking one, returned upon record 
as a burgess to parliament ; for he ought to take notice of the record at 
his peril. Ibid. 

So, a man who misbehaved himself at elections, was ordered to be 
prosecuted by the attorney-general. 18 Nov. 1702. 

So, where the bishop of Worcester was censured for a violation of 
the privileges of the commons, at the election of a knight for the county 
of Worcester, there was an address to the queen for his removal from 
the place of lord almoner. 18 Nov. 1702. 

The lords addressed contra ; but he was removed. 

After the impeachment of the duke of Buckingham, the university of 
Cfimbridge chose him their chancellor, by which they displeased the 
house of commons. 2 Car. Rush. 372. 

How the lords proceed upon an impeachment. Vide post. 
(L18, &c.) 

[The house of lords may fine and imprison for a breach of privilege ; 
thus, for a libel on one of their members. 8 T. R. 314.] 

[The house of commons have authority to commit in cases of contempt 
as for a breach of privilege. 14 East. 1. 4 Taunt. 401. 5 Dougl. 

166.] 

[The outer-door may be broken open after demand and refusal to 
arrest under the speaker’s warrant issued for a breach of privilege, pur- 
suant to a resolution of the house of commons. 14 East. 1.] 

[As to when the military may becalied in aid to execute the speaker’s 
warrant of arrest, issued pursuant to a resolution of the house of com- 
mons. 14 East. 163.] 

[In justifying a commitment for a breach of privilege under the 
speaker’s warrant, pursuant to a resolution of the house of commons, 
the facts uppn which the resolution professes to proceed need not be 
averred. 14 East. 1.] 

[A member of the house of commons committed for a breach of pri- 
vilege, cannot be discharged on a habeas corpus during the session. 

2 Blk. 754. 3 Wils. 188.] 

(G 7-) Things done or said in parliament shall not be ques- 
tioned elsewhere. 

A thing moved or done in parliament shall not be discussed else- 
where. 4 Inst. ,15. 

And 
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And therefore, the judges shall not give any opinion of a matter of 
parliament 4 Inst 15. 

If any absents himself from parliament, if a suit or information be 
for it in B. R., he shall plead to the jurisdiction of the court, that it 
ought to be determined in parliament — So, the bishop of Winchester, 
3 E»d. 3, 4 Inst. 15. and an information against thirty-nine for the same 
cause, 3 & 4 Ph. & M. and six submitted, but nothing done to the 
others. 4 Inst. 17. 

By the st. 4 H. 8. 8. all accusations of members, for any matter in 
parliament, shall be void. Ha. Paid. 7. 

No member shall be molested for a thing said or done in parliament, 
except by the house. By the commons, 19 Jac. Rush. 53. But the 
kiiig razed it out of the journal. Ibid. 54. R. 5 Car. Rush. 663. 

The king shall not give credit to an information of a thing done or 
said in parliament, till he be informed by the house itself By the 
commons, 19 Jac. Rush. 53. But the king razed it out of the journal. 
Ibid. 54. 

An address, that the king would shew his indignation against those 
who misrepresent proceedings in parliament. R. 28 Nov. 1699. 

So, none ought to be censured by another court for the proceeding 
in parliament. Per Pym. 3 Rush. 1132. 

[If a libel charge a member with criminal language held in parlia- 
ment, the court will grant an information against the libeller, without 
a denial of the chai’ge by affidavit. Doug. 387.*] 

But for a matter out of parliament, a member of parliament may be 
punished elsewhere, after the end of the session, if he be not questioned 
for it in parliament. R. 5 Car. Rush. 663. (Qw.) 

If for a thing not done in the way of parliament. Ibid. (Q?/.) 

As, a conspiracy to inveigh against the judges or king's counsel in 
parliament, without an intent to prosecute them in a legal course, but 
with intent only to defame them. R. 5 Car. Rush. 663. 

(G 8.) Liberty of speech. 

Freedom of speech is the antient and undoubted right and inheritance 
of parliament. Claimed 19 Jac. Rush. 46. But disallowed by the 
king. Ibid. 52. and then claimed by protestation. Ibid. 53. But the 
king razed it out of the journal. Ibid. 54. 

By tile st. 4 H. 8. 8. all suits, &c. against R. Strode and his accom- 
plices, or any other Jiereafter, for any bill, speaking or reasoning of any 
thing concerning the parliament, sh^l be void. 

This statute was a particular law. R. by all the judges, 5 Car. Rush. 
662. R. cont. in parliament. Cro. Car. 604. 

But all members of parliament ought to have freedom of speech 
upon matters debated in parliament, by the course of parliament. R. 
by all the judges, Rush. 662. 

And none shall be put to answer elsewhere for speaking in parlia- 
ment, though it be suggested to be with a bad intent. R. in Parlia- 
ment, 1667. Vide Cro. Car. 604. 

By the st. 13 Car. 2. 1. there was a proviso, that nothing in the said 
act should extend to deprive either house of parliament, or the members 
thereof, of their just and ancient privilege of debating any matters 
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propbunded in either house, or at any conference or committee,* or 
touching the repeal or alteration of any old, or preparing any new law, 
or redressing any public grievance- But members shall have the same 
freedom of speech and privileges as before. 

And by the st. 1 W. & M. 2. sess. 2. it is declared, that the free- 
dom of speech and debates, or proceedings in parliament, ought not 
to be impeached or questioned, in any court, or place out of parliament. 

(G9.) Debates there shall not be divulged. 

So, debates in the house of cbmmons ought not to be divulged with- 
out the order of the house. 

So, the lords ought not to take notice of any thing debated by the 
commons, till it be declared to them by the commons. R. 16 Car. 
5 Rush. 1147. 

Nor, the commons, of a thing debated by the lords. 3 Rush. 1 147. 

(G 10.) In legem daiione : — The manner of enacting a sta- 
tute. There ought to be the assent of king, lords, and 
commons. 

Every act of parliament shall have the assent of the lords and com- 
mons, and of the king. 4 Inst. 25. 2 Inst. 1 57. 

If there be the consent of one or two of tliem, it is only an ordinance. 
4 Inst. 25. 

So, if it be with the consent of the king and the lords temporal only, 
(without the spiritualty,) and the commons. Semb. 4 Inst. 25. Vide 
ante, (D 1.) — Post. (R 3.) 

Or, with the consent of the king, and the lords spiritual only, (with- 
out the temporalty,) and the commons. 4 Inst. 25. 

And therefore an ordinance by the lords, 6 Ed. 3. that none shall 
refuse to serve die king as a judge, or otherwise, in Ireland, does not 
bind the subject. 2 Inst. 47, 48. 

So, the 46 Ed. 3. that none of the profession of the law shall be 
chosen by the commons to serve in parliament. 4 Inst. 48. 

So, a bill by the king to attaint any with the assent of the lords, 
without mention of the commons, is not a law. F, Pari, 3, 

(G 11.) Bill introduced. 

A bill may be introduced by any member. 

But it shall be after an order of the house, upon a motion for such 
a bill ; and it is ordered, that such member prepare and bring in the 
bill. 24 Nov. 1699. 

And sometimes a committee is ordered to prepare a bill. 28 Nov. 
1699. 

But a private bill shall not be brought in, without a petition which 
suggests the causes for it. Ordered and declared for a standing order, 
15 Feb. 1700. Ord. 24 Nov. 1699. 

Nor, in the upper house. Declared for a standing order. 7 Dec. 
1699. 

And such petition to the lords shall be signed by all concerned in the 
consequences of the bill. Ord. 16 Feb, 1705. 

And it shall be referred to two judges, who ought to summon before 

them 
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them all who may be concerned in the bill, and make a report under 
their hands of the state of the case, and their opinion of it. Declared 
for a standing order, 16 Feb. 1705. 

(G 12.) Bill read. 

A bill shall be read three times before it be passed. 

A private bill shall be printed. 

So, in the house of lords it shall be printed, and delivered t6 the clei k 
• for the lords. Ord. 16 Nov. 1705. 

Three days ought to intervene between every reading of a private bill. 
Declared for a standing order, 15 Feb. 1700. Ord. 24 Nov. 1699. 

It shall not be i^ead to the lords upon a day appointed for hearing of 
causes, before the cause heard. Ord. 14 and 18 Jan. 1705. 

When a bill is presented upon mi order of the house, it shall be re- 
ceived and read the first time. 23 Oct. 1 702. 

Though it be a private bill. 12 Dec. 1699. 

Or, the first reading may be appointed upon a subsequent day. 

19 Dec. 1699. 

And if, upon receipt of the bill, no time be appointed for reading 
it, it shall be afterwards read upon motion, or, upon motion, a day shall 
be appointed for reading it. 20 Dec. 1699. 

Or, the first reading may be appointed immediately after the receipt. 
24 Jan. 1699. 

After the first reading, it shall be ordered that the bill be read a se- 
cond time. 16 Nov, 1699. 

And sometimes, that it be read a second time at a certain day. 
29 Nov. 1699. 

Though it be a private bill, 30 Nov. 1699. 

If a day certain be not limited for the second reading, there ought to 
be a motion, upon which a day shall be appointed. 11 Dec. 1699. 

Or, upon motion for the second reading, it shall be read imme- 
diately. 

And sometimes the second reading is directed to be in a full house. 

20 Jan. 1699. 

Sometimes afternoon of such a day. 25 Jan. 1699. 

Sometimes upon such a day, and tliat nothing intervene. 24 Jan. 
1699. 

(G 13.) Committee. 

After the second reading, the bill shall be committed to a committee 
to be considered there. Vide ante, (E 6, 7, 8.) 

Sometimes it is committed to a committee of the whole house. Vide 
ante, (E 13.) 

If there be no objection to a bill, upon the second reading, nor any 
blank in it, it shall be ingrossed without a commitment. — So it was, 

6 Feb. 1699. 

Sometimes it shall be committed upon the first reading. D^Ew. 1769. 
So, bills of grace, as for a general pardon, shall be passed upon the 
first reading, without more. D’Ew. 73. 464, 465. 

Sometimes the bill shall lie, without an order to be committed, or 
ingrossed. D’Ew. 111. 

Yet, reguUirly, upon the second reading, if it be not passed or re- 
jected, it ought to be committed or ingrossed. D’Ew. 

T V And 
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And it ought to be committed or ingrossed upon the day when read; 
though anciently it has been done upon another day. D’Ew. 27. 

(G 14.) The duty of the speaker upon the reading. 

After the reading of a bill, it shall be delivered, witli a brief of i^ to 
the speaker, who reads the title, and then reports the substance ot the 
bill to the house. 

So, in the house of peers. D’Ew. 17. 

(G 15.) Bill opposed, or debated. 

After the bill is read, and the effect of it reported to the house, it 
may be opposed by any member. 

‘ And a bill may be opposed, debated, or rejected upon any of the 
readings. 

Upon the first reading. D’Ew. 17. 

Upon the third reading. T)’Ew. 271. 

But the usual course is upon the second reading. D’Ew. 17. 

(G 16.) Bill ingrossed. 

After a bill is passed the committee, and reported to the house, it 
shall be ordered to be ingrossed. 

So, if no objection be to the bill, nor any blank, it may be ingrossed 
upon the second reading, without commitment. So it was done, 
6 Feb. 1699. 

But a bill transmitted From one house to another, is not ordered to 
be ingrossed ,* because it was ingrossed, and comes in parchment from 
the other house. D’Ew. 17. 20. 148. 

So, bills of grace, as for naturalization, pardon, &c. are not ordered 
to be ingrossed ; because they come to the house engrossed in parch- 
ment, and signed by the king. D’Ew. 20. 

(G 17-) Bill passed the house. 

After the third reading of a bill by the clerk, and the effect of it re- 
ported by the speaker, if nothing be spoken to it, the speaker proposes 
the question, whether it shall be passed ? D’Ew. 45. 

(Gl8.) Transmitted for the assent of the other house: 

From the commons to the lords. 

When a bill is passed by the commons, the clerk, within the bill at 
the top upon the right hand, writes, sozt baiUe aux seigneurs. D’Ew. 45. 
Fitz. Par!. 1. 

Then it shall be transmitted to the lords by some of the commons. 

When a bill is presented by tlie commons to the other house, the 
chancellor and lords rise, and at the bar receive it from those who bring 
it from the commons. D’Ew. 585. 

(G 19.) From the lords to the commons. 

If a bill be passed by the lords, it shall be indorsed, soit bailie aux 
commons. Dy. 93. a. 

Then it is tiansniitted to the commons by two of the assistants in the 
house of peers. 


These 
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These being admitted into the house of commons, after three congees 
at. the table, inform the house that the lords have passed such a bill, and 
they read the title. D’Ew. 45. 

If the messengers of the lords see the speaker, at his entry into the 
house of commons, they cannot deliver the bill, but ought to deliver it 
in the house. D’Ew. 688. 

And where a speaker received it at the door, and took it and delivered 
it to the house, it was returned to the lords. Ibid. 

(G 20.) Amendments to a bill by the lords. 

Though a bill be transmitted to the lords, yet it remains a bill of 
the commons. D’Ew. 576. 

If the lords make an amendment by the omission, change, or addition, 
of any words, it ought to be written in paper with a reference to the line 
where it ought to be made. D'Ew. 20. 576. 

And then the lords subscribe the bill with these words, a cesty hill 
ovesque les amendments a mesme le bill amiexc les seigneur' s sont assejitus- 
D’Ew. 576. 

But the amendments ought not to be written in parchment. D’Ew. 
534. 576. 

When a bill, with amendments, is returned to the other house, there 
the bill shall not be read another time, but the amendments only. 
D’Ew. 271. 

If the amendments are agreed to by the commons, die bill is amended 
by them. D’Ew. 576. 

If one house does not approve the amendments of the other, it cannot 
reject them ; but ought to reject tlie whole bill, or receive it with the 
amendments. D’Ew. 513. 537. 

But one house may make additions to the amendments of the other. 
D’Ew. 534. 

If the lords add a new clause, or proviso to a bill, it shall be ingrossed 
ill parchment, and subscribed, soil bailie aux commons^ and then the bill 
with the clause annexed shall be transmitted to the commons, with this 
subscription, a cesty bill ovesque le schedule ou jprovision a mesme bill 
annexe les seigneurs sont assentus. D’Ew. 26. 576. 

(G21.) Royal assent. 

The king usually gives his assent to acts passed by both houses in 
person. 

But he may declai'e his assent by letters patent, and appoint any one 
to notify such assent, ahd the clerk to indorse it, in the usual form. 
D’Ew. 389. Dy. 93. 

And by the st. 33H. 8. 21. the king’s royal assent by his letters 
patent under his great seal, and signed with his hand, and notified in his 
absence to the lords and commons, is and ever was of as good strengtli 
as though the king had been present, and assented publicly to the same, 
and shall hereafter be taken for effectual. H. Pari. 40. 

When the kin^ is ready to ^ve the royal assent, the clerk of ihe 
crown reads the title of a public bill, and if the king allows it, t!ie clerk 
of the lords says, le ro^ le vetdt. D’Ew. 35. 1 16*. 

If it be a private bill, the clerk says, soil fait come il est desire. 
D’Ew. 35. 


After 
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After the other public and private bills are approved, or disapproved, 
the clerk of the crown reads the title of the act of subsidy, to which the 
clerk of the lords gives the. king’s answer, viz. le roy remercie ses loyal 
subjects^ accept leur benevolence^ et aussi le veult, D’Ew. 35. 

Then if there be an act of pardon, after the title read by the clerk of 
the crown, the clerk of the lords pronounces, les prelats^ seigneurs, et 
commons, en ce present parliament assemUees, au nom de touts vous aiUres 
subjects, remercient ires humblement votre majeste, et prient d Dieu vous 
donner en sante htme vie et longue. Ibid. 

But acts for a subsidy or a pardon sometimes have tlie assent, before 
other public or private acts. D’Ew. 76. 116. 

If the king disallows the bill, the clerk pronounces, le roy s^avisera. 
D’Ew. 35. 

But if letters patent for his assent are not signed by the kingj but 
the stamp of his name put to them by another, it is not sufficient. 
Semb. Dy. 93. 

[Vide 33 G. 3. c. 13. as to indorsing the time of assent.] 

(G 22.) Inrolment of an act. 

After the royal assent given, the clerk of the parliament transcribes 
every public act into a roll, and subscribes, h royle veult. D’Ew. 35. 

So, he transcribes every private act, and at the beginning says, m 
parliamento inchoat. et tent.. See. intei' al. inactitat. ordinal, et stabilit. 
Juit sequens hoc statutum ad vetbum ut sequitur, viz. — Then at the end 
adds, ego A. B. clei'icus parliamenti virtute brevis supradict. domince nostra: 
regmee de certiorand. mihi direct, et hiis annex, cerf ifico superius hoc scrip- 
turn vemm esse tenor, act. pari, supyradict. in eo brevi express. In cujus rei 
testimonium, S^c. D’Ew. 36. 

Public acts after inrolment are delivered into chancery, and this is 
the original record. R. Hob. 109. 

But private acts are not inrolled, without the suit of the party ; and 
therefore tlie original bill, filed among the bills of parliament, :uid 
marked with the great seal, as the course is, is the original record of 
it. Ibid. 

(G 23.) Promulgation. 

Before the invention of printing, the usage was, after the conclusion 
of a parliament, to transcribe all the acts in parchment, and by a writ to 
every sheriff of the kingdom command, quodstatuta ilia etomnes articulos 
in eisdem contentos in singulis locis in halliva sua tarn infra libertates quam 
extra, ubi expedire viderit, public e ptoclamari et Jirmiter teneri facer et^ 
4 Inst. 26. H. Pari. 36. 1 Ch. R. Arg. 51. 

And this writ was sometimes in Latin, sometimes in French. 
4 Inst. 26. 

The sheriff' thereupon proclaimed them in his county court, where a 
transcript was preserved, that every one might read it, or take a copy of 
it. Ibid. 

So, by certicn ari, the tenor of the record of every act may be removed 
into the chancery, and delivered by the hand of the chancellor into B. R. 
4 Inst. 43. 

And by mittimus from B. R. it may be afterwards sent to C. B., or the 
exchequer. Ibid. 

And 
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And the king by writ may command, that each court the act fnniter 
ohservari J'aciaL 4 Inst. 43# 

But proclamation by the sheriff is not necessary; for every one 
ought to take notice of every thing done- in parliament. 4 Inst. 26*. 
H. Pari. 36. 

And since printing has been used, the proclamation has been disused. 
1 Ch. R. Arg. 53. 

(G 24.) Conference with the lords. 

Upon any message from the lords, the commons may desire a con- 
ference with them upoii tlie subject matter of the message. 15 Feb^ 
1700. 

The commons send one of their members to desire such conference. 
15 Feb. 1700. 

If the lords consent to the conference, and appoint the time and 
place, the member reports it to the house. 17 Feb. 1700. 

After a conference appointed and agreed, managers shall be named 
for it. Ibid. 

And instructions may be given to the managers. Ibid. 

(G 2*5.) The manner of putting the question. 

After a question is proposed, a motion may be made for the previous 
question, whether the question proposed shall be now put. 2 Nov. 
1702. 

After the previous question proposed, the first question may be 
amended : agreed. Ibid. 

But not after the previous question put. Agreed. Ibid. 

If the previous question be moved and seconded, it shall be put first. 
Ibid. 

And if it be carried in the affirmative, the main question shall be 
put. Ibid. 

(G 26.) The manner of voting in the house of peers. 

In the house of peers, tlie lords deliver their votes sei'iatim^ beginning 
from the youngest baron. 4 Inst. 34. 

And they say content, or not content. Ibid. 

If the vote be delivered conditionally, as if he says, content as fur 
forth as it swerves not from the law of God and the church, and imports 
no deadly sin, the condition shall be rejected. So it was, 6 H. 6. 
4 Inst. 35. 

(G 27.) Tn the house of commons : — At a committee. 

At a committee, upon a division, the noes goes to one part of the 
house, the yeas to the other ; for to the question they say, yea, or no. 
4 Inst. 35. 

Though it be a committee of the whole house. Ibid. 

And then the number appears. Ibid. 

(G 28.) In the house. 

When the commons sit as an house, upon a division, if it cannot be 
determined by the sound of the voices which party is the majority, the 
noes sit, and the yeas go out of the house. 4 Inst, 35. 


Then 
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Then two are appointed to number the parties, one the yeas, the 
other the noes, and deliver the numbers to the speaker in the house. 
4 Inst. 35. 

(G 29.) Conference with the people. 

If a new thing, or aid, be demanded, the commons may answer 
that they cannot consent without conference with their counties. 
4 Inst. 14. 

So, it was answered 9 Ed. 3. when a new sort of subsidy was de- 
manded. 4 Inst. 34. 

(H) Cbe fiiutiiect matter of latao. 

(H 1.) The parliament is absolute. 

The parliament makes statutes, &c. concerning matters ecclesiastical, 
civil, capital, common, criminal, martial, maritime, &c. Co. L. 
no. a. 

The legislative power of parliament is so absolute, that it cannot be 
limited to things, or persons. 4 Inst. 36. H. Pari. 46. 

Parli amentum omnia j^otest. Per Mont. Ch. J. 

The arduous and urgent affairs concerning the king, the state, and 
defence of the kingdom and church, the maintenance and establishment 
of the laws, and the redress of grievances, are proper subjects for coun- 
sel and debate in parliament. R. by the commons, 19 Jac. Rush. 53. 
But the king razed it out of the journal. .Ibid. 54. 

The writ of summons says, that the parliament is summoned jyro 
arduis et urgent, negotiis^ nos^ statum et difensionem regni et ecclesiee con- 
cernen. 

And therefore, not only things delivered by the king, or his chan- 
cellor, are subjects of their debate; but also all other affairs. 

H. J. P. 5. 

(H 2.) May give the king a legislative authority. 

By the stat. 28 H. 8. 17. power was given to the successor of the 
king to repeal by his letters patent, after his age of twenty-four years, 
any act which he had assented to before such age. 2 Rol. 164. 1. 42. 

(H ^i.) Dissolution of a marriage, &c. 

So, the parliament may annul a marriage. Pr. st. 8 & 9 W. 3. 27, 
Dissolve a marriage, and make the children illegitimate. Pr. st. 
9&10W. 3. 11. M.J. P. 47. 4 Inst. 36. 

Dissolve a former, and enable another marriage. Pr. st. 11 & 12 

W.3. 2. 

Make a separation between husband and wife, for the severity of 
the husband. Pr. st. 12 & 13 AV. 3. 16. 

So, it may make a bastard to be legitimate. H. P. C. 47. 4 Inst. 

36, 37. 

, Make the issue inherit in the life of his ancestor. H. J. P. 47. 
4 Inst. 36. 

(H 4.) Consultation about the king^s marriage. 

So, the king advised with his }wliainent in relation to his marriage. 
Cot.Ab. 9, 10. 
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The subject matter of laws. 

(H 5.) Enabling a sale, &c. and practicable by the rules of 

law. 

So, the parliament may enable a sale, or settlement of lands, not 
practicable by the rules of the law ; as, it may enable an infant to make 
a sale for the discharge of debts, &c. Pr. st. 10 & 11 W. 3. 46. 

To make a jointure during his minority. Pr. st. 9 & 10 W. 3. 8. 

Or, a settlement of an estate upon marriage. Pr. st. 1 0 & 11 W. 
3. 38. 

Or leases. Vide Pr. st. 10& 11 W. 3.48. 

To execute a power. 

So, it may enable a lunatic to make a sale, lease, &c. Pr. st. 
9 & 10 W. 3. 16. 

To execute a power. 

So, it may enable any, by marriage-settlement or otherwise disabled, 
to sell lands for payment of debts. 

To make a provision for wife or children. 

To the intent to settle other lands to the same uses. 

So, it may enable a charge to be transferred from one estate to an- 
other. Pr. st. 10 & 11 W. 3. 27. 

So, it may enable a sale of copyhold lands. Pr. st. 9 & 10 W. 3. 5. 

Or, vest them in trustees for payment of debts. Pr. st. 9 Sc 10 
W.3. 32; 

So, it may make sucli a will to be the last will. Pr. st. 12 & 13 
W. 3. 27. 

It may adjudge a minor of full age. 4 Inst. 36. 

May make an alien a natural subject. Ibid. 

(H G.) Matters criminal : — Attainder. 

A bill of attainder may be against a man after his death. 4 Inst. 36. 
As. R. 3. was 1 H. 7. Bac. H. 7. 13. 

So, against a man not arraigned, nor put to his answer, though he 
was in custody ; as, against sir John Mortimer, ^ H. 6. — Against the 
earl of Essex Cromwell, 32 Hen. 8. But such proceeding ought to 
be condemned. 4 Inst. 37. 

So, an attainder may be by bill in all cases where the parliament 
pleases. Cot. Abr. Prsef. 1 0. Cot. Abr. 6. 

So, by the st. 1 Jac. 2. the duke of Monmouth was attainted for 
high treason. 

And by the st. 8 W. 3. 4, sir John Fenwick was attainted for the 
same offence. 

And by the st. 13 & 14 W. 3. 3. the pretended prince of Wales. 

So, it is usual by an act of attainder to enact, that such an one shall 
be attainted, if he do not render himself at such a day. 

So, by an act, an absent man was attainted, with a reward to him 
who should apprehend him, whether he were alive or dead. Cot. 
Ab. 6. 

[If a man is attainted unless he render himself at a certain day, and 
before the day is taken into custody, he may plead it as a surrender. 
John Murray of Broughtoifs Case, 1746. Foster, 47. N. B. This 
was denied in lord Duffus’s Case, in parliament, 7 G. 2. Com. 440. 

So, 
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S05 in outlawry. It was denied in sir Tliomas Armstrong’s Case, 
3 St. Tr. 895. But allowed in Roger Johnson’s M. 2 G. 2. Str. 
824.] 

[A person may be attainted by an incomplete description, if it is not 
repugnant to truth ; thus lord Forbes of Pitsligo was attainted by the 
name of lord Pitsligo. Foster, 79.] 

[If an act enacts, that if A. does not surrender on 12th July, he shall 
stand attainted from the 18th April preceding, he is capable of taking 
lands by descent in the intermediate time ; and such descent does not 
become divested or avoided by his not rendering himself to justice on 
the 12th July, so as to prevent the forfeiture in prejudice of the crown. 
Fost. 88.] 

(H 7*) Exile. 

So, the parliament sometimes makes an act for the banishment of a 
person. 

Though he be not before convicted for any offence. Cot. Abr. Praef. 1 0- 

(H 8.) Fine and imprisonment. 

So, the parliament, by an act, may impose a fine or imprisonment 
upon a person, without a trial by the law. Cot. Abr. Praef. 10. 

(H 9 .) Matter civil : — Tallages : — Are granted by parlia- 
* ment. 

No tallage or aid shall be granted without the assent of parliament, 
by the common law. 2 Inst. 59, 60. 528. 533. Rush. 429. R. in Pari. 
3 Car. Rush. 513. And by the petition of right. 3 Car. Rush. 590. 
Vide Praerogative, (D 40.) 

By the st. 25 Ed. 1. 6. conf, chart, no manner of aids for any occasion 
shall be taken, but by the common assent of the whole realm, and for 
the common profit of it. Vide 2 Inst. 529. 

By St. dc tallagio non concedendo^ 34 Ed. 1. milium tallagium^ vcl 
auxilium ponatur seu leva ter ^ sine voluntate ct assensu archiepiscoporum, 
episcoporum., comitum^ baronum^ militum^ hurgensium^ ct alioi'um liherorum 
com. de regno. Vide 2 Inst. 532. 2 Rol. 174. 1. 5. 

Cmtuma antiqua^ viz. for every sack of wool 6s. Sd., for 300 wool- 
fells 6s. Sd.^ for one last of leather 136. 4d.j was granted by parliament. 
2 Inst. 59. 4 Inst. 29. 

And no custom can be enlarged, or imposed de novo^ without the 
assent of parliament. 2 Inst. 60, 

But such grant is void. 2 Inst. 61. Vide Praerogative, (D 48.) 

So, by thest. 14 Ed. 3. sess. 2. 1. the prelates, earls, and commonalty 
shall not be grieved with any aid, or to sustain any charge, if it be not 
by common assent in parliament. 2 Rol. 172. 1. 35. . 

By st. 1 Ed. 3. 7. coirf. by H. 4. 13. commissions to prepare men 
of arms, and convey them to the king, at the charge of the shire, 
shall not be granted any more. 2 Rol. 172. 1. 25. 174. 1. 25. Vide 
War, (B 6, 7.) 

By the st»25 Ed. 1.7. die king shall take such aids, &c. without 
common assent no more. (Vide 2 Inst. 530.) 

By st. 45 Ed. 3. 4. no imposition shall be put upon wool, &c, without 
the assent of parliament. 2 Rol. 175. 1. 2. 

So,' 
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^ So, no tallage or charge can be put by the privy council, without the 
assent of parliament. 2 Rol. 1*74. 1. 10. Vide Roy, (E 5.) 

And though it was certified to the king by his judges, 12 Car. that 
when the safety of the kingdom requires, the king may by writ com- 
mand all his subjects to provide, &c. ships, &c. for defence of the king- 
dom, and compel the doing of it in case of refusal ; and though judg- 
ment was given against Hampden for such refusal, and the case afterwards 
refused to be argued. 2 Rush. 355. 480. Cro. Car. 524. 3 Rush. 

App. 159. Yet it was afterwards declared illegal by parliament, and 
judgment given against the levyers of the tax. Cro. Car. 601. 

And by the st. 16 Car. 14. ship-money and the extrajudicial opinion 
of the justices and barons, and the writs, and the judgment against 
Hampden, are contrary to the laws, &c. of this realm, &c. 

And by the same stat. the petition of right shall be firmly observed, 
&c. and the proceeding upon ship-writs, &c. be vacated, &c. 

(H 10.) And the disposal examined by parliamerR. 

By the st. 25 Ed. 1.6. conf. chart, all aids shall be employed for the 
common profit of the realm. Vide 2 Inst. 529. 

And a committee was appointed for examining how subsidies given 
for the recovery of the palatinates were employed. 1 Car. Rush. J 76. 

(H 11.) Customs. 

When they began. Vide Praerogative, (D43, &c.) 

Anciently no custom was paid by native or alien, but for wool, wool- 
fells, and pells. 4 Inst. 29. 

The first custom, viz. 6s, 8d. upon every sack of wool, 6s. 8d. upon 
300 woolfells, and 13s. 4^7, u{K>n a last of pells, was imposed as it seems 
3 Ed. 1. 2 Inst. 59. 4 Inst. 29. Dy. 43. b. 

By the st. 3 Ed. 1 . upon merchants strangers Ss. 4c/. in a noble ultra 
antiquam custumarn. Vide 2 Inst. 59. Forst. 15. 

But this does not extend to wool made into cloth. 4 Inst. 29. 

The first statute which imposed a custom upon cloths, was the 
21 Ed. 3. (Vide 4 Inst. 29.) 

And another custom was imposed by the st. 27 Ed. 3. st 2. 1 . and 
36 Ed. 3. 1 1. 2 Rol. 173. 1. 15. (Vide 4 Inst. 30.) 

By the equity of whicli, all cloths made of wool only, are now charged 
pro rdtd. R. 2 Jac. 2 Inst. 61, 62. 4 Inst. 31. 

(H 1^2.) Tonnage and poundage ; how granted. 

Tonnage and poundage was granted for the safeguard of the sea and 
commerce. 4 Inst. 32. 2 Rol. 174. 1.20. 181. 1.10. Forst. 37. 

And at first poundage only was granted ; as, 2 R. 2. Forst. 38. 

Afterwards tonnage and poundage. 

And that 6d. per pound. 2 Rol, 175. 1, 25. Forst. 38. 

Afterwards Sd. per poundage. 2 Rol. 175. 1. 45. 

Afterwards \2d. 2 Rol. 176. 1. 15. 

Then 2s. for tonnage, and 6c/. for poundage; as 5 R. 2. Forst. 38. 

Anno 21 Ed. 3. 2s. for every ton of wine, and 6d. per pound for all 
merchandize impK)rted, being granted by order of the king and the }>eers, 
was first established by parliament. 47 Ed. 3. Forst. 38. 

And it was granted at first for years. 2 Rol. 175. J. 5. 


Some- 



ms 


PARLIAMENT. 


SometimeB pro hac vice. (Vide 4 Inst. 32.) 

Sometimes the ffrant was intermitted. Ibid. 

Anno 3 H. 5. it was granted for life; and never before. 4 Inst. 32. 
2 Inst. 61. 12 Co. 34. Forst. 39. 

Anno 31 H. 6. it was granted for life, but woollen cloths excepted ; 
as, ever afterwards. 4 Inst. 32. 

4 Ed. 4. and 12 Ed. 4. it was granted to him for life ; but without a 
retrospect. 4 Inst. 32. 2 Rol. 175. 1. .50. 

So 1 H. 7. and ever since it has been granted for life. 4 Inst. 32, 33. 
As, i H. 8. not in print. 

So, by the st. 1 Ed. 6. 13. the st. 1 Mar. sess. 2. 18. the st. 1 El. 20. 
the st. 1 Jac. 33. 

By the st. 6 W. 8c M. 1. it was granted only for five years. 

By the st. 12 Car. .2. 4. it was granted to the king for his life. 

So, by the st. 1 Jac. 2. 

By the st. 6 Ann. 11. a moiety of these customs inward was granted 
for ninety-six years ; and by the st. 1 G. 12. to the king and his heirs. 

By the st. 7 Ann. 7. s. 28. the other moiety was granted to the queen 
and her heirs. 

So, by the st. 3 G. 7. the subsidy outward. 

So, 34 H. 6. 6. it was granted m Ireland, and was not due before. 
2 Rol. 179. 1. 15. 

And therefore, where the king took it without a grant by parliament, 
it was unlawful. 

So, where the king had charged an annuity upon tlie subsidy of ton- 
nage and poundage, it was avoided by parliament. 2 Rol. 176. 1. 20. 
Vide Praerogative, (D 48.) 

(H 13.) Subsidy, fifteenth, &c. 

A subsidy was an aid granted by parliament upon land and goods, 
viz, 45. by the pound upon land, and 25. Sd, upon goods ; and double 
upon the goods of aliens. 4 Inst. 33. Dy. 43. b. 

The fifteenth is also an aid granted by parliament ; and it was at 
first quinto-decima pars honorum mobilium. But by commission 8 Ed. 3. 
it was ascertained in every town of England, and recorded in the ex- 
chequer, and afterwards granted according to such assessment. 2 Inst. 
77. 4 Inst. 34. 

A tenth wa.s, dccima pars honorum, and rateil according to the fif- 
teenth. 4 Inst. 34. 

The commons did not use to give, besides tonnage and poundage, any 
more than one subsidy, which amounted to 70,000/., and two fifteentlis, 
each amounting to 29,000/., and the clergy only one subsidy, which 
amounted to 20,000/. 4 Inst. 33. 

Anno 31 El. the commons first gave two subsidies and four fifteenths. 

4 Inst. 33. — So, 32 H. 8. Forst. 33. ' 

Anno 35 El. three subsidies and six fifteenths. — So, 39 El. (Vide 
4 Inst. 33.) 

i Aniio 43 El. four subsidies and eight fifteenths. (Vide 4 Inst. 33.) 

Anno 3 Car. they gave five subsidies. Ibid. 

The manner of taxation of a subsidy was by tw’o taxers, who, being 
authorised by commission, chose a clerk to act with them, and these 

swore 
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swore four or six in each county to make an assessment, which was re- 
turned by indenture. Forst. 34. 

(H 14.) Upon what terms granted. 

And the parliament may grant a tax, or tallage, to the king, upon 
what terms or conditions they please. Seld. Jud. Pari. 17. Cot. 
Abr. 22. 

As, 6 Ed. 3. that the king for the time to come should not burthen 
his subjects. Cot. Abr. 13. 

So 22 Ed. 3. a fifteenth was granted, upon condition that 405. per 
sack upon wool should cease, and tlie deceit of the merchants should 
not be pardoned. 2 Rol. 173. 1. 30. 174. 1. 15. 

So, tonnage and poundage at first were granted upon conditions. 
2 Rol. 175. 1. 25.50. 

So, a certain sum may be granted absolutely, and a large sum upon 
condition. Cot. Abr. 19. 

[Commissioners must charge land-tax on the several divisions, paro- 
chial or other, according to the proportions assessed on them under 
4 W. & M. Parker, 74.] 

[Exchequer has a general superintend an ce over all concerned in tlie 
revenue; it is restrained where the commissioners have final jurisdiction, 
not where they exceed it or neglect their duty. Ibid.] 

[Commissioners of window-duty (and of others semble) are only an- 
swerable for what they respectively receive, not for the deficiency of 
others, but the division must make it good. Parker, 167.] 

[TL'lie deputy post-master cannot demand any additional sum for de- 
livering letters at the houses of the persons residing in the town. 
4B. M. 2149.] 

[Letters must be delivered in all post-towns, on paying the legal 
postage only. 4 B. M. 2153. 3 Wils. 445.] 

(H IJ.) A caution that no such grant be afterwards made. 

By the $t. 25 Ed. 1. 7. and 34 Ed. 1. st. 4. 3. it was enacted, that the 
maletolt upon wools be released, and nothing taken for it in future. 
2 Rol. 173. 1.40. 45. 

By the st. 25 Ed. 1. 5, 6. the king grants that he will not draw any 
aids, tasks, or prizes into a custom for any thing done heretofore. 2 Rol. 
173. 1. 50. 

So, 36 Ed. 3. a gi’eat subsidy being granted, it was provided that it 
be not drawn into example. 2 Rol. 180. 1. 10. 

(H 16.) Begin in the house of Commons. 

So, the grant of a supply ought to begin in the house of commons, 
and if it be proposed by the lords at a conference, it will be a breach 
of privilege. R. 16 Car. 3 Rush. 1146. 

(H 17.) The method of granting a supply. 

No charge shall be imposed upon the subject but in a committee of 
the whole house. Vide ante, (E 13.) 

\ et, in private bills, this is sometimes dispensed with. 

No money shall be given to the king but in a committee. 

If a motion be, that a supply be granted to the king, it shall be con- 
VoL. V. U sidered 



290 PARLIAMENT. 

sidered in a committee of the whole house. 15 Feb. 1700. So, 25 Oct. 
1702. 30 Nov» 1710 . 

If it be resolved in a committee in the affirmative, the chairman re- 
ports that the committee has resolved it, and directed him to report it 
when the house will receive it, and another day is appointed for the 
report. 18 Feb. 1700. So, 27 Oct. 1702. 1 Dec. 1710. 

When the report is made, the house appoints a day to resolve them- 
selves into a committee to consider of the said supply. 28 Oct. 1702. 
2 Dec. 1710. 

When any resolution is made in a committee, a day is appointed for 
the report. 30 Oct. 1702. 

When a supply is resolved by the house, estimates of the charge are 
usually directed to be laid before the house. 2 Dec. 1710. 

[If a company is established by parliament for a particular purpose, 
(as insuring ships,) with a limited fund, which is exempted from being 
taxed, and the company afterwards by charter has its power extended 
(as to insure houses, &c.) with an increased fund, and they carry on 
their business under both jointly ; the company is liable to the land-tax 
for their whole stock, and in their corporate capacity. I B. M. 1 55.] 

(H 18.) Linnitation of the crown. 

By act of parliament, the succession to the crown may be limited. 
Vide Roy, (A 3.) 

By the St. 7 H. 4. 2, the crowns of England and France, &c. are 
entailed to king Henry, and the heirs of his body, and then to his four 
sons by name, and the heirs of their bodies successively. 

By the st. 25 H. 8. 22. the crown is entailed to H. 8. and the heirs 
of his body, viz, to the first son of him and Q. Anne, in tail general, and 
so to every other son of their bodies successively in tail general ; and 
for want of such issue, to the son and heir-male, and so to every other 
son and heir-male of the body of H. 8. successively in tail^general ; and 
for w’ant of such issue, to the first issue female of H. 8. and Q. Anne, 
viz. to Eliz. in tail general, and so to every issue female, &c. and for 
want of such issue, to the riglit heirs of H. 8. 

By the st. 28 H. 8. 7. Q. Marj'^ and Eliz. are declared illegitimate, 
and the crown entailed to the king H. 8. and the heirs of his body, 
viz. to the first son of him and Q. Jane, &c. with power to H. 8. to 
devise, &c. 

By the st. 35 H. 8. 1. after the death of H. 8. and prince Edward, 
and the heirs of their respective bodies, the crown is entailed to 
Mary and the heirs of her body, then to Eliz. and the heirs of her 
body, &c. 

Afterwards, by the st. 1 Mar. 2. sess. 4. and by the st. 1 Mar. 2. 
Pari. 1 . it is declared, that, after the decease of K. Edw. 6., the imperial 
crown, &c. did descend, remain, and come to Q. Mary, by due course 
of inheritance, and by the laws and statutes of this realm. 

And by the st. 1 El. 3. it was recognized, that in her majesty, and 
the heirs of her body, the imperial and royal estate, crown, and dig- 
nity of this realm, was as fully invested as the same were in K. Hen. 8. 
K. Edw. 6. or the late Q, Mary, at any time since the st. 35 H. 8. 1. 

By st. 1 W. & M. 2 Pari. 2. the crown shall be and continue to their 
mantles K, William and Q. Mary, during their lives, and the life of 

the 
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the survivor ; and after their decease, to the heirs of the body of her 
majesty ; and for default of such issue, to the princess Anne of Den- 
mark, and the heirs of her body, &c. 

By the St. 12 & 13 W. 3. 2. in defeult of issue of the said princess 
Anne, the crown is limited to remain to the princess Sophia, (daughter 
of Eliz. Q, of Bohemia, who was daughter of K. James 1.) and the heirs 
of her body, being protestants. 

[So, parliament may appoint a regent, in case the crown shall after- 
wards descend to a minor ; and st. 24 G. 2. c. 24. appointed Augusta 
princess dowager of Wales regent, in case any of her children succeeded 
to the crown under eighteen years of age.] 

[St. 5 G. 3. c. 27. empowers the king to appoint the queen, the 
princess dowager of Wales, or some person descended from George 2. 
and resident in Great Britain, guardian of his successor, and regent 
till the successor is eighteen ; and establishes a council of regency, and 
other regulations.] 

(H 19.) How the limitation may be secured. 

By the st. 25 H. 8. 22. all shall swear to maintain the contents of 
that statute, which entailed the succession of the crown to the issue of 
Q. Anne. 

By the st. 26 H, 8. 2. the oath there prescribed is, to maintain such 
succession, and to repute the oath to any other person as null ; and not 
to permit, or attempt, any thing to the hinderance thereof, on any pre- 
tence, or by any means. 

By the st. 28 11. 8. 7. all subjects shall swear to mainUiin the suc- 
cession, 8cc. and if any other oath hath been made, to repute it as vain ; 
and not to attempt, or permit, any thing to the hinderance, &c. 

By tlie st. 35 II. 8. 1. all shall take the oaths for the maintenance of 
the succession of that act ; and if they have taken former oaths, shall 
esteem it of the same effect as if they had taken this. 

By the st. 1 El. 3. tlie parliament . promise to defend the queen and 
the heirs of her body in their title to the crown, to the utmost of their 
power, and therein to spend their bodies, lands, and goods, &c. 

So, by the st. 1 W. & M. 2 Pari. 2. and by the st. 12 & 13 W. 3. 2. 
the parliament submit themselves and their posterities to the limitations 
of the crown thereby settled ; and promise to maintain the same with 
their lives and estates against all attempts, &c. 

By the st. 1 3 W. 3. 6. and the st. 1 Ann. 22. all in office, &c. ought 
to take an oath to maintain the succession limited by the said act of 
12 & 13. W. 3. 2. . 

By st. 1 Ann. 17. 2 Pari, if any attempt to hinder or deprive the 
next in succession from succeeding, he shall be guilty of high treason. 

(H 20.) Settlement of the king’s revenue. 

So, the parliament may appropriate a revenue for the support of the 
crown. 

[By st. 1 G. 3. c. 1. 800,000/. per annum^ out of the aggregate fund, 
is settled on the king for life; his majesty having signified his consent, 
that the hereditary revenue might be disposed of for the public utility, 
it is thereby made part of said fund. And, aiS Mr. Justice Blackstone 

U 2 observes, 
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observes, the public is a gainer of upwards of 100,000/. per annum, by 
this disinterested bounty of his majesty.] 

21.) Resumption of grants. 

So, the parliament may make a resumption of a grant made by the 
king : and this was usual in times past. Cot. Abr. Pres. 9. 

(H 22.) Matters martial : — To what the authority of parlia- 
ment is necessary. 

By several statutes, none shall be charged to take arms himself, or 
to find men of anns, without authority of parliament, if he be not bound 
to it by tenure. 2 Tnst. 528. 

Nor, to go to war out of his county. Ibid. 

Nor, to give wages to the conveyors of soldiers, nor to soldiers going 
to Scotland, Gascony, &c. which statutes are only declarations of the 
common law. 2 Inst. 528. Vide Wan, (B 6, 7.) 

And the commons, 1 & 7 H. 5. made protestation, that they are not 
obliged to the maintenance of the king’s foreign wars. 2 Inst. 528. 

By the st. of right, 8 Car. (vide the st. 16 Car. 14.) none shall be 
obliged to quarter soldiers or mariners. 

And no commissions shall issue to execute tliem by martial law. — 
It was done otherwise. 2 Car. Rush. 4*19. 

And therefore, soldiers cannot be billeted upon any subject against 
his consent. 3 Rush. 1215. 

(H 23.) Martial law. 

So martial law cannot be used in England, without authority of par- 
liament. 3 Rush. 1199. App. 76 — 81. 

(H 24.) What the king may do by his prerogative. 

To the king alone it belongs to make peace or war. Acknowledged 
by tlie commons. 19 Jac. Rush. 45. Vide Praerogative, (Cl.) 

(H 25.) Matters marine. 

The maintenance of the navy is a subject worthy of the parliament, 
and proper for it. 4 Inst. 50. 

Vide Navigation, (I 1, &c,) 

(J) 3in tobat mctboD iiiattccs of parliament isball lie 

trcateD. 

Ihe commons have a liberty to treat of matters in parliament, in 
what order they please. By the commons, 19 Jac. Rush. 53. But 
the king razed it out of the journal. Rush. 54. 

Vide ante, (G 7, &c.) 

(K) 2i(Hbat tljingo tbe parliament cannot Do. 

The parliament cannot by any act restrain the power of a subsequent 
parliament. 4 Inst. 42. 

Nor, make a statute which a subsequent parliament cannot alter. 
4 Inst. 42. Bac. H. 7. 

So, 
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So, it cannot do any tiling out of the limit of its jurisdiction r as, it 
cannot make a person inheritable in France. 2 Jon. If. 

Nor, make a determination upon an original petition, in a matter 
which does not come before them by error, &c. Skin. 52S. Vide post, 
(L 1, &c.) 

So, an act of parliament shall not change the laws of nature. And 
therefore if an act says, that a man shall be a judge in his own cause, 
it shall be void. Per Hob. 87. 

Vide post, (L 85.) 

(L) 3[uDicatnrc of parlwment 

(L 4.) Upon a writ of error : — When it lies» 

A writ of error lies in parliament of a judgment in B. R. 4< Inst. 21. 

But not of a judgment in C. B. 4 Inst. 22. Ha. J. P. 2 1. 

The Judicature of parliament is; 1. Upon a writ of error; 2. Upon 
an adjournment ; 3. Upon an appeal ; 4. Upon an accusation against a 
delinquent; 5. Upon a petition ; 6. Upon privilege. Seld. Jud. Pari. 8. 
(3 vol. 1590.) 

A writ of error lies in parliament of a judgment in B. R. in the ex- 
chequer, in the exchequer-chamber, in chancery, or before justices irr 
eyre. Co. L. 71. b. 72. a. Vide Pleader, (3 B 6.) 

And it shall be before the lords only, without the commons. R. 

1 H. 7. 20. a. Hal. J. P. 19. R. 12 Co. 63. 

Yet, a judgment there is virtually the judgment of the whole parlia- 
ment. Vide Sal. 510. 

But error does not lie in parliament upon a judgment in C. B. before 
it be affirmed or reversed in B. R. Seld. 3 vol. 2 P. 1526. Skin. 523. 

(L 2.) How the proceeding shall be : — -The petition. 

Before error in parliament, there ought to be a petition, and a licence 
under the king’s hand. Per Coke, .2 Bui. 162. 

Upon a petition to the king in French or English, and h\s fat just i- 
tia, a writ of error goes to the Ch. J. of B. R. to remove the record 
in prccsens parli amentum, 4 Inst. 21. 1 H. 7. 19. b. H. Pari. 18. 

Then the Ch. J. brings the roll, and a transcript of it, to the house 
of lords, and there leaves the transcript, after it has been examined with 
the roll, and returns with the roll itself 4 Inst. 21. 1 Rol. 14. 2 Bui. 
162. Vide Pleader, (3 B 13.) 

And with the transcript leaves the writ of error, and the bill or pe- 
tition upon which it was. allowed. 1 H. 7. 19. b. 

And it is sufficient under the «eal of Ch. J. though the writ of error 
commands the court to send the record sub sigillo, R. 1 Rol. 14. 

(^L S.) Assignment of errors^ 

[Matter of fact cannot be assigned for error in the house of peers. 
Ld. Raym. 15.] 

After the transcript is delivered by the Ch. J. into parliament, tlie 
plaintiff in error assigns his errors. 2 Sand. 224. (Vide 4 Inst. 21.) 

And the errors ought to be in writing, and left with the clerk of the 
parliament. 1 H.7. 19.b. 

When errors are assigned in parliament, a scire facias issues against 

U 3 the 
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the party, returnable at the same or a subsequent parliament. 4 Inst. 
21. Seld. 3 vol. 2 P. 1526. 

And the plaintiff shall show the errors in his bill upon which he prays 
the scire facias, 4 Inst. 22. Ha. J. P. 20. 

(L 4.) Plea to the error assigned. 

After errors assigned, the defendant shall plead in nuUo est ey'ratum, 
2 Sand. 224. 

Vide Pleader, (SB 18, 19.) 

If error in fact be assigned, it shall be sent to B. R. to be tried. 
Skin. 523. 


(L 5.) Judgment. 

The usage is, that the lords only in the upper house give judgment 
upon a writ of error. H. Pari. j9. Vide ante, (L 1.) 

So, always where the commons are petitioners, the judgment shall be 
by the king and the lords. H. Pari. 26, 27. 

And the lords ought to give the same judgment which ought to 
have been ffiven by the court that gave the first iudgment. Vide 
Pleader, (3 B. 20.) 

And, therefore, if the lords, upon error in ejectment, reverse a 
judgment in B. R. given for the defendant, and that the plaintiff be 
restored, B. R. shall not give judgment, that the plaintiff recover his 
term ; but before a remittitur entered upon the roll, application may 
be made to the lords to give a complete judgment. R. Ca. Pari. 57. 
4 Mod. 127. 


(L 6.) Adjournment to parliament. 

So, by the common law, a case of difficulty might be adjourned 
into parliament propter difficultatevi. Co. L. 72. a. 4 Inst. 105. 
2 Inst. 408. Cot. Abr. 30. 

And after a determination there, a writ shall be, commanding the 
judges to give judgment accordingly. Cot. Abr. 30. 

By the st. 14 Ed. 3. 5. a prelate, two earls, and two barons shall 
be chosen every parliament, and commissioned by the king, to hear 
complaints of delays, or grievances in chancery, B. R., C. B., or ex- 
chequer, shall cause the judges of the court where the delay is to 
bring the process before them, and calling the chancellor, treasurer, 
justices, and barons, as they think fit, to assist them, shall make a 
gopd judgment, and send to the justices where the plea did depend, to 
give judgment accordingly. Seld. 3 vol. 2 P. 1530. 

And if the case was of such difficulty as they could not determine it, 
they shall bring it to the next parliament, where accord is to be what 
judgment shall be given ; which shall be sent to the judges, with com- 
mand to proceed to judgment without delay. 

By which statute, the adjournment to parliament in cases of difficulty 
was affirmed. Co. L. 72. a. 

And remedy was also provided against delays in judgments. Ibid. 

But this provision was only for intervals of parliament. 

(L 7.) Ap- 
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(L 70 Appeal to parliament ; when it lies. 

So, an appeal lies in parliament from a decree in chancery. Adm* 
Ca. Pari. 15. 17. 20. 

And it lies as well,* where by the decree the bill is dismissed, as 
where relief is given without cause. Ca. Pari. 18. 67. 69. 76. 

And such appeals have bewi allowed without restraint, since 21 Jac. 1. 
Ca. Pari. 81. 

They were allowed by the commons inter Skinner and East-India 
Company. Ca. Pari. 81. R. Cont. by the commons. Car. 2. and 

Ann. 

And they are claimed by the lords, though a member of the house of 
commons be a party. 

And Coke Ch. J. said, that a defect in a decree shall be redressed 
only by a reference to the justices, upon a petition to the king. 1 Rol. 
631. 

So, an appeal lies from a decree in chancery in Ireland to the lords 
of parliament here ; and not to the parliament in Ireland. R. Ca. 
Pari. 83. ' 

So, it lies from a decree in chanceiy, upon exceptions to a decree 
by commissioners for charitable uses. Ca. Pari. 110. 

So, it lies upon a decree by tlie delegates. Ca. Pari. 110. Quaere? 
Cont. 2 Ver. 118. 

So, an appeal lies from a decree of the lords in the parliament in 
Ireland to the parliament of England. 

But the lords of Ireland denied the jurisdiction of the lords in the 
parliament of Great Britain; and, 25 Sept. 1715, voted that he who 
shall make such appeal shall be an enemy to his country. 

[Vide the st. Geo. 5. which declares that the house of lords of Ireland 
have no jurisdiction to judge of, affirm, or reverse any judgment, &c. 
there.] 

But an appeal does not lie to parliament upon a decree in chancery 
upon the statute for charitable uses ; for by the statute no jurisdiction 
is given but to the chancery. 2 Ver. 118. 

[Nor, from an order of the lord chancellor (entrusted with the care 
of idiots and lunatics, by the king’s sign manual) touching a luriatic, 
but to the king in council. 3 P. W. 108.] 

After an appeal to parliament, if the parliament be prorogued, tlie 
chancery shall proceed in the account. 1 Ver. S4"4*. 

(L 8.) Accusation in parliament : — When necessary. 

The parliam^t will not proceed to judgment against a delinquent 
without the accusation of somebody. JSeld. Jud. Pari. 11. (3 vol. 2 P. 
1591.) 

For they cannot be accusers and judges. Seld. Jud. Pari. 1 1. (3 vol. 
P.1591.) 

So, they cannot join with the commons or others in an accusation. 
Seld. Jud. Pari. 12. (3 vol. 2 P. 1591.) 

A peer cannot be indicted in parliament. Seld. Jud. Pari. 40. (3 vol. 

2 P. 1602.) 

U 4 (L 9.) How 
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(L 9-) How it shall be made : — By appeal. 

There are four manners of accusation in parliament ; 1. By appeal ; 
2. By complaint, or petition ; 3. By information of the attorney-gene- 
ral ; 4. By the commons ; and this by way of complaint, or impeach- 
ment. Seld. Jud. Pari. 11. (3 vol. 2 P. 1519.) 

One peer might appeal another peer in parliament for treason, &c. 
and thereupon deliver his gantlet and gages for his proof, and pray an 
answer, and, for default, judgment. Seld. Jud. Pari. 82, (3 vol. 2 P. 
1634.) 

But now, by the st. 1 H. 4. 14. such appeals are abolished. 

And also all impeachments or accusations originally by one peer 
against another. R. by the judges, and afterwards by the lords, 14 July 
1 663. Life of Clar. 215 — 222. 

(L 10.) By complaint : — jE*r parte regis^ 

A complaint may be the foundation of a proceeding in parliament. 
1. JEx jmrtc rcfiis, 2. Ex parte dominorum. 3. On the part of the 
commons. 4. Upon the complaint or petition of a private persoi>. 
(Vide Seld. 3 vol. 2 P. 1591.) 

As, if a peer petition the king, and by the king’s command it is 
referred to the parliament ; the lords will proceed upon it, without an 
information, or other foundation. Seld. Jud. Pari. 54. (3 vol. 2 P. 

1599.) 

So, by the king’s command, the parliament may proceed against a 
peer upon a process against him in another courtj as, in the court ot 
chivalry. Seld. Jud. Pari. 57. 33. (3 vol. 2 P. 1609.) 

So, upon an indictment before commissioners removed into chan- 
cery, and by mittimus^ to parliament. Seld. Jud, Pari. 40, 59. (3 vol. 
2 P. 1606.) 

How proceedings shall be upon a complaint to the lords by the com- 
mons, vide post, (L 14, 15.) 

(L 11.) By a private subject. 

A complaint by a private person is not usual for a public misde- 
meanor, except where he has an interest in it. Seld. Jud. Pari. 66. 
(3 vol. 2 P. 1612.) 

As, articles wer6 exhibited by the earl of Bristol against the duke of 
Buckingham and lord Conway, in the house of peers, for a misde- 
meanor. 1 Rush. 262. 264. 

Articles were exhibited by the lords and others of the privy council, 
and two judges, to the king, against cardinal Wolsey. 4 Inst. 89. 

But a complaint in parliament originally by a private subject, peer, 
or commoner, against another, for a misdemeanor, as well as for trea- 
son, is now illegal, if it be not by license of the king, or by his attor- 
ney-general. Life of Clar. 223. 

Yet upon complaint, that such a one has abused the house, or any 
peer, the house may examine it, and inflict a punishment, as to them 
seems good. 

Upon examination it appeared, that one combined to charge an in- 
nocent person for words in slander of the house ; he was fined, im- 
prisoned. 
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prisoned, and set in the pillory by order of the peers, without trial by a 
jury. 2 Mod. Ca. 340. 

(L 12.) By information. 

An information may be exhibited to the parliament by the king's 
attorney-general for high treason. Seld. Jud. Pari. 34. 47. (3 vol. 2 P. 
1600.5, 6.) 

So, for any misdemeanor. 

An information by the attorney-general shall be exhibited ex officio. 

Or, by command of the lords, upon a complaint of the commons, 
&c. to examine them. Seld. Jud. Pari. 14. 33. 62. (3 vol. 2 P. 1592. 
1599.) 

(L 13.) By indictment. 

So, if an indictment be against a peer in B. R. for murder or other 
capital crime, it may be removed to the house of peers by certiorari^ 
and there the proceedings shall be upon it. 

[A peer indicted of felony and murder, and tried and convicted 
thereof before the lords in parliament, ought to receive judgment for 
the same, according to the provisions of the act 25 G. 2. Fost. 
138.] 

[If the day appointed by the judgment for execution should lapse 
before such execution done, (which however tlie law will not presume,) 
a new time may be appointed for the execution, either by the high 
court of parliament before which such peer shall have been attainted, 
or by the court of B. R., the parliament not then sitting; the record ol' 
the attainder being properly removed into that court. Ibid.] 

Vide post, (L 16.) 

(L 14.) By accusation of the commons : — By petition. 

So, the commons may exhibit an accusation to the lords in parlia- 
ment, by petition or impeachment. (Vide Seld. 3 vol. 2 P. 1591.) 

The commons may exhibit a complaint in general by petition, 
without naming any person in particular: as, a complaint of the 
farmers of tlie customs for extortion. Seld. Jud. Pari. 12. (3 vol. 
2 P.1591.) 

(L 15.) How it shall be proceeded upon. 

Upon such complaint by the commons, the lords may order that the 
merchants, &c. against whom the complaint was, be summoned, and 
their answer heard. Seld. Jud. Park 13. (3 vol. 2 P. 1592.) 

If upon an examination of a complaint any one appears criminal, he 
shall be arraigned at the suit of the king; for when an accusation by 
the commons is general, it is not the suit of the commons, but of the 
kii^. Seld. Jud. Pari. 14. (3 vol. 2. P. 1592.) 

Or, the commons may afterwards impeach the parties discovered. 
Seld. Jud. Pari. 14. (3 vol. 2 P. 1592.) 

(L 16.) Arraignment : — A peer, how tried. 

For high or petit treason, or felony, or misprision of treason, a peer 

shall 
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shall be tried by his peers in parliament^ upon an impeachment. Vide 
Rush. 268. Vide Dignity, (F 1, 2.) 

So, upon an indictment, if the king constitutes an high steward. 
4 Inst. 23. 2 Inst. 49. H. Pari. 23. 

And the lords are judges whether it be treason or not. 4 Inst. 23. 

But the bishops shall not be present. Ibid. Sta. 153. a. 10 Ed. 4. 
6. b. 

And the number of peers present ought to be twelve or more. 2 Inst- 
49. Sta. 153. b. 3 Inst. 28. 30. 

The trioX per pares is of great antiquity. It was 8 'W. 1. 2 Inst. 50. 

The queen consort, or dowager, shall be tried per pares. Ibid. 

So, all women, noble by birth, or marriage, unless since the mar- 
riage, they have married under the degree of nobility. Ibid. By the 
st. 20 H. 6. 9. 

But for offences under treason, felony, or misprision, a peer shall be 
tried by a jury. 2 Inst. 49. 

So, upon an appeal. Ibid. 

So, one of the nobility of another kingdom. 3 Inst. 30. 

So, all under the degree of nobility, for treason or felony. By the 
st. 4 JEd. 3. 2 Inst. 50. 

And the indictment shall be found by a jury. 2 Inst. 49. 3 Inst. 28. 

And if the indictment be found against a peer in B. R., or removed 
thither, he may plead a pardon before the justices there, though he 
shall not confess, nor plead not guilty before them. 2 Inst. 49. 

So, if upon an indictment he does not appear, process shall go to an 
outlawry; and he shall be ovitl'awedperjudiciimi coronatorum. Ibid. 

So, by the st. 25 Ed. 3. st. 5. 2. for high treason, every one ought to 
be tried by people of his condition. 

And where the st. 35 H. 8. 2. provides for the trial of treason, or 
misprision of treason in B. R., or upon a special commission in a 
county where the king assigns, it was enacted that a peer, in such case, 
shall have his trial by his peers. 

So, by the st. 1 & 2 Ph. & M. 10. (which provides, that all trials for 
treason shall be had according to the due course of the common law), 
it was provided, that a peer indicted should answer the same indictment, 
and have his trial by his peers. 

So, by the st. 5 El. 1 & 11., 13 El. 2., 18 El. 1., and 23 El. 1. for 
treasons by those statutes. 

So, by the st. 27 El. 2. and 3 Jac. 4. for treasons made by those 
statutes. 

So, it shall be in all cases, where a new treason, or felony, is made 
by a statute, though the statute does not expressly provide lor it. Sta. 

153. b. 

A peer cannot waive his trial by his peers, and consent to be tried 
by a juiy. R. Kelg. 56. Vide Dignity, (F 1, 2.) 

And if he will not put himself upon his peers, judgment shall be 
against him as a traitor. Kelg. 57. 

[Every proceeding in the house of peers, acting in its judicial capa- 
city, is a proceeding before the king in parliament, and the house is the 
court of bur lord the king in parliament.] 

[It is founded on immemorial usage, and is part of the original con- 
stitution.] 

[It 
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[It is open for all purposes of judicature during the continuance of the 
parliament ; it openeth and shutteth with tlie session, as B. R. with the 
term.] 

[Its authority is independent of any special powers derived from the 
crown.] 

[On the trial of a peer before it, for a capital offence, whether on 
impeachment or indictment, it is the same court, whether an officer 
with the title of steward of England, is appointed to preside during 
trial, and until judgment, or not, though usual and expedient to make 
such appointment.] 

[Every peer votes on law as well as fact ; the majority determines. 
The high steward votes only as a peer.] 

[It acteth in its judicial capacity, in every order touching the time 
and place of trial, putting it off* from time to time, allowing counsel 
or not, &c. all before the appointment of high -steward ; it has di- 
rected in what manner, and by what form of words, he should be 
appointed, [Lord Danby, and the five lords. Lord Lovat.] therefore 
its existence cannot depend on that appointment. It has received and 
recorded a prisoner’s confession, which amounts to a conviction before 
his appointment ; [Lortl Derweiitwater.] it has allowed prisoners the 
benefit of acts of general pardon, [Lord Carwath, Widdrington, Salis- 
bury.] without the appointment of a high-steward, and after the com- 
mission dissolved.] 

[The lords, on 12 May 1679, (on the proceedings against lord Danby 
and the five popish lords,) declared that the office of high-steward 
upon trial of peers on impeachments, is not necessary to the house of 
peers, but that they may proceed in such trial, if an high-steward is not 
appointed.] 

[The commission then running thus, ac pro eo quod qfflcium series^ 
chain AnglidC {ci^us presentia in hac parte y'equir'itur) ut accepimus jam 
vacat it was apprehended this implied the necessity of a high- 
steward ; and therefore by the committees of the lords and commons it 
was agreed the commission sliould be recalled, and a new commission 
issue, with these words instead of them ; ac pro eo quod proceres et 
magnates in parliarnento nostro assemblati nobis humiliter supplicaverunty 
7it seneschallum A7iglicc pro hac vice constituere dignarcmur, — And all 
commissions since, on impeachments, have been in the same form.] 

[The commissions still run in the first form, on indictments, but the 
lords declare that the appointment of a high-steward alters not the 
nature of the court, which still remains the court of peers in parliament: 
this applies to indictments as well as impeachments.] 

[The commission recites that A. is indicted, that the king intends he 
should be judged before himself in this present parliament ; that the 
office of steward (whose presence is required on this occasion) is vacant; 
and appoints B. steward for this time to execute the office, with all 
things due in that behalf.] 

[This does not constitute a court of the high-steward, a right of judi- 
cature, which the commission supposes to be in a court then subsisting 
before the king in parliament ; he is to preside as speaker or chairman 
during trial, and till judgment ; and in that respect, and no other, his 
presence is required.] 

[On indictments, before the high-steward is appointed, they order 

certio^ 
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certiorari to remove them. It is made returnable before the king in 
parliament ; it is received and read. They construe acts of parliament 
relating to the conduct of the court and the right of the subject at the 
trial, and make resolutions thereupon. Lord Kilmarnock’s case.] 

[Therefore, though the office of high-steward determines before ex- 
ecution done according to the judgment, yet the court of peers in par- 
liament, where that judgment was given, subsists for all purposes of 
justice during the sitting of the parliament, and may therefore appoint 
a new day for execution. Foster, 138.] 

[Vide ante, (L 13. Officer, E 5.)] 

[Peers tried in full parliament are entitled to the benefit of 7 W. 3. 
c. S. in its full extent. Foster, 149. 247.] 

(L 17*) What number of peers shall be required. Vide 

Dignity, (F 1, 2.) 

By the common law, twelve at least of the peers ought to be present: 
for a verdict by a less number of peers would not be good. R. Mo. 622. 

And if more peers are present, the verdict shall be by the major part, 
so that twelve, at least, agree to it. Kelg. 56. R. Mo. 622. 

And therefore it was usual to have twenty-three peers at a trial, at 
least. Kelg. 56. 

And to authorise the high-steward to summon which peers he pleases. 
Mo. 621. 

But now, by the st. 7 W. 3.3. on every trial of a peer or peeress, all 
the peers shall be summoned twenty days at least before trial ; and every 
one appearing (having taken the oaths, &c.) shall have a vote. 

Provided, that the said act extend not to impeachments, or other 
proceedings in parliament in any kind. 

[All the peers and spiritual lords are summoned, though the trial is 
in full parliament. Foster, 247.] 

[But summoning the peers is not absolutely and indispensably ne- 
cessary. D. per Foster J. ; for the act provides, that every peer so 
summoned and appearing shall vote in the trial, which must mean 
throughout the trial, and bishops cannot vote to condemn or acquit. 
F'oster, 248.] 

A peer cannot challenge any peer by whom he ought to be tried. 
R. Mo. 621, 622. Relg. 54 in marg. 

And, therefore, a peer shall be a trier, though he was a commissioner 
of oyer and terminer, before whom the indictment was taken. R. 
Kelg. 58. 

(L 18.) Upon an impeachment process against him. 

If a person, charged in parliament with a crime or misdemeanor, 
be absent, a writ shall be directed to the sheriff to summon him. 
4 Inst. 39. 

Or, to the party himself. 4 Inst. 39. Seld. Jud. Pari. 106. (3 vol. 
2 P.) 

If the party cannot be found, there shall be a writ to the sheriff to 
arrest all his goods and chattels. Seld. Jud. Pari. 23. 99. (3 vol. 2 P. 
1596. 1624.) 

If the party does not yet appear, there shall be a proclamation 

5 through- 
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throughout all the kingdom, diat he appear, otherwise sucu judgment 
will be given against him. Seld. Jud. Pari. 95 . (3 vol. 2 P. 1621.) 

So, sometimes an act of parliament shall be made, that if he does not 
surrender himself before such a day, he shall be attainted. 

(L 19 .) In what manner impeached. 

A peer may be impeached in parliament by articles exhibited at the 
suit of the king by the attorney-general ; as, against the earl of Bristol. 
Rush. 249. Vide ante, (L 12 .) 

By articles exhibited by another peer. Rush. 254. 
f One peer cannot exhibit to the house of lords a charge of high 
treason against another peer. R. 1 Chandl. Lords, 59 . 64.] 

80 , the commons may, by parol, charge a peer before the king and 
lords. Seld. Jud. Pari. 24. (3 vol. 2 P. 1596. 1598, 1599.) 

Or a commoner. (Vide Seld. 3 vol. 2 P. 1598, 1599.) 

So, before the lords at a conference. Seld. Jud. Pari. 30, 31, 32. 
(3 vol. 2 P. 1598, 1599.) 

The right of impeachment by the commons was allowed by the lords. 
20 June 1701. 

Upon an impeachment by parol, the lords by their committee may 
draw a particular charge, and deliver it to the party accused. Ibid. 

Or, the commons, by a committee, may draw a particular charge, 
and send it to liim. Ibid. 

Or, tlie party, being a peer, upon report of a conference, may make 
answer. Ibid. 

But the most usual proceeding is, to send impeachment by some 
member to the bar of the lords, and afterwards to exhibit articles. Ibid. 

(Li20.) In what form. 

In the proceedings upon an impeachment by the commons, a mem- 
ber attends with others at the bar of the lords, there, in the name of all 
the commons of England, impeaches such an one, and acquaints the 
house, that the commons, in due time, will exhibit particular articles 
against him, and maintain them. Lords’ Journ. 1 . 15 Ap. 1701. 

Though the commons impeach only for a particular grievance, they 
may afterwards exhibit other articles against him. Seld. Jud. Pari. 21 . 
(3 vol. 2P. 1595.) 

And the delivery of articles is not necessary till the party appears. 
Seld. Jud. Pari. 23. (3 vol. 2 P. 1596.) 

Except where the commons will file them upon record before. Seld. 
Jud. Pari. 24. (3 vol. 2 P. 1596.) 

(LSI.) Articles of impeachment. 

If articles are not exhibited against the lord impeached, the lords by 
message remind the commons of it. Lords’ Journ. 5 May 1701 . 
15 May 1701 . 4 June 1701. 

But the commons are judges of the proper time for exhibiting them. 
31 May 1701. 

Yet the lords claimed a power to limit the time. 4 June 1701 . 
When the articles are prepared, a member carries them to the lords. 
9 May 1701. Lords’ Journ. 

But 
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But they are not read by the commons at the bar. Lords’ Joum. 
9 May 1701. 

Articles of impeachment need not pursue tlie strict forms of law, 
Seld. Jud. Pari. 22. 27. (3 vol. 2 P. 1595. 1597.) 

After the articles are read, a copy of them is prayed, and awarded to 
the lord impeached. Lords’ Journ. 9. 24. Ray. 382. 

And a day given to him to answer. Ray. 382. 

(L 22.) When committed upon articles, or not. 

In an impeachment for a misdemeanor, the lord impeached does not 
find security. Lords’ Journ. 9 May 1701, Seld. Jud. Pari. 101. (3 vol. 
2P. 1624.) 

Nor, shall be committed upon common fame, without a special matter 
against him. Seld. Jud. Pari. 29. (3 vol. 2 P. 1598.) 

Nor shall be committed, whether he be a peer or a commoner, till 
judgment against him. Seld. Jud. Pari. 98. (3 vol. 2 P. 1624.) 

So, a peer may continue in his place, except upon debate of his own 
cause, till judgment. Seld. Jud. Par. 98. 101. (3 vol. 1624, 1625.) 

But, where an impeachment is for a capital offence, he shall be com- 
mitted to custody. Seld. Jud. Pari. 97. (3 vol. 2 P. 1624.) 

Yet, the commitment will sometimes be omitted, at the discretion of 
the lords. Ray, 382, 

And where an impeachment is for high treason, generally, without 
special matter, it is usually omitted. It was omitted in the case of lord 
Clarendon, though the commons complained of it. Life of Clar. 251 
— 302. 

So, if a commoner be impeached for a misdemeanor, upon his answer, 
he may be required to find surety for his attendance. Seld. Jud. ParL 
98. (3 vol. 2P. 1624.) 

And he may be committed for his refusal, or till bail. Ibid. 

So, if he be in custody before impeachment, he' shall answer there. 
Seld. Jud. Pari. 101. (3 vol. 2 P. 1625.) 

So, if committed for treason, he may be bailed by the lords, with the 
king’s licence. Semb. Life of Clar. 253. 257* 

(L 23.) Answer. 

After answer by a lord impeached, a copy of it is made, and sent to 
the commons. Lords’ Journ, 14.24. 

Then the lord impeached may petition for counsel. Lords’ Joum. 
3 Jan. 1680. 

And for his trial. 

The answer does not observe any strict form. RAh. 274. 

Pie may submit himself to the king’s mercy. (Seld. 3 vol. 2 P. 1419.) 

Or, plead not guilty to the whole. 

Or, an act of pardon as to one article, and not guilty to the residue. 
3 Rush. 1374, 

(L 24.) Replication, &c. 

After answer, the commons join issue by replication. 23 May 
1701. 

And 
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And may consider whether tliey will reply or not. Seld. Jud. Pari. 
199. (3 vol. 2P. 1628.) 

If the commons delay a replication, tlie lords remind them of it. 
21 May 1701. 

But upon an information ex parte domini regis^ the commons cannot 
reply, or demand that the defendant shall be put to liis answer. Seld. 
Jud. Pari. 109. (3 vol. 2 P. 1628. 1631. 118.) 

So, upon an impeachment if the commons do not reply, the lords 
may. Ibid. 

So, to the replication, the defendant may rejoin, &c. 

After issue joined in capital cases, sometimes a committee has been 
appointed of both houses, viz. lords and commons, to adjust the preli- 
minaries of the trial. 

Sometimes omitted. 

And in the case of a misdemeanor, refused, though desired by the 
commons. 6, 10, 17 June 1701. 

(L 25.) Witnesses. 

The witnesses are sworn in the house, and examined by a committee 
upon interrogatories agreed in the house, or at the discretion of the 
committee. Seld. Jud. Pari. 123. (3 vol. 2 P. 1632.) 

Or, are examined vivd voce at the bar, upon the trial. 16 June 1701. 

If witnesses are examined upon interrogatories, the party accused 
shall have a copy of the depositions pro and coru^ after publication, in 
convenient time before the hearing. Rush. 267. 

If examined viva voccy the impeached lord may cross-examine. 
16 June 1701. 


(L 26.) Trial. 

After issue joined, a day shall fie appointed for the trial of the im- 
peached lord. 

And the lords claim a power to appoint what day they please, though 
the commons insist, that there ought to be a previous signification of 
their assent. 4 & 9 June 1701. 

And to do justice by the acquittal, or condemnation of the peer, in a 
reasonable time. 20 June 1701. 

At the trial, the articles shall be read, and then the answer, and then 
the evidence. 16 June 1701. 

A lord, being a witness, shall be sworn by the chancellor at the table, 
and shall give his evidence in his place. Ibid. 

A commoner shall be sworn by the clerk, at the bar, and there shall 
give his evidence. Ibid. 

The commons ought to be present before the peers ; and none shall 
be covered but a peer. Ibid. 

If a peer or manager for the commons, would have any question, he 
ought to pray that the chancellor ask it. Ibid. 

if a doubt arises at the trial, no debate shall be in court ; but it shall 
be adjourned to the house. Ibid. 

If several are impeached, the commons may proceed as they please ; 
and therefore, they may try which they will first. 4 & 9 June 1 701. 

No 
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No peer impeached for a misdemeanor, ought to be without the bar. 
R. 12 June 1701. 

Nor shall be precluded of his vote in any case, except his own trial. 
12 June 1701. 

(L 27.) When counsel &c. allowed. 

A peer shall have counsel in a cause criminal, or capital. R. Rush. 
268. 

In all cases of misdemeanor. Seld. Jud. Pari. 103, &c. (3 vol. 2 P. 
1625,^ 1626, &c0 

And the counsel assigned has been imprisoned for refusal. 1 Clar. 379. 
So, the defendant in a case of misdemeanor, shall have a copy of the 
articles. Semb. Seld. Jud. Pari. 107. (3 vol. 2 P. 1627.) 

But in an impeachment for treason, or felony, counsel has not been 
allowed. Seld. Jud. Pari. 102, &c. (3 vol. 2 P. 1625, 1626, &c.) 

Yet, in these cases counsel may be allowed at the discretion of the 
lords. Ray. 382. 

[By st. 20 G. 2. c. 30. all persons impeached of high treason, whereby 
corruption of blood, or for misprision of it, shall make their full defence 
by two counsel.] 

(L 28.) Causes of impeachment : — For treason. 

The duke of Suffolk was impeached for high treason, 28 H. 6. Vide 
Art. 1, 2, 3. Seld, Jud. Pari, 27. (3 vol. 2 P. 1597.) 

For high treason in subverting the fundamental laws, and introducing 
arbitrary power. Lord pinch, Sir Robert Berkley, Lord Strafford. 

2 Rush. 606. 3 Rush. 1365. (Vide Rush, part 3. vol. 1. 136.) 

(L 29.) For neglect of office : — As an ambassador. 

The duke of Suffolk was impeached, 28 H. 6. for that, being ambas- 
sador, he consented to the delivery of divers towns to the king of France, 
without the privity of the other ambassadors. Vide Art. 4. (Vide Seld. 

3 vol. 2P. 1597.) 

The earl of Bristol, that he, being ambassador, gave false informations 
to the king. 1 Rush. 249. 

That he did not pursue his instructions. Art. 2. 1 Rush. 250. 

That he pursued his embassy for his own profit only. Art. 4. 
1 Rush. 250. 

Cardinal Wolsey, that he made a treaty between the pope and the 
king of France, when ambassador to H. 8. without the privity of his 
kir^. 4 Inst. 89. 156. 

That he joined himself with the king. 4 Inst. 90. 

(L 80.) Privy councillor. 

The earl of Bristol was impeached, 2 Car. that he counselled against 
a war with Spain, when that king affronted us, to the dishonour and 
detriment of the realm. Art. 3. 1 Rush. 250. 

That he advised a toleration of papists. 1 Rush. 251. 

That he enticed the king to popery. 1 Rush. 252. 262. 


Michael 
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Michael de la Poole was impeached, 10 R. 2. that he incited the 
king to act against the advice of parliament. •Seld. Jud, Pari. 25. 
(3 vol. 2 P. 1596.) 

The Spencers, that they gave bad counsel to the king. 4 Inst. 54, 

The earl of Orfordf that he advised a prejudicial peace. 8 May 
1701. 

Lord Finch, that he, being speaker of the commons, refused pro- 
ceeding in the house. 

(LSI.) Admiral. 

The duke of Buckingham was impeached, for that he, being admiral, 
neglected the safeguard of the sea. Rush. 308. 

The earl of Orford, that he hazarded the navy, and had neglected to 
take ships of the enemy. 8 May 1701. 

(L32.) Chancellor. 

Michael de la Poole was impeached, that he, being chancellor, acted 
contrary to his duty. Seld. Jud. Pari. 26. (3 vol. 2 P, 1596.) 

Lord Somers, that he ratified a peace, not approved by* the parties 
concerned, under the great seal. 16 May 1701. 

That be put the great seal without warrant. Ibid. 

And to a blank commission. Ibid. 

That he made unlawful and irregular decrees and orders, and a delay 
of justice. Ibid. 

Michael de la Poole was impeached, that he purchased lands of the 
king, which he had procured to be surveyed under their value. Seld. 
Jud. Pari. 24. (3 vol. 2 P. 1596.) 

For a fraudulent purchase from the king. Seld. Jud, Pari. 26, (3 vol. 
2 P.1596.) 

So, John Lord Somers. 16 May 1701. 

(L 38.) For purchasing, or having a plurality of offices. 

The duke of Buckingham was impeached for plurality of offices. 
2 Car. Rush. 306. 

For purchasing of offices. Rush. 306. 334. 

The earl of Orford, for exercising incompatible offices. 8 May 1701. 

8o, the lord Halifax. 9 June 1701. 

(L 34.) For malefeazance to the king. 

^llie duke of Buckingham was impeached for giving a medicine to 
the king without advice of the physicians. Rush. 351. 

(L35.) To the public good, 
the Spencers, father and son, were impeached, for that they pre- 
vented the great men of the realm from giving their counsel to the king 
except in their presence. 4 Inst. 53. 

That they put good magistrates out of office, and advanced bad. Ibid. 

The earl of Srford was imj>eached, that he encouraged pirates. 
8 May 1701. 

(L 36.) For procurement of illegal patents. 

Sir G. Mompesson was impeached for the procurement of patents 
of monopoly, 18 Jac, Rush. 24. 27- Seld* Jud. Pari. 31. (3 vol. 
2 P. 1598.) 
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(L 37*) For corruption in office. 

Lord Bacon, chancellor, was impeached for bribery. 18 Jac. Rush 
28. Seld. Jud. Pari. 31. (3 vol, 2 P. 1599.) 

The duke of Buckingham, for the sale and purchase of offices. Rusli 
334. 

The lord Finch for unlawful methods of enlarging the forest, when 
^sistant to the justices in eyre. Art. 3. (Vide Rush, part 3. vol. 1. 
137.) 

For threatening other judges to subscribe to his opinion. Art. 4, 
5, 6. Ibid. 

For delivering opinions which he knew to be contrary to law. Art. 7. 
Ibid. 

For drawing the business of the court to his chamber. Art. 8. Ibid. 

(L 38.) F'or oppression or deceit. 

So, an impeachment was exhibited for several extortions and deceits 
to the public. Seld. Jud. Pari. 19. (3 vol. 2 P. 1594, 1595.) 

An article was exhibited against cardinal Wolsey, for exercising le- 
gatine authority to the prejudice of the prerogative, and oppression of 
ordinaries, and houses of religion. 4 Inst. 89. 

So, against the earl of Orford for converting the public money to his 
own use, without account. 8 May 1701. 

(L 89.) For regard to private interest. 

So, an impeachment was against the earl of Orford, that he procured 
from the king to himself exorbitant grants in lands and money. 8 May 
1701. — So, against lord Somers. 16 May 1701. 

For taking money, &c. from a foreign prince without giving an ac- 
count for it. 8 May 1701. 

For selling goods, taken as admiral, for his own use, without account- 
ing for a tenth to others. 8 May 1701. 

Lord Halifax, for obtaining grants of estates forfeited for rebellion. 
9 June 1701. 

For obtaining grants of money when there was a war and heavy taxes. 
Ibid. 

And grants out of the king's woods. Ibid. 

(L40.) Judgment upon an impeachment; — By wliom it shall 

be demanded. 

In a prosecution by the commons upon an impeachment, &c. it be- 
longs to tlie commons to demand the judgment. Seld. Jud. Pari. 132, 
133. 162. 176. (3 vol. 2 P. 1648. 1653.) 

And they ought to be present at the answer or judgment given. 
,Seld. Jud. Pari. 158. (3 vol. 2 P. 1647.) 

And tliis always upon a judgment in capital cases, thougl) it be not 
upon their accusation. Ibid. 

So, judgment upon an information shall be demanded by the king's 
counsel. Seld. Jud. Pari. 176. (3 vol. 2 P. 1653.) 

But upon a judgment by the lords for a misdemeanor, the commons 
need not be present, unless it be upon their impeachment. Seld. Jud. 
Pari. 162. (3 vol. 2 P. 1649.) 


(L41.) 
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(L 4<1.) By whom given* 

Judgment upon an accusation in parliament belongs to the lords only. 
Seld. Jud. Pari. 133* (3 vol. 2 P. 1637.) Hard. 155. 

And it is sufficient that a majority of the lords be present in person 
or by proxy. Seld. Jud. Pari. 14-4. (3 vol. 2 P. 1641.) 

In cases of misdemeanor, the judgment shall be by the lords 
spiritual as well as temporal. Seld. Jud, Pari. 136. 148. (3 vol. 2 P. 

1638. 1643.) 

And after debate between them, the chancellor, &c. put the ques- 
tion to the youngest baron, and so to each seriatim^ who answers con- 
tent'’ or “ not content.” Seld. Jud. Pari. 167. (3 vol. 2 P. 1650.) Vide 
Dignity, [F 2.) 

Judgment in capital cases shall be pronounced by the high-steward. 
Seld. Jiid. Pari. 177. (3 vol. 2 P. 1653.) Vide Dignity, (F 2.) 

In cases of misdemeanor, by the chancellor. Ibid. 

But in capital cases, the lords temporal only are judges. Seld. Jud. 
Pari. 136. 149, &c. (3 vol. 2 P. 1638. 1643.) 

And the lords spiritual cannot vote in any matter relating to it- 
Seld. Jud. Pari. 150. &c. (3 vol. 2 P. 1743, 1744, &c.) 

And usually absent themselves from the house when a capital offence 
is prosecuted and debated before the parliament. Ibid. 

Yet their absence from the house is not necessary. Semb. Seld. Jud. 
Pari. 153, (3 vol. 2 P. 1646.) 

[Lords spiritual may vote iu all previous questions, in a proceeding 
in full parliament in a case of blocxi. Loras’ Journal, 13 & 14 May 
1672. Fost. 248.] 

[Lords spiritual never were or could be summoned on a court of the 
high-steward ; for there, in all points of law and practice, he giveth the 
rule as sole judge in the court, Fost. 248.] 

[The St, 7 W. 3. c. 3. does not give the lords spiritual any right in 
cases of blood which they had not before. Ibid.] 

And a bishop may officiate as speaker of the lords during the trial, 
&c. Seld. Jud. Pari. 156. (3 vol. 2 P. 1646.) 

So, the judges ought to be present upon all trials for capital oflfences, 
for their advice. Seld. Jud, Pari. 164. (3 vol. 2 P. 1649.) Vide ante, 
(D 18.) 

(L 4i2.) The king's assent, when necessary. 

So, to the judgment of the lords, in capital cases, the king’s assent 
is requisite. Seld. Jud; Pari. 136. 138. &c. (3 vol. 2 P. 1486. 1638, 

1639, &c.) 

But the king’s tissent is sufficient, though the king be absent, if he 
signifies his assent. Seld. Jud, Pari. 143. (3 vol. 2 P. 1641.) 

Though the king be absent at the trial, debate, &c. Seld. Jud. Pari. 
146. (3 vol. 2 P. 1642.) 

So, in judgment for a misdemeanor, the king’s assent is not necessary. 
Seld. Jud. Pari. 144. (3 vol. 2 P. 1641.) 

So, it will be good, though the king dissents. Semb. Seld. Jud. P^arl. 
145. (3 vol. 2P. 1642.) 
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(L 48.) What the judgment shall be : — In capital cases^ 

The judgment by the lords in capital cases strictly pursues the lavr 
of the land. Seld. Jud. Pari. 168. (3 vol. 2 P. 1650, 1651.) 

And cannot omit any thing material. Ibid. 169. 

Nor add any thing to it. Seld. Jud. Pari. 170. 

But the form of the judgment for the same offence at common law is 
not necessary. Ibid. 1 69. 

And for treason in surrendering of castles, judgment for beheading 
only w'as given. Seld. (3 vol. 2 P. 1486.) 

(L 44.) Judgment by the lords, upon an impeachment for a 

misdemeanor. 

The lords for a misdemeanor have pronounced sentence of perpetual 
imprisonment. 18 Jac. Rush. 28. 

Imprisonment at the king’s pleasure. Seld. Jud. Pari. 171. (3 voL 

2 P.1652.) 3 Inst. 148. 

Fine and ransom ; as sir G. Mompesson. 18 Jac. Rush. 28. 
Ld. Bacon. Rush. 31. Seld. Jud. Pari. 171. (3 vol. 2 P. 1488. 1652.) 
8 Inst. 148. 

Forfeiture of goods and lands for life, upon sir G. Mompesson. 
18 Jac. Rush. 28. Seld. 3 vol. 2 P. 1518. 

Incapacity of office, &c. upon sir G. Mompesson. 18 Jac. Rush 28. 
and Ld. Bacon. Rush. 31. Seld. 3 vol. 2 P. 1497. 3 Inst. 148. 

Incapacity to come near to the king^s court, upon sir G. Mompesson. 
18 Jac. Rush. 28. 3 Inst. 148. 

That he be infamous and may not be of a jury> &c. upon Sir G. 
Mompesson. 18 Jac. Rush. 27. 

That he be degraded of knighthood. Sir G Mompesson. 18 Jac. 
Rush. 27. 

That he be not pardoned by the king. Ibid. 

Perpetual banishment. Sir G. Mompesson. 18 Jac. Rush. 28. Seld. 

3 vol. 2 P. 1505. 

That he make satisfaction to the party oppressed, &c. Seld. Jud. 
Pari. 173. (3 vol. 2 P. 1652.) 

That his fraudulent purchase shall be annulled. Ibid. 1 74. 

So, if he be a peer, that he never shall take his seat in parliament. 
Lord Treasurer, M. 3 Inst. 148. 

(L 45.) Execution. 

After judgment in capital cases, it shall be commanded to die earl 
marshal to do execution, and to the mayor, aldermen, and sheriffs of 
London, the constable of the Tower, &c. to be assistant. Seld. Jud. 
Pari. 182. (3 vol. 2 P. 1659.) 

If he be a commoner, to the marshal. Ibid. 183. 

And it shall be in the power of the king alone to order execution to 
be dq»e. 

Or, the lords may issue a warrant for execution. 

So, the king may remit all the parts of the judgment, except the 
beheading. Adm. 23 Dec. 1 680. 

If judgment against a peer for a misdemeanor be, that he be im- 

2 prisoned, 
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prisoned, the gentleinan-usher shall have charge to conduct him to the 
prison. Ibid. 185. 

If against a commoner, the seijeant at arms attending the great seal. 

Ibid. 

And it shall be commanded to tlie constable of the Tower, &c. to 
receive the body. Ibid. 

If judgment be for damages, the lords maj^ appoint how they shall 
be levied. Ibid. 187. 

If they do not appoint a remedy, it shall be in chancery, and not 
elsewhere. Ibid. 

By the st. 12 & 13 W. 3 . 2 . no pardon under the great seal shall be^ 
pleadable to an impeachment by the commons in parliament. Vide 
post, (L46.) 

46.) When a person impeached shall be discharged : — 

By pardon. 

If the offence for wliicli he is impeached be pardoned by an act of 
pardon, the pardon may be pleaded before the lords. Sho. 100 . 

And it ought to be there pleaded, ibr if he be sent to B. R. by 
habeas corpus^ the court will not take conusance of it, when the commit- 
ment was judicially by the lords. R. Sho. 100 . Carth. 132. 

Though the parliament be adjourned or prorogued. Vide Carth. 132. . 
Sho. 100 . 

But by the st. 12 & 13 W. 3. 2 . no pardon under the great seal is 
pleadable to an impeachment by parliament. 

Nor, before this statute. Dub. Hard. 155. 

If an attainder be by the common law, for high treason, by the 
st. 33 H. 8 . 20 . it shall be of the same effect and advantage to the king, 
as if it was an attainder by act of parliament. 

And by the st. 29 El. 2 . an attainder for high treason, where the 
party is executed, shall not be reversed for error. 

If the attainder be confirmed by parliament, a petition for mercy 
ought to be exhibited to the parliament. H. Pari. 19. 

(L 47 .) Recognizance ta1<en by parliament. 

So, the parliament has authority to take a recognizance sedeiiie par^^ 
liamcnto, 1 H. 7. 20 . a. 

(L 48.) Where the lords liave no original jurisdiction. 

fThe lords have no original jurisdiction in any case. Semb. 

Ld. Raym. 15.] . . . . . . 3 . . 

But the lords in parliament have no original jurisdiction ot any 
matter mixed with fact ; for it ought to come to them gradatiniy. for 

they are the last resort. Sal. 511. 1 , 1 • 1 

And therefore, they cannot determine originally the right to goods 

or inheritance. Sal. 512. 

Vide ante, (K). 

(M) Continuance of parliament. 

If the king will not have the parliament begin at tlie return of the 
writ of summons, it may be continued by writ till another day. 1 And. 
295. Vide ante, (E 1 .) — |K>st, (N — O 1 , 2 . — P. 1, ^■) 

X 3 (N) 
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(N) aojournment of porliamcnt. 

The house of commons is a distinct court, and is not adjourned by 
the adjournment of the upper house. 4 Inst. 28. 

And diis house, by tlie speaker, with the assent of tlie house, adjourns 
itself. 4 Inst. 22. H. Pari. 39. 

The king claimed the sole power to adjourn the parliament. 18 Jac. 
Rush. 35. But it was disallowed by the commons. 4 Car. Rush. 537. 

But the king, by letters patent, may adjourn the parliament a^ter the 
sessions begun, as well as the house itself : and by such adjournment 
all matters continue undetermined. D’Ew. 318. 345. 

And so it was 27 El. Vide the form of the letters patent. D’Ew. 318. 

And such adjournment may be by commissioners, as it was 28 & 29 
El. D*Ew. 382. 4 Inst. 7. 

Or, by the king in person. O^Ew. 551. 

So, the king, by the speaker, commanded, that the house be adjourned 
to a subsequent day. 2 Rusii. 608. 

Yet, an adjournment of the upper house by the chancellor, witli the 
command and in the presence of the king, is not an adjournment of the 
house of commons. D’Ew. 550. 621. 

Or, by the king himself. D’Ew. 551. 

A Jbrtioriy if by the chancellor, without the special command of the 
king. Ibid. 

So, the speaker ought not to adjourn the house by the king’s com- 
mand, without the assent of the house. R. 16 Car. 3 Rush. 1137. 

[39 G. 3. St. 2. c. 14. respecting the power of the king to summon 
pariiament after an adjournment.] 

(O) Iprorogation. 

(O 1.) Of what effect it sliall be. 

.None can prorogue the parliament but the king. Co. E. 1 10, a. 

The prorogation makes a session of parliament. 4 Inst. 27. 

And all bills which had not die royal assent begin de novo at the next 
meeting of parliament. 4 Inst. 27. H. Pari. 38. 

So, all orders, and every thing before them, determine, except a 
scire facias^ and a writ of error. Per Cur. 17 Car. 2. 1 Lev. 165. 

So, a writ of error shall be discontinued by a prorogation. 1 Vent. 31. 
1 Sid. 413. Vide post, (P 2.) 

And, if a new writ of error was taken teste’d the last day of the 
parliament, returnable at the day to which it was prorogued, it was 
doubted, whether it was not discontinued by the prorogation. 1 Vent. 3 1 . 

But afterwards the law was declared, and is now so taken, that a writ 
of error does not determine by a prorogation of parliament. R. by the 
lords in parliament. 2 Lev. 93. 

[37 G. 3. c. 127. respecting the power of the king to summon par- 
liament after prorogation.] 

(O 2.) How prorogued. 

The king may prorogue the parliament. 

And none but the king in jierson, or by commission. 

The form of the commission. Vide D’Ew. 77. 94. 

But, 



Dissolution. 


Sll 

But, though it be by proclamation prorogued to a certain day, it may 
afterwards by proclamation be apembled in the mean time* As the 
parliament 19 Jac. was adjourned^ to 8 Feb. and afterwards assembled 
20 Nov. Rush. 39. 

The parliament 19 Car. 2. was prorogued to 10 Oct. 1667, and 
afterwards summoned by proclamation for the 25 July preceding, upon 
account of a war with Holland : and because peace was concluded, it 
was again put oft* to the 10 Oct. 1 Sid. 338. 

(P) 2>!g0olution. 

The parliament shall not be dissolved but by the king. Co. L. 110. a. 
Hut. 62. 

The king shall be present at the dissolution, in person, or by repre- 
sentation. 4 Inst. 28. 

As if he dissolves it by commission ; Jis, 2 Car. Rush. 399. 

The form of the commission. Vide D*Ew. 275. 330. 390. 

But, without the command of the king in |>erson,. signified by die 
chancellor, &c. or by the king’s commission or letters patent, the par- 
liament cannot be dissolved. D’Ew. 54*7. 

By the st. 8 H. 5. 1 . the parliament was not dissolved by the king’s 
return into the kingdom, where it was summoned and iield by the 
guardian of the kingdom. ^ Inst. 7. 

Nor, by the st. 4' Ann. 8. s. 22. 

A parliament called by the lords justices, by arrival of the king or 
queen into the realm. 

Nor, by the st. 2 W. & M. 6. by his majesty’s voyage, or absence 
out of the realm. 

Nor, by the st. 7 & 8 W, 3. 15., 4 Ann. 8., & 6 Ann. 7. s. 4. by 
the death or demise of the king, queen, or her successors ; but shall 
continue to act (or, if prorogued, shall immediately convene and sit ; 
or, if none in being, the last parliament shall convene and sit) six 
months, and no longer, unless sooner prorogued, or dissolved by such 
successor. 

When the parliament is to be dissolved, tlie commons are sum- 
moned to the upper house, and then die cliancellor, by command of 
the king, dissolves the parliament. 4 Inst. 28. 

By the st. 16 Car. 1.7. it was enacted, that the parliament should not 
be dissolved, or adjourned, but by act of parliament- 

And that parliament was declared and enacted to be fully dissolved 
and determined. [By, the st. 12 Car. 2. 1.] 

So, by the st. 13 Car. 2. 1. 

By st. 6 W. & M. 2. no parliament shall have continuance longer 
than three years, from the day on which, by die writ of summons, it 
is appointed to meet. Which by the st. 6 Ann. 7. s. 7. extends to the 
parliament of Great Britain. 

[By the st. 1 G. 1. st. 2. 38. all parliaments may have continuance 
for seven years, and no longer, to be accounted fron\ the day on wliich 
by the writ of summons such parliament shall be appointed to meet, 
unless such parliament shall be sooner dissolved by the king, his heirs, 
or successors.] 

Every parliament determined by the death of the king. 

X 4 Though 
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Ttiou^ tib^^ were a statute which said, that it should not be dis- 
solved Without the consent of both houses, without express words for 
the continuance after the death of the king. R. 14 Car. 2. Kelg. 14r 
[Vide the statutes quoted above which provide for this.] 

[S7 G. 3. c. 127. provides for the case of the demise of the king sub- 
sequent to the dissolution or expiration of a parliament.] 

(P 2.) The effect of a dissolution. 

When a parliament is dissolved, appeals, or writs of error, pending 
in parliament, do not abate by the dissolution ; but the next parliament 
shall proceed upon them in tlie state which they were in at the disso- 
lution, without beginning denemo* Ray- 383. 

So, an impeachment by the commons, is not altered by a dissolution. 
Ray. 383. 

For the proceeding against the party impeached may be in the next, 
or a subsequent parliament. Carth. 132. 

And therefore, the party impeached shall not be bailed in B. R. 
after the dissolution. Cont. in Ld. Danby^s case, (Vide Skin. 56. 162.) 
Acc. Carth. 132. 

Yet, by a dissolution, a writ of error is suspended : and therefore, a 
defendant in execution shall not be bailed upon the recognizance given 
upon the writ of error in parliament : for, if there should be a dissolu- 
tion before judgment affirmed, the party would be at large. R. by all 
the judges. 1 11. 7. 20. a. Vide ante, (O 1.) 

And the wTit itself is determined : for there shall be another writ of 
error at the next parliament. R. 2 Cro. 342. 

And execution shall be taken in B. R. upon the judgment. R. Ray. 5. 
R. Jon. 66. 

(Q) ig’eseion of parliament ; U)bat oball be. 

If the parliament meets, and passes any statute, that makes a session. 
4 Inst. 28. 

So, if error be brought there, and judgment in it, though no statute 
passes, it is a session. As, 18 R. 2. 4 Inst. 28. 

But if no judgment be given, nor act passed, it shall be called a con- 
vention, but not a session. 4 Inst, 28. R. Hut. 61. 2 Bui, 235. 237. 
1 Vent. 22. H. Pari. 38. 

Though orders are made, and bills agreed on. Hut. 61. 

Though bills pass each house of parliament, if there be not the royal 
assent, or dissent. R. 1 Rol. 29. 

If an act continues to the next parliament, and the parliament 
begins, but is dissolved before any session made, the act is not deter- 
mined. Ibid. 

If an act passes the royal assent, the session does not conclude till a 
prorogation. 4 Inst. 27. Ha. Pari. 37. 

Or, a dissolution. Ha. Pari. 37. 

And, for avoiding doubt in tins point, by the st. 1 Car. 7. it was 
enacted and declared, that the assent of the king to that or other acts 
ahall not determine the session. 

And the same provision was by the st. 1 2 Car. 2. 3. s. 7- and by the 
St. 22&23 Car. 2. 1. s. 9. 

And a parliament may have several sessions. Hut. 61. 


Yet 
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Yet each session) for several purposes, shall be a several parliamene 
in law. 4* Inst. 27. 

(R) act of pariiament. 

(R 1.) Relates to the beginning of the session. 

Every act of parliament relates to the first day of the session, if it be 
not otherwise provided by the act itself. 4 Inst. 25. R. PL Com. 79. b. 
H. Pari. 35. [Ld. Raym. 1 19.] 

And, therefore, if an act takes away the benefit of clergy for aii 
offence, the felon shall not have his clergy for an offence committed 
after the first day of the session, though committed before the royal as- 
sent given. 1 And. 295. 

[The relation of the act to the first day of the sessions, obtains even 
where the act is to take effect “ from and after the passing of the act.’^ 
4 T. R. 660. 662. n.] 

[By 33 G. 3. c. 13. the time of receiving the royal assent shall be 
indorsed on every act, and from such date only shall it be in force, un- 
less otherwise declared.] 

[When an act is passed to supply an omission in a previous act, it 
has relation to the time of the former, being of the same session. 
2 Price, 381.] 

(R 2.) How long it shall have continuance. 

If an act be to have continuance for three years, and from thence 
to the end of the next session of parliament, it shall continue to the 
end of a session which begins after the three years, though a session 
within three years continues several months or years after the three 
years. 1 Vent, 22. 

(R 3.) What shall be an act of parlianient. 

Every act of parliament ought to be enacted by the assent of the 
king, lords, and commons. 8 Co. 20. b. The Prince’s Case. 4 Inst. 
25. PL Com. 79. a. Ha. Pari. 31. Vide ante, (G 21.) 

And therefore, if it appears to be passed without the assent of the 
commons, it shall be void. Mo. 824. 

Or, without the assent of the lords, or of the king. PL Com. 79. a. 
Ha. Pari. 32. Vide ante, (G 10.) 

So, if it be by tlie assent of the king, the lords spiritual only, and 
the commons, it is but an ordinance, and no act of parliament. 
4 Inst. 25. 

Or, by the king, the lords temporal, and commons. Ibid. 

But it is not necessary that any of the lords spiritual assent, if there 
be a majority of the lords assembled in parliament. Seld. 3 vol. 2 P. 
1528. 

So, if all the spiritual lords assent conditionally, for the condition is 
void. 4 Inst. 35. 

Or, if the spiritual lords are absent. 3 Rush. 1344. 

So, it is not material that the assent of the king, lords, and commons 
be particularly expressed : for assensttm parliamentU comprehends 
the assent of all. Jon. 104. 

So, if by the roll it appears that the bill was sent to the lords by the 

commons, 
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commons, with a proviso annexed, and no proviso is extant upon the 
record, yet it shall be a good statute. Hob. 110- 

And if the journal of parliament be variant from the record, it does 
not prejudice, for that is no records Hob. 1 10, 1 1 1 . 

So, it is not material in what form it is expressed for it may be in 
the form of a charter. Co. L. 98. 8 Co., 18, 19. The Prince’s Case. 

Or, by way of a grant by the king in parliament. Co. L. 98. 

And therefore, if the king grants per consilium Jidelium subditorum^ 
and it has always had the reputation of an act of parliament, it is suffi- 
cient. 8 Co. 20. a. The Prince’s Case. Jon. 103. 

So, if the act be penned, de concilio prcdatorum^ comitum, harontm et 
aliorum de regno nostro statuimusy Vide 8 Co. 20. a. The Prince’s 
Case.) 

So, if it be certified as an act of parliament by the chancellor when 
nul tiel record is pleaded, and a certiot'ori goes to him to certify, though 
the royal assent be not expressed. 3 Keb. 587. 

General acts are always inrolled by the clerk of the parliament, and 
delivered to the chancery, which inrolment in chancery makes the ori- 
ginal record. R. Hob. 109. Vide ante, (G 22.) 

But private acts are not inrolled without special suit ; but the original 
bill, with the assent of the lords and commons, and royal assent in- 
dorsed, and filed and labelled with the other bills to which the great 
seal is annexed, which remain with the clerk of parliament, is the 
ori^nal record. Hob. 109. 

(R 4.) What not. 

But acts which passed in parliament before time of memory (which 
by the st. W. 1. 38. is limited to the coronation of R. 1. who began his 
reign 6 July, and was crowned 3 Sept. 1189,) are not pleadable as 
statutes or acts of parliament. Hist. C. L. 3, 4, &c. 

And therefore, all statutes before the conquest, or in the times of 
W. 1 . W. 2. H. 1 . Steph. H. 2. are incorporated and part of the com- 
mon law ; but if they should be found in records or histories they ought 
not to be reputed as acts of parliament. Hist. C. L. 3. 

So, acts which upon the roll or record appear to be passed without 
the assent of the lords or of the commons, are not statutes. Hob. 111. 

(R 5.) How it shall be determined whether it be a statute 

or not. 

The judges ought to take notice of a general law, and therefore 
ought to determine whether it be a statute or not. Co. L. 98. b. Hist. 
C. L. 16. 1 Lev. 296. Dy. 93. 

And therefore a man cannot plead to it nul tiel record. 8 Co. 28. a. 
The Prince’s Case. 

So, it shall not be proved by a journal. Hob, 110. 

Or, alleged that the assent of the commons was conditional. Mo. 
824. 

And, therefore, if no journal or record of it be now extant, the 
judges, by antient pleas, common allowance. &c. may determine whether 
it be a statute or not. Hist. C. L. 16. 20. 

To a private act, if it be not produced in an exemplication under seal, 

the 
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the party may plead nul tiel record. HisU C. L- 16. 8 Co. 28. b. The 
Prince’s Case. 

Vide ante, (G 32. — R 3.) 

(R 6,) What shall he a general act. 

All acts which concern the king, who is the liead of the common- 
wealth, are general laws of which the judges will take notice without 
pleading. R. 8 Co. 28. a. The Prince’s Case. R. 4* Co. 13. 77. a. 

So, if they concern the queen, for she is the king’s wife. 8 Co, 28. b. 
The Prince’s Case. 

Or, the prince, for he is the eldest son of the king, and the heir appa- 
rent to the crown. R. 8 Co. 28. b. Tne Prince’s Case. 

And therefore the st. 2 R. 2. 5. de scandalis 'niagnatiim^ is a general 
law, for it touches the prelates, nobles, and great officers who are of the 
king’s council. R. 4 Co. 13. 

So, the st. 35 H, 8. which concerns tlie capacity of the queen. 8 Co. 
28. b. The Prince’s Case. R. PI. Com. 231. a. 

So, the st. 11 Ed. 3. which makes the prince duke of Cornwall- 
8 Co. 28. b. The Prince’s Case. 

So, a statute which concerns the whole spiritualty, will be a general 
law : as, the st. 21 H. 8. 13. R. 4 Co. 76. a. 1 Brownl. 208. 

So, the st. 13 El. 10. and 18 El. 11. 4* Co. 76. a. 120. b. 1 Brownl. 
208. 

So, a statute which concerns all officers in general : as, the st. 
W. 1. 26. that no sheriff or other minister, take reward, &c. 4 Co. 

76. a. 

So, a statute, which concerns trade in general. 4 Co. 76. b. 

So, the st. 1 Jac. 22. which relates to ^loemakers, &c. is a general 
law. R. Lut. 1410. 

So, the st, 2 Ph. & M. 1 1. which relates to woollen weavers, &c., for 
the penalties are given to the king. Skin. 429. 

So, a statute which concerns all the lords generally; as, the st. 
Marl, 3. 4 Co. 76. b. 

So, if it concerns all persons generally, though it be but a special or 
particular thing ; as, a statute which concerns appeals or assises, or other 
particular action. Ibid. 

Elegit^ attaint, &c. Ibid. 

The st. Mert. 6. and 4 H. 7. 1 7- concerning wards. Ibid. 

The st. W. 2. [vide W. 1. c. 20.] de maleJ'actoy'ib%As in paixis, and 
charta dc foresta. 8 Co. 138. b. 

The st. 22 Ed, 4. 7. and 35 H. 8. 1 7. of woods in forests, chases, &c. 
R. 8 Co. 138. b, 

[Statutes relating to trade in general are considered public. Secusy 
if to a particular trade. 1 T. R. 11 8.] 

(R 7.) What shall be a private act. 

But a statute which concerns only a particular species or thing, or 
person, will be a private act, of which the judges will not take notice, 
without pleading it; as, the st. 18 £1. 6. touching the colleges only in 
the universities. Eton and Winchester, 4 Co. 76. a. 

[In a private act of parliament the legislature only lends its aid to the 
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agreement of the parties in order to render it effectual, when any public 
reason stands in the way. By Ld. Mansfield, Ch. J. Dougl. 406.] 

[It is a rule that private acts of parliament introduced only for the 
settlement of particular estates ought to be considered only as common 
conveyances, and directed by the same rules of law. By Ld. Hard- 
wicke, Ch. J. 1 X. R. 90. n. a» 1 Vent. 176.] 

[Private acts of parliament are to be construed according to the inten- 
tion of the parties, and such intention must be collected from the words 
used by the legislature, without doing violence to their natural meaning. 
By Lord Kenyon, Ch. J. 2 T. R. 705.] 

So, the St. 1 El. 19. which relates to bishops only. 4 Co. 76. a. 
R. 5 Co. 2. a. 13 Ed. 4. 8. b. 

So, the St. 23 H. 6. 10. which relates to sheriffs only. 4 Co. 76. b. 
Cont. per two Ch. J, 1 Lev. 86. Semb. cont. per Hale, 2 Lev. 103. 
Acc. per Mont. PI. Com. 65. Dy. 119. 

[It is now decided that this statute is a public act, and therefore the 
court will take notice of it, though it be not pleaded. And if it appear 
in a declaration, by the assignee of the sheriff*, on such bond, that the 
bond is void by the provisions of the statute, the court, on motion, will 
arrest the judgment after verdict against the defendant, on a plea of non 
est factum. 2 T. R. 569.] 

So, a statute which relates to licences by king H. 6. to corporations. 
R. 13 Ed. 4.8. b. 

So, the si. 1 W.& M. 18. for toleration of dissenters. R. 1 Sal. 168.a. 
So, a statute which relates to a particular place or town, will be a 
private law, though it concerns all persons ; as, if it relates to such a 
manor, town, &c. 4 Co. 76. b. Skin. 350. 

[So, if it relates to a particular trade. 4 Co. 76. 1 T. R. 125.] 

Or, to divers particular towns. 4 Co. 76, b. 

Or, to one, or divers particular counties. Ibid. 

So, in a general act there may be a private clause ; as, in the st. 
3 Jac. 5. the clause which gives the benefices of recusants in such parti- 
cular counties to the university, is a private law, R. 10 Co. 57. b. 

The judges will not take notice of a private act, unless it be 
pleaded. 

Though it makes void all proceedings to the contrary in such a place. 
R. Skin. 350. 407. 

[An act private in its nature, but declared public by a special proviso, 
reciting that A. is proprietor of such a property, does not invest him 
with a better title than he had before. 3 B. & P. 565.] 

[Statutes passed on the petition of individuals, are considered private, 
in point of construction. 8 T. R. 468.] 

[Private statutes must be construed with reference to the intention of 
the parties concerned, as collected from the words used. 2 T. R. 705. 
And, if for settling estates, they must be construed as common convey- 
ances are. 1 T. R. 93. Loffl. 416.] 

[Notice will be taken only of that part of a private act which is pleaded. 
1 T. R. 118.] 

(R 8.) When the king shall be bound by an act of parhament. 

[Generally speaking, the king is not, in his royal character, bound by 

any 
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tiny statute, in which there are not express words for binding him. 
3 T R. 521.] 

[The king is, in respect of his prerogative, virtually exempted from 
every act imjmsing a duty or tax upon the subjects. D. 3 T. R. 522.] ’ 
[The king is never comprehended in a statute under the word ‘‘ party,’ ^ 
Ld. R. 1066.] 

If an act speaks of the king indefinite, being named in liis politic 
capacity, it extends to all his successors. R. 12 Co. 110. R. 6 Co. 

27. a. 

So, to a queen, if the crown descends to a female. 12 Co. 110. 

But, generally, the king shall not be restrained of a liberty or a right 
which he had before, by the general words of an act of parliament, 
if the king be not named in the act. Pi. Com. 240. 3 T. R, 521. 

Parker, 3. 

Yet, if a statute be intended to give a remedy against a wrong, the 
king, though not named, shall be bound by it: as, by the st. 32 H. 8. 

28. to prevent a discontinuance by the husband of the lands of his wife 
during coverture. R. 2 Inst. 681. D. Parker, 5. 

So, in all statutes made against wrong to prevent fraud, or the decay 
of religion, the king is bound. R. 5. Co. 14. b. D. 3. F. 185. in socio. 
Parker, 4.] 

And therefore, the king shall be bound by the st. W. 2. 1 de datiis^ 
5 Co. 14 b. Parker, 5. 

So, "by the st. W. 2. 5. against tortious usurpations. Ibid. 

[By the restraining acts of 1 Eliz. c. 19. and 13 Eliz. c. 10. D. 3 F. 
185. Parker, 6.] 

[By the statute of Marlebi'idge, of distresses. Parker, 5.] 

[So, the king, though not named, is bound by acts for the advance- 
ment of religion, or of learning, or providing for the poor ; as, the act 
10 Car. for uniting livings in Ireland. Str. 516.] 

(II. 9. a.) -Repeal of a statute ; what shall be. 

An act of parliament may be repealed by tlie express words of a sub- 
sequent statute, or by implication. 

So, if a subsequent statute contrary to a former, has negative words, 
it shall be a repeal of the former. - 

So, if a subsequent statute enacts a thing inconsistentWith a former : 
as, the st. 1 & 2 Ph, & M. st. 2. 2. whicli says, all ecclesiastical jurisdic- 
tion of bishops, &c. shall be in the same estate as to process, &c. as it 
was temp. H. 8. repeals the st. 1 Ed. 6. 2. which says process shall be 
in the king’s name, &c. R. 12 Co. 8. 

So, if the st. 1 Ed. 6. 2. be repealed by the st. 1 & 2 Ph.& M. st, 2. 2. 
and this is repealed by the st. 1 El. 1. as to all particulars not expressed 
afterwards, and the st. 1 El. revives expressly the st. 25 H. 8. 20. which 
is contrary to the st. 1 Ed. 6. 2. the st. 1 Ed. 6. 2. continues repealed. 
R. 12 Co. 8. 

So, if a subsequent act be contrary to a former in matter, it ^hall 
be a repeal of the former, though the words are affirmative; as, the st. 

1 & 2 Fh. & M. 10. that all trials for treason, &c. shall be according to 
the common law, is a repeal of the st. 33 H. 8. 23. tliat any examined 
before the king’s counsel, who confesses treason, &c. shall be tried in 
the county where the king pleases. R. 1 1 Co. 63. a. 
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The St. 1 Ed. 6. 14-. which takes away chantries, is a repeal of the st. 
W. 2. 41. which gives a cessavit d£ cantar, 1 1 Co. 63. a. 

But a later statute, general and affirmative, does not abrogate a 
former wliich is particular: as, the st. 5 El. 4. that none use a trade 
without being aj>prentice, does not take away 4 & 5 Ph. & M. 5. that 
no weaver use, &c. R. 6 Co. 19. b. 

So, a subsequent act, which may be reconciled with a former, shall 
not be a repeal of it. R. 1 1 Co. 63, 64. 

As, the St. 16 R. 2. 5. that a person attainted in •premunire shall 
forfeit all lands, does not repeal the st. de donisy as to lands in tail against 
the issue in tail. 11 Co. 63. b. 

[It is a general rule that subsequent statutes, which add accumulative 
penalties, do not repeal former statutes. Cowp. 297. 6 Mod. 140.] 

Though there are negative words; as, the st. 1 & 2 Ph. & M. 10. 
that all trials shall be according to the course of the common law, and 
not otherwise, does not take away 35 H. 8. 2. for trial of treason beyond 
sea. R. 1 1 Co. 63. a. 

[So, the bare recital in stat. 3 Jac. 1. c. 14. is not sufficient to repeal 
the positive provisions of the stat. 23 H. 8. c. 5. without a clause of 
repeal. By Ashurst J. 2 T. R. 365.] 

So, an act, which repeals a statute by which another was repealed, 
will be a revivor of the statute which was repealed. R. 12 Co. 7. 

So, though the words are, that no statute not expressly mentioned 
shall be revived, if thereby another statute is revived which mentions 
it to be in force : as, the st. 21 H. 8. 13. of pluralities, being mentioned 
to be in force by the st. 25 H. 8. 21. which was revived by the st. 1 El. 

1. ; though it says, that no statute repealed by the 1 & 2 Ph. & M. st. 

2. 2. shall be in force, if it be not specially revived. 

Yet if a» statute be repealed by several acts, a repeal of one act and 
not of all, does not revive the first statute. R. 12 Co. 8. 

[Subsequent statutes, which only add accumulative penalties, do not 
repeal former statutes. Cowp. 297.] 

[Statutes cannot be repealed by non-user ; though where the act is 
ambiguous user and non-user may go far to explain it. 2 T. R. 274. 

3 T. R. 364. 2 T. R. 358.] 

[A statute cannot be repealed by a recital in another statute. 
2 T. R. 358.] 

[Where a statute superadds penalties to a common law offence, it 
does not repeal the common law offence and punishment. 1 East, 143.] 

l^fR 9-b.) Other matters.] 

[ A statute is not revived by the expiration of a temporary repealing 
statute. 3 East, 205.] 

[A statute reviving a temporary act, then expired, has a retrospective 
influence. 4 T. R. 109.] 

[Registration of a statute, in a particular county, is an immaterial 
circumstance to the statutes obligatory force. 2 T. R. 201.] 

[Clauses limiting the rights of the crown, are repealed by subsequent 
statutes unless expressly re-enacted. 1 Price, 488.] 

[The crown cannot controul a statute: thus, not by its licence. 

I Taunt. 2270 

[Where 
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[Where a transaction is made void by stotiite, to protect one man 
from the designs of another, it is utterly void. But voidable only, 
’where made to protect the rights of third persons. 3 T. R. 603.] 

[A transaction contrary to a penal statute, is void. 1 Taunt. 131.] 

(R 10/a.) How a statute shall be expounded. 

[Where the words of a statute are doubtful, general usage may be 
called in to explain them ; but where they are clear, the usage of a par- 
ticular place cannot controul them. 1 T. R. 728.] 

(R 10. b.) According to the intent. 

Every statute ought to be construed according to the intent of the 
parliament : and therefore, if a corporation be misnamed, if it appears 
that it was intended, it is sufficient. R. 10 Co. 57. b. Vide Parols, 
(A 18.) 

Where the st. 18 Ed. 1. 1. quia cmptores terrarurriy says, every one 
ishall hold of the lord paramount secundum quantitatem terra: ; this shall 
be construed according to the value : for so was the intent. PI. Com. 
10. 57. b. 

Though it be a penal statute. PI. Com. 10, Hard. 208. 

For every statute ought to be exjwiinded, not according to the letter, 
but according to the intent. 2 Rol. 318. PI. Com. 353. 363. 

[In the construction of statutes, the ends contemplated are to be con- 
sidered. 3 M. & S. 510. 2 T. R. 161.] 

[If the enacting words can take in the mischief, they shall be extended 
for that purpose, though the preamble does not warrant it. 3 Atk. 
203.] 

[In an inclosing act, if the lands to be inclosed are to be subject to 
the same charges and incumbrances as the owner’s former Ihnds were, 
it means incumbrances on the estate, (as dower, &c.) and not the being 
subject to the repair of a church. 3 B. M. 1375.] 

[The St. 22 C. 2. c. 11. which enacts that a certain toll shall be paid 
for wharfage and cranage of goods brought unto, shipped off, loaden 
or unloaden at Brook’s wharf, does not extend to such goods as are not 
landed there, but put on board lighters, while the vessel is moored and 
fastened to the wharf. 3 B. M. 14*08. 1 Bl. 413. 423.] 

(R 11.) Expounded by the preamble. 

The prei^mble is a good means for collecting the intent. 

So, the ground and cause of the making of a statute explains the 
intent, PI. Com. 173.204. 

[But in a variety of cases it has been determined that strong words in 
the enacting part of a statute may extend it beyond tlie preamble. By 
Ld. Mansmeld, C. J. Cowp. 543.] 

[But the preamble of a statute cannot restrain the enacting part of it, 
where the enacting part is clearly larger than the preamble. By Ld. 
Mansfield, C. J. 1 Bl. 659. J 

[Positive enactments are not restrained by the preamble. 1 T. R. 44. 
4 T. R. 790. 3 M. & S. 62. Loffi. 783.] 

[If in the same act of parliament there be one clause which applies 
to a particulai' case, and another which is conceived in general terms, 

the 
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the former shell not restrain the signification of the latter* By Builer, J. 
2 T. R. 1640 

(R 12.) By the rules of the common law. 

So, a statute ouglit to be construed according to the reason and rule 
of the common law. PI. Com. 10. b. 

[Though it be a private act. 3 Wils. 496.] 

The St. Marlb. 25. provides, that the vill be not amerced by the 
justices in eyre, if a sufficient jury appears ; which was conforinable 
to the common law, by which jurors who make default, though 
twenty-four are summoned, should not be amerced if twelve appear. 
2 Inst. 148. 

After the st. of Wast. Gloc. 5. which gives wast against tenant by 
curtesy or dower, against whom it lay by the common law, it shall 
not be brought against their assignee, though he be within the words of 
the statute; because it does not lie against their assignee by the com- 
mon law. 2 Inst. 301. 

[If expressions have acquired a definite meaning in law, they must he 
expounded. 2 M. & S. 230.] 

(R 13.) When expounded by equity : — A remedial statute : 

— To another conveyance. 

So, the judges expound a case within the mischief and cause of an 
act, to be within the statute by equity, though it be not within the words. 
Co. L. 24. b. Hard. 208. Vide post, (R 15.) 

As, if a statute be remedial, it shall be extended by equity to other 
cases witliin the same mischief. 

And, therefore, where the st. Marlb* 6. provides, that a feoffment 
to the heir, to defraud the lord of ward, &c. be void, it extends to a 
grant, fine, recovery, lease and release, confirmation, or other con- 
veyance. 2 Inst. 110. 

Where the st. W. 2. 1 . prohibits quod ilU quibus tenementum Jiiit 
datum non haheant potestatem alienandi the heirs of the donees by equity, 
are under the same prohibition. PI. Com. 13.b. 

[So, the st. 3 & 4 Ann. c. 9. relative to promissory notes, must have 
a liberal construction, it being made for Uie benefit of trade and com- 
merce. 3 Wils. 3.] 

[On the expiration of several insolvent debtors' acts, and the revival 
of them, the court held equitably, that the prisoners should have 
another term after the then first term allowed them to lodge their 
petitions.’’ 2 B. M. 747.J 

[Stat. 2 G. 2. c. 22. continued by 29 G. 2. c. 28. expired 1st June 
1759. Stat. 32 G. 2. c. 28. commenced 15th June 1759; so there 
was a chasm of fourteen days. Tiie court declared, they would con- 
strue equitably, and that Trinity term 1 759, ought to be considered 
as the term in which such prisoners (as had been precluded by the 
expirafion of the former act from completing their discharge under 
it) were charged in execution, . and therefore they had Michaelmas 
term for* the first term next after thdr beitig charged in execution. 

2 B. M. 901.] 

But a prohibition by an inferior conveyance, does not extend to a 
superior way; as, the st, 31 H. 8. 13. which exempts from tithes, 

lands. 
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lands, &c. ivhich by sun^ender, dissolution, forfeiture, &c. or other 
means, come to the lung, does not extend to lands, &c* which come to 
the king by a subsequent act of parliament. 2 Co. 4*6. b. 

[A cosus omissus can in no case be supplied by a court of law ; for 
that would be to make laws. 1 T. R. 52.] 

(R 14.) To other persons. 

So, if a statute makes the securities given by the sureties of the 
farmers of the excise, to be exempted out of the act of oblivion, d 
Jbrtimi the securities of the farmers themselves shall be exempted. 
R. Hard. 424*. 

The st. Marl. 6. which gives remedy to the lord for his ward against a 
feoffee by collusion, extends to the heir, or feoffee of the feoffee, and 
all those who have a conveyance from the lord by fine or otherwise, by 
collusion. 2 Inst. 112. 

But if a statute begins with inferior persons, the general words do 
not extend to superior persons : as, the st. W. 2.41. si abbates^ prioresy 
cnsfodes hospitalium^ et alianim domorum 7'eligiosarum, does not extend to 
a bishop. Dy. 109. b. (Vide 2 Inst. 457.) Vide post, (R26.) 

So, the st. 13 El. 10. which restrains leases by colleges, deans and 
chapters, parsons, vicars, and others having spiritual promotions, does 
not include bishops. 2 Co. 46. b. 

(R 15.) To all cases within the same mischief. 

So, in all cases within the same mischief, the case shall be construed 
within the intent, though it be not within the letter of the statute. Vide 
ante, (R 13.) 

As, the st. Marlb. 29. which gives remedy to the successor ad bona 
ecclesice repetenda^ extends to trespass for cutting down trees. 2 Inst.^1 52. 

[Statutes in pari materia are to be considered as one law, and con-« 
strued together. 2 T. 11. 387. Id. 586. Loftl. 371. Dougl. 30. 
4M. &S.210.] 

[Statutes relating to the some class of persons, are not, unless in 
pari materia^ to be incorporated togetlier. Hence, the venue in actions 
against toll-gate-keepers acting quasi under st. 25 G. 3. c. 51., is tran- 
sitory. 5 T. R. I6. 

(R 16.) But a thing out of the mischief, shall be out of the 
purview, though within the letter of the statute. 

So, a case out of the mischief intended to be remedied by a statute, 
shall be construed to be out of the purview, though it be within the 
words of the statute. 2 Inst. 386. 

[All statutes mqmri mater are to be construed as one law. Dough 
SO. IT. R. 53. 3T. R. 135.] 

R 17.) So, a Statute extends to a provision made by a subse- 
quent statute. 

llierefore a statute shall be extended to cases provided by a subse- 
quent statute ; as, if extenders value goods too high upon the st. Acton 
Burnel, 13 Ed. 1. they shalltake them ^at the Same price, as was provided 
by the st. deMerc, 11 Ed. 1. Hard.211, 

VoL. V. Y 


The 
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The St. M. Ch. 9 H. 3, 9. which s?iys omne$ barones de quinque por~ 
fuhus habeant omnes libertat^ et comueiudines mas^ shall be restrained to 
such liberties are not taken away by another branch of the same 
statute ; and therefore they shall not hold placita cm onc^* 2 Inst. 31 . 

A statute made in affirmance of the common law, ejjitends to all future 
times. 2 Inst. 236. 

(R 18.) And for necessity, shall be expounded contrary to 

the letter. 

'So, for necessity, that there be not a failure of justice, a statute shall 
be expounded contrary to the words: as, the st. M. Ch. 9H. 3. 12* 
which 5ays, quod assiscv non capiant^ nisi in suis comitatibus / but an as- 
sise of a commote in the marches of Wales shall be taken in the county 
of Glocester, though it lies out of the county: for the lord of the marches 
shall not be a judge in his own case. 2 Inst. 25, 

So, the St. of Mert. 3. which gives a redhseism^ to be tried by the 
first jurors ; it shall be tried by others, where there was no first jury. 
2 Inst. 84. 

The st. of Marlb, 4. which says, riulliis ducet districts extra coni.^ does 
not extend to a case where the manor is in another county, 2 Inst. 1 06‘. 

The st. of Marl. 22. says, nullus jurarc faciat tenentes suos contra 
voluntatcs^ but they may be sworn to present articles of a court-baron. 
2 Inst. 142. 

(R 19*) Thougli the statute be penal in some respect. 

So, a statute for suppression of wrong, or for public good, shall be 
taken by equity, though it be penal against the offenders. PI. Com, 
82. a. 17,b, 

[Where an offence created, or made penal by statute, is in its nature^ 
single, one single penalty only can be recovered, though several join 
in committing it ; but if the offence is in its nature several, each offender 
is separately liable to the penalty. Cowp. 610.] 

As, the st. of Gloc. 5. which gives treble damages, &c. in waste 
against tenant for years, extends by equity to a tenant for half* an year. 
PI. Com. 178. 

The st. W. 2. 11. which gives debt against a gaoler for an escape of 
one committed for arrearages of an account, extends to an escape of any 
committed in execution for debt. PL Com. 178. a. 35. b. 

So, the st. Gloc. 5. which gives remedy for waste against a lessee, 
extends to a devisee for life, or years. PI. Com. 10. a. 

The st. 1 Ed. 2. de Jran^enlibiis priscnam^ says, that a felon who breaks 
prison shall be guilty of felony : but it shall not be so, if the prison was 
on fire. PL Coin. 13. b. 

[A penal statute cannot be extended to other cases than those intended 
by the legislature, even though within the mischief aimed at. 4 T. R. 
665.] 

(R 20.) But, generally, a penal statute shall not be taken by 

equity. 

ljut ^ penal statute, generally, shall not be taken by equity : and 
therefore, the statute against maintenance shall not be construed by 
equity. R, PL Com# 86, b. 

Nor, 
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Nor, a statute which gives a penalty in an attaint. PI. Com. 86. b. 

[It is not a rule, that courts, in the exposition of penal statutes, are to 
narrow the construction. Where the sense is doubtful, they are to be 
construed in favour of the supposed offender ; but where it is plain, they 
must be literally followed, 1 T. R. 101.] 

The st. de malefactor ihm in parcis does not extend to tliose in forests. 
PL Com. 124. a. 

So, the general words of a penal statute shall be restrained for tlie 
benefit of him against whom the penalty is inflicted. 

As, thest. W. 2. 11. that tlie body of an accountant shall be com- 
mitted by the auditors to gaol, without saying at what time ; but he 
cannot be committed by them, if it be not immediately upon the account. 
PL Com. 17. b. 

[So, where the st. 19 G. 2. c. 34. s. 2. directs that the sheriff should 
proclaim the order in council against offenders under that act, in two 
market towns near the place where such offence was committed ; the 
word near shall be taken to mean a reasonable vicinity, though not equi- 
valent to next. 1 Wils. 164. 1. BL 20.] 

If a statute for any offence gives a forfeiture of body and goods, it shall 
be restrained to the liberty of his body, and is not taken to be capital. 
R. Hob. 270. 

The st. of Gloc. 1 . says, damages shall be recovered in mort ancestor 
as in assise ; but they shall not be recovered against an occupier who is 
not tenant to the wri^ though tliey shall be recovered against him in an 
assise, when the disseisor is insufficient. 2 Inst. 287. 

[The st. 7. G. st. 2. ss. 8. enacts, that all contracts for South-Sea 
slock, or an abstract signed by the ])arty, shall be registered, or -in 
default, to be void ; and all such entries shall ex})ress the name of 
the person for whose use such contract was made. Plaintiff and 
defendant made a contract, and plaintift* registered the contract vc?'- 
halim^ and under it, this is for my proper use and benefit, and 
signed it with his own name ; it was resolved to be well. 2 Ld, 
Raym. 1350. Str, 585.] 

[A penal statute may also be a remedial law. 1 Wils. 126.] 

[And a statute may be penal in one part, and remedial in another 
part. Dough 702.] 

(R 21.) The words shall be taken beneficially for the king. 

So, a statute made for the benefit of the king sliall be construed most 
beneficially for him : as, the st. 1 7 Ed. 2. de Preer, Pegis, which says, 
that the king shall have the ward of his tenant seised in fee, extends to 
his tenant seised in tail. PI. Com. 1 1. a. 

(R 22.) Words of permission shall be obligatory. 

If a statute says, that a thing for the public benefit may be done, it 
shall be construed that it must be done: as, thest, 23 H. 6. 10. says, 
the sheriff', &c. may bail, he shall be bound to bail. (Vide Sal. 609.) 
Vide Bail, (F. 10.) 

So, where the st. 14 Car. 2. 12. says, churchwardens and overseers, 
&c. may make rates to reimburse the constable : au indictment lies 
against them if they refuse it. Jt. Sal. 609, 

Y 2 
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(R 23.) Affirmative words when they do not take away the 

common law. 

So, affirmative words in an act of parliament do not take away the 
common law. 1^1. Com. 112. b. 

And therefore, wluere by the st. 1 El. 2. a minister, who does not 
read the common prayer, shall lose the profits of his benefice foi* the 
first offence, and being convicted, &c. for a second offence, shall be 
deprived ; yet he might be deprived by the high commission erected 
by the power of the common law for the first offence, without a con- 
viction, &c. or the methods directed by the statute. R. 5 Co. 5. b. 
De Jur. Eccl. 

So, general words do not take away a particular privilege or benefit : 
as the st. W. 2. 18. which gives an clcgit^ does not take away the 
privilege an infant has, that he shall not be sued during his nonage, 
if an elegit be against the heir of a conusor, being an infant. 2 Inst. 
395. 

[Remedies given by statute, are cumulative to those at common law, 
though of a dSferent nature. 1 T. R. 103. 7 T. R. 620.] 

(R £4.) Nor a former custom. 

So, where Southwark chose scavengers by custom, the st. 14 Car. 

2. 2. which says, constable and churcli wardens, &c. shall meet in 
Easter week, and choose, does not take away a custom to choose at the 
leet. Dub. 2. Mod. 41. 

[So, affirmative statutes do not take away a prior exemption. Dough 
1880 

(R 25.) Nor a former statute. 

So, the st. 23 Eh 1. which gives 20/. per montli against a recusant, 
does not take away the penalty of 1 2d. for every Sunday, given by st. 

1 Eh 2. 1 1 Co. 63. b. 

But where affirmative words in sense contain a negative^ as, where 
a new ordinance is made, which directs the form or order of the pro- 
ceeding, it shall be otherwise. PI. Com. 113. 

(R 26.) Words which begin with inferior persons, do not 

include superior. 

A statute, which begins with a prohibition to inferior persons, does 
not extend to persons of a superior degree ; as, where by the st. W. 1 . 

3. fines or ameixiaiiicnts shall not be levied for escapes by sheriffs or 
others, it does not extend to B. R. 2 Inst. 165, 166. Vide ante, 
(Rl4.) 

So, where an act of oblivion excepts accounts by sheriffs, bailiffs, or 
other officers ; accounts by superior officers, as cofferer, &c. are not 
excepted. R. Hard. 442. 

So, the st. Marlb. 29. which gives trespass to the successor of aii 
abbot, prior, or other prelate of the church, does not extend to a bishop. 

2 Inst. 151. 

But where a statute begins with inferior courts, and concludes vrl 
in aliis curiis, this extends to superior courts; otherwise the words 
vel in aliis curiisy are void. 2 Just. 137. 

As, 
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As, the St. Marlb. 19. guod in comitatu^ hundredo^ curia haron,^ vel 
aliis mriis^ the tenant shall not be sworn to his essoign, extends to the 
courts of Westminster. Ibid. 

(R 27 .) Repugnant words controlled by the common law. 

So, where the words of an act of parliament are against common 
right and reason, repugnant, or impossible to be performed, they shall 
be controlled by the common law, 8 Co. 1 18. a: Bonham. 

And therefore, where by the st. W. 2. 2 1 . a writ of cessavit is given 
hfcredijietenii super hdcred^ pet end ^ &c. the heir shall not have a cessavit 
for a cesser in the tune of his ancestor, and the rent does not belong to 
him, and it would be against right and reason that he shall have an action 
in such case. 8 Co. 1 18. a. 2 Inst. 402. 

So, the St. of Carlisle, 35 Ed. 1. that in the orders of tlie Cistercians 
and Augustines, the common seal shall be in the custody of the prior 
and four of the most discreet of the house, and that a deed sealed 
wlien the seal is not in such custody, shall be void, is impossible and 
impertinent, and therefore it shall be void ; for when the abbot uses 
the seal for sealing a deed, it cannot be in their custody, and it would 
be unreasonable that a deed should be avoided by a bare surmise. 
8 Co. 118. a. 

So, a saving in the st. 1 Ed. 6. of chantries, &c. given to the king, to 
the donor, oi all services, is void ; for, by law, the king cannot hold 
of any. 8 Co. 1 18. b. 

If an act of parliament gives to the lord of a manor tlie conusance of 
all pleas within his manor, he shall not have conusance where he him- 
self is party. Ibid. 

[Where a special authority is delegated by act of parliament to par- 
ticular persons to take away a man's property and estate against his will; 
there it must be strictly pursued, and must appear to be so upon the face 
of the proceedings. Cowp. 26.] 

[Usages that can vary the construction of an act of parliament must 
be universal, and not the usage of any particular parish alone. 1 T. R. 
721.] 

(R 28.) Tlie exposition shall be such that the statute be not 

eluded. 

But such exposition of a statute ought to be favoured, as hinders the 
statute from being eluded. 2 Rol. 127. 

[ (R 29. a.) Admissibility of usage to explain j and other 

matters.^ 

[When acts are ambiguous, usage may explain ; where not am- 
biguous, 1 T.R. 728. 3 T. R. 602. 2 T. R. 660. 6 T. R. 268.] 

[Evidence to explain the meaning of technical words, is inadmissi- 
ble. 1 Anst. 39.] 

[Statutes are conclusive of facts recited therein as existing ; and the 
courts must notice their existence 3 M. & S. 67. 4 M. & S. 

532.] 

[Excepting that by mistating tliat a situation of things exists under a 
foraier statute, it does not create them. 4 Taunt, 831.] 

[The expression, * an act to be passed,' applies to an act passed in 
the same session, though prior in point of time. 14 East, 510.] 

Y 3 [Where 
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[Where a statute, declaring a particular act void, likewise makes it 
penal, it is utterly void* 4 Taunt. 876. 

[] (R. ^9. b.) Construction of particular statutes.] 

[One acting as an attorney, though he be not such', is liable to the 
penalty, under the’certificatc act, 25 G. 3. c. 80. (37 G. 3. c. 90.) There- 
fore, when sued for the penalty, it is sufficient to aver that he acted as 
an attorney. 6 T. R. 663.] 

[The attorney’s certificate-act, 25 G. 3. c. 80. (37 G. 3. c. 90.) docs 
not extend to the county-court, though an attorney prosecute a suit 
therein for more than 4^0s. by virtue oi a justice. 6 T. R. 663.] 

[In the case of selling bread, &c. The offence is complete though 
tlie wholesale seller direct the purchaser not to re-sell until the expir- 
ation of the twenty-four hours. , 3 T. R. 588.] 

[A person w^ho for brokerage and hire, negociates and concludes bar- 
gains for stocks, is a broker in point of law. 4 Burr. 2103.] 

[The st. 26 G. 3. c. 26. was not revived, from the time of its expir- 
ation, by st. 42 G. 3. c. 89., since the provisions in the latter statute, 
which may be supposed to have that effect, is only to indemnify those 
who have acted under the provisions of the former, supposing them 
still subsisting when they were not. 3 East, 205.] 

[A vender of coals by the chaldron or lesser quantity, is liable to the 
penalty inflicted by st. 3. G. 2. c. 26. s. 13. for not meting the coals 
with the Queen Ann bushel, whether tlie sale is by pool or wharf 
measure. 3 East, 525.] 

[Under stat. 3 G. 2. c. 26. s. 13. the oflence of filling sacks with 
coals for sale, without having first duly measured them at the wharf or 
warehouse, is local, and the action, therefore, for the penalty, must be 
brought in the county where the wharf or warehouse lies. 4 East, 385.] 
[Semdle, a coal-waggon is within tlie 19 G. 2. c. 35. s. 11. though the 
act contains only die words ‘‘ cart or carts.” 1 Smith, 417.] 

[Where a penalty is given to the treasurer of a county, riding, or 
division, the word “ division” must receive its legal and its popular sense, 
and therefore is inapplicable to parts of a county to which the magistrates, 
(acting under one general c(5mmission) for convenience, adjourn the 
quarter sessions, appointing a separate treasurer to each. 4 T. R. 224. 
459.] 

[Voting under a claim to vote as a freeman only, though without 
right, is not an offence within the Durham act, 3 G. 3. c. 15. where the 
party is entitled to vote in some other right ; which last, therefore, 
must be negatived in an action on the statute. 1 Taunt. 128.] 

[Breaking the inoiles of glass bottles into the pot, is a putting in 
fresh materials within the 17 G. 3. c. 39. 1 Anst. 240. The 27 G. 3. 

c. 28. s. 15. by the word square” means all rectangular figures. 
1 Anst. 39.] 

[A tanner selling hides by retail, is not within the penalties of 24 G.'S. 
C. 19. 1 Anst. 266.] 

[The stat. 7 G. 2. c. 19. s. 2. makes it penal to mix with hops any 
drugs or ingredients, or other thing whatsoever, to alter the colour or 
scent thereof. This extends as well to ingredients that are beneficial 
as to those which deteriorate, tlierefore, to vapour of sulphur of brinN 
stone, 6 T, B. 374.] 

^Butter 
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[Butter exported from Ireland to Lisbon, iMid from Lisbon into this 
kingdom, was held not to be considered as included in the statutes 
which prohibited the importation of it from Ireland into this kingdom. 
2 Burr. 1173.] 

[The penalty inflicted by st. 31 G. 2. c. 32. s. 6. for selling plate 
without a licence, only attaches upon those who use the trade of vend- 
ing plate. 4 East, 346.] 

[A concealment of soap, in violation of the 1 G. 1. st. 2. c. 31. may 
be in an entered place, and by mixing with other soap, although done 
with the privity of the inferior attending officer. 2 Anst. 560.] 

Vide more concerning Parliament, in Antient demesne, (F 2. — I — 
K). — Dignity, (C 5.) — Franchises, (F 3.) — Ireland, (C). — Pleader, 
(3 B 6.) — Scotland, (D 4.) — War, (B 6, 7.) 
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Vide Chancery, (2 C* 3.) — Parcener, (C 5^ 8.) 

IK^ftrol Demurring. 

Vide Enfant, (D 1, 2.) 


PAROLS. 

(A) ^oUi erpounoeD. 

(A 1.) Obsolete words, p. 328. 

(A 2.) Terms of art. p. 328. 

(A 3.) Ambiguous words : — Ought to be taken as 
near as may be to the intent of the parties, 
p. 328. 

(A 4.) Most strong again the grantor and fo** the 
grantee, p. 329. 

(A 5.) Words abbreviated, p. 330. 

(A. 6.) Synonymous, p. 330. 

(A 70 Words, how explained, p. 330. 

(A 8.) By a viz. or scilicet, p. 330. 

(A 9.) Collective, p. 331. 

(A 10.) Exclusive, p. 331. 

(All.) Copulative. p.331. 

(A 120 Disjunctive, p. 331. 

(A 13.) Distributive, p. 332. 

(A 14.) Relative : — When referred to the next ante- 
cedent. p. 332. 

(A 15.) When not, p. 333. 

(A 10.) When the reference shall be to all the words 
precedent, p. 334. 

(A 170 Wnen not. p. 334. 

Y i 
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(A 18.) Wordjs expounded according to the intent of 
the parties ; — With regard to the context, 
p. S35. 

(A 19 .) With regard to a recital, p. 336. 

(A 20.) To a restriction annexed, p. 336. 

(A 21.) Words shall be transposed, p. 336. 

(A 22.) Insensible, rejected, p. 336. 

(A 23.) General, restrained, p. 337- 


(A) ipoUj crpounDeD. 

(A 1 .) Obsolete words. 

Words in antient grants shall be expounded according to the usage 
and construction at the time of the grant. 

As, by the word soke^ the grantee may claim the suit of his tenants. 
Bro. Quo Warranto, 2. Kel. 145. a. 2 Rol. 245. 

By the word sake^ conusance of pleas of his tenants. Bro. Quo W. 2. 
Or, amerciaments of his tenants. Kel. 145. 

By the word murder'^ amerciaments of mui^erers. Bro. Quo W. 2. 
'By the word toll^ the tallage of his villeins. ' Bro. Quo W. 2. 
(Vide Kel. 145. a.) 

By the word them^ the issues of his villeins. Kel. 145. 2 Rol. 245. 
1. 51. 

By a grant of infangihief^ &c. the trial of felons taken within his pre- 
cinct. (Vide Bio. Nom. in Verbo.) 

A grant of otUfangthief imports the trial of those of his fee taken for 
felony in another precinct. Ibid. 

(A 2.) Terms of art. 

So, words used as terms of arts ought to be observed. Vide Gar- 
ranty (A). — Indictment, (G 1, &c.) 

(A 3.) Ambiguous words : — Ought to be taken as near as 
may be to th^ intent of the parties. 

So, ambiguous words shall be expounded as near to the intent of 
the parties as may be: as, if an obligation be for payment of 100/. at 
the 10th Jan., on three months’ wanlfng; it shall be. paid afterwards 
upon three months’ notice, though it was not required at the 10th Jan. 
Semb. Ray. 61. Vide post, (A 18.) 

[Where tenant for life, with a power to lease in possession and not in 
reversion, granted a lease to his only daughter, for 21 years from the 
day of the date,” it was held that the parties understood, and used 
the word from” in that sense which would make their deed effectual, 
and that therefore this was a lease in possession. Cowp. 717. 725.] 

If a lease be to A. for life, l endering rent at Michadmas, and after 
his death, to his executor till Michaelmas ; the executor shall have it 
for the whole day of Michaelmas ; otherwise, no rent would be due. 
Per Coke, 3 Leo. 211. 

If a covenant be to make an assurance of divers lands, &c. it shall 
be construed of the whole, or of part, according to the intent. R. 
I And. 57. 
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If a term be devised to A., and if she dies before she accomplish her 
years of lawful age, to B. ; if A. dies after 18, anfl before 21, B. shall 
have it : for, lawful age, shall be understood the age of 21 years, except 
where it is spoken of a ward in socage. R. 1 Ch. R. 99. 

If an obligation be to pay at Lady-day, it shall be at the next which 
follows. R. 3 Leo. 7. 

[If the mayor is to be sworn before the major part of the free bur- 
gesses, and it is found he was elected by the majority, and sworn 
zn jrresentia qiimnplurimorum liberum burgensittm^ it is not good; for 
quamplurimi only signifies a good many. Str. 1097. Andr. 119. 241. 

[If a man settles money (on failure of heirs-male of A.) to be equally 
divided between B., C., D., and E., or the respective issues of their 
bodies, in case they or any of them are dead at the failure of A.’s issue, 
share and share alike, viz. to each of them, or their respective children, 
one-fourth, provided if any are dead without issue at the failure of A.’s 
issue, then to be equally divided among the survivors of their respective 
children, in case any of them also shall be dead leaving issue of their 
bodies ; the word children shall be extended to mean issue ; and if B. 
dies without issue, and C. leaves children alive, D. children and great- 
grandchildren, and E. only grandchildren ; the descendants of each 
shall have a third, which shall be divided among them per capita, 
1 Ves. 196.] 

[If A. demises to B. for ninety-nine years, if she so long live, and 
after her death, if she dies within the said term, or other determination 
of said term, the remainder thereof to her son C., for the residue of the 
said term, with penalty if B. or C. grind at another mill, heriot to be 
paid on the death of B. or C. ; covenant that both shall repair, and K, 
covenants that both shall enjoy ; the word terin shall be understood to 
mean the time, (and so C. shall lutve it for the residue of the ninety-nine 
years,) and not the estate, whereby he would have nothing, as it would 
expire at B.^s death. 1 B. M. 282.] 

[A turnpike act directs the road to and from the town of A. to be 
repaired, the same acts describes roads as from, to, and through other 
towns ; the town of A. was paved lately before the act, and is kept 
in repair by the inhabitants ; the act extends not to the town of A. 

1 B. M. 376.] 

[A devise to the prisoners in the Marshalsea prison in the borouglr 
of Southwark, means not the King Bench prison, but the prison of the 
Palace-court, which in common parlance is called the Marshalsea prison. 

2 B. M. 1037.] 

[The word farm,” in a will, is sufficient to pass a leasehold estate, 
if it appear to have been the testator's intention that it should so pass. 
6 T. R. 345.] 

(A 4.) Most strong against the grantor, and for the grantee. 

So, ambiguous words shall be taken most strong against tlie grantor, 
and most beneficial for the grantee. PI. Com. 10. b. 

As, if a lease be by A. at will, rendering 6/. per annum ^ and A. grants 
eundem redditum to B. for his life ; B. shall have 6/. per annum though 
the lease determines ; for it shall be taken for such rent. R. Cro. 
El. 241. 


(A 5.) 
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(A 5i) Words abbreviated. 

If words are written with an usual abbreviation, notice shall be taken 
of it ; as, if a venire facias be awarded de visu de B. it shall be understood 
for vicineto^ which is the usual abbreviation, though it be written with- 
out a dash. 2 Rol. 246. 1. 15. 

(A 6.) Synonymous. 

So, words of the same import may be used promiscuously : as, quon* 
dam^ for nu;per^ and vice versa. R. PI. Com. 190. b. 

[Indenture is always understood to be a deed. B. R. H. 342.] 

[Friends is synonjonous to relations. 2 Ves. 87.] 

(A 7*) Words, how explained. 

The general words in the premises of a deed or grant, may be cor- 
rected, restrained and explained, by the habendum^ or an exception. 
Hob. 169. De quo vide Fait, (E 5, &c. 9, 10.) 

Or, by a condition annexed. Hob. 169. De quo vide Condition. 

Or, by the context, or recital of the deed. Vide post, (A 18, 19.) — 
Covenant, (D 1.) 

Or, by synonymous expressions, or clauses. Vide post, (A 16. 20.) 
— Covenant, (D 1.) 

[Lands at C., in the tenure of A. B., devised by will, comprize woods 
and timber excepted in A. B.’s lease ; the tenure” are words of addi- 
tional description. 1 Bl. Rep. 255.] 

(A 8.) By a or scilicet. 

So, they may be explained by a viz. or scilicet^ which is an ancillary 
clause, that expresses particularly what was general or doubtful. 
Hob. 172. 

[So, words may be explained by putting stops, or using a parenthesis; 
aiid although stops are never inserted in acts of parliament or in deeds, 
yet the courts of law in construing them, must read them with such 
stops as will give effect to the whole. By Lord Kenyon C. J. 4 T. R. 
65.] 

As, if a man grant to A. and his heirs, viz. heirs of his body, it shall 
be an entail. Hob. 172. 

, But, if it be repugnant to the precedent words, it shall be void and 
rejected : as, if a man grant an entire rent out of B. and W., viz. so 
much out of B., and so much out of W., this does not make several 
rents. Ibid. 

So, if A. covenant to pay 83/. quarterly, viz. 20/. at Michaelmas, 
21/. at Christmas, 20/. at Lady-day, and 21/. at Midsummer, which do 
not amount to 83/. and if tlie viz. be rejected, the time of payment does 
not appear ; for it shall be understood at the usual quarters by equal 
portions. 11. 2 Lev. 99. 

So, they cannot enlarge or diminish the precedent matter granted : 
as, if a man having three acres in D., grant all his land in D., viz. B. 
acre and W. acre, the third acre also passers. Hob. 172. 

So, if he grant all his land in D. viz. B. and F., which lies out ofD., 
tbiat does not pass. Ibid. 

If 
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If a man grant all the wood in his manor of D.5 viz. in B. wood, 
and C. wood, this does not restrain the grant in the residue of the 
manor. R. Hob. 170. 


(A 9 .) Collective. 

So, nomen collectivum shall be extended to all persons comprised 
witliin the general name ,• as, if a man devise that his heir shall have 
his land as long as he pays such annual payments, and if his heir do 
not pay, that his executor shall have the land ; this extends to all his 
heirs successively. R. 2 Rol. 253. 1. 25. 35. 

So, if a devise or limitation be to A. for life, and after his death to 
the heir of his body : though heir is a name of purchase, yet, being 
coupled with the words, of his body, it shall be taken as nomen col^ 
lectivum^ and make an estate-tail executed. R. 2 Rol. 253. J. 40. 50. 

[So, if a man undertakes to pay a sum of money at a particular time, 
if any of the issue of the body of A., begotten by B., shall be then 
living, if any of the descendants of A. and B. be living at the time, 
though all their children be dead, the money must be paid. R. 
2 T. R. 372.] 

(A 10.) Exclusive. 

So, a release of all demands, till such a day, viz. 24th April, excludes 
the 24th April, and an obligation made the 24th of April is not dis- 
charged. R. 2 Mod. 280. 

[An allegation that a man resided at a particular place until a cer- 
tain day, does not imply that he left it on that day. R. 1 T. 477.] 

[The word until,” in general, excludes the day to which it is applied* 
D. Ld. Raym. 210.] 

[But, in stating the holding of parliaments, ifthe parliament is stated 
to have been held until a particular day, such day is to be included. 

Ld. Raym. 210.] 

(A 11.) Copulative. 

So, words shall be expounded conjunctim^ where they are with a 
copulative ; as, if A. leases for twenty years, if A. and B. so long live ; 
if one of them dies, the lease determines. R. 2 Cro. 378, [Bollex. 
645.] 

[So, upon a certiorari to remove all proceedings against several per- 
sons, joint-proceedings only against all them, shall be removed, 
Ld. Raym. 609.] 

So, words in the disjunctive shall be taken coptdativey where the 
intent requires it : as, if a devise be after the death of him and his 
wife to the issue living at the death of him, his wife, or the survivor ; 
the issue does not take, though living at the death of the testator, if it 
was not living at the death of the wife ; and therefore, or shall be taken 
for and, otherwise the word survivor is superfluous. R. 2 Ver, 389. 
[Moor. 422. 3 Atk. 390. 1 Wils. 140, 2 Str. U75. 3 T. R. 470. 

4 T. K. 442,] 

(A 12.) Disjunctive. 

So, words shall be construed disjunctively to answer the intent of the 
parties ; as, if a covenant be to make an assiurance by A. and B. et erum 

utrumqne 
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•utrumque devised \ and assurance, devised by them severally, ought to 
be executed. R. 1 And. 55. [1 Leon. 74-.] 

If an obligation be to pay, if a ship, goods, or the obligor return safe ; 
it shall be cgpstrued to pay, when any of them return safe, which first 
happens. R. 1 Lev, 55, 

If a covenant be, that a lessee repair a house during tlie term, or 
within three months after upon notice ; they shall be construed distinct 
covenants, and the lessor shall have election to sue for not repairing 
during the term, or to give notice afterwards, and then sue if he do not 
repair within three months. R. 2 Rol. 250. 

[A conjunctive may be construed disjunctively, or a disjunctive, con- 
junctively, either in a will or deed, where it is essential in order to 
effectuate the intention of the parties. R. 3 T. R.. 470.] 

[Therefore, where a man surrendered an estate to the use of himself 
for life ; remainder to hi§ widow during widowhood ; remainder to his 
son for life : remainder to the issue of his body, in case the son should 
die before him, or without issue of bis body, remainder over; it was 
held the word or” should be taken, as if it had been imd.” 3 T. R, 
470. P. C.] 

[So, upon a devise to I. S. his heirs, but if he should die under 21, 
cn' widiout issue at his death, the house of lords held in affirmation of 
the judgments of C. B. and 13. R. in Ireland, that or” should be read 
as ‘‘ and.” 2 K. R. 38. P. C.] 

[Upon an allegation that I. S. was not at A., (meaning A. in B.) wlien 
in truth he was at A. aforesaid, though the innuendo is not properly 
introduced for want of previously shewing that there was such a place 
as A, in B., the word “ aforesaid” shall not refer to A. in B., and the 
words “ when in truth he was at A. aforesaid,” shall be taken to import 
that he was at A. in B. Ld. Raym. 256.] 

(A 13.) Distributive. 

So, words shall be expounded dislributive^ reddendo sino;tda singulis : 
as, if a demise be to A. for ten, and of other land to B. for twenty 
years, and after the determination of the several leases, to C. ; he 
shall have the land demised to A. immediately after his lease deter- 
mines, though tlte other lease continues. R. 5 Co. 7. b. Vide Estates, 
(B 20.) 

If a devise be of legacies to a woman and four issues of her eldest 
son, upon condition, that if they do not release respectively, when they 
become of full age all right to his estate, their legacies shall be void ; 
it shall be distributive^ that the legacy of each, w^ho does not release, 
shall be void. R. 2 Ver. 478. 

(A 14.) Relative : — Wlien referred to the next antecedent. 

Relative words, generally, are referred to the next antecedent, where 
the intent upon the whole deed does not appear to the contrary : as, if 
an obligation be, 1 April, 2 EL, to pay 2 1 April next ; the word relates 
to the month, and not to die day : for the payment shall be, 21 April, 
3 El. R. 2 Rol. SSI. 1. so. But afterwards R. cont. there, 1. 35. 2 Cro. 
646. 677. 


If 
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If B grant be of land in the parish of B., which has three vills, A;, 
Bw, ana C., and of the tithes in A. and B., and of all tenements in B. 
aforesaid ; this refers to the parish of B., and the tenements in C. pass. 
R. 2RoL 251. 1. 15. ' 

If A. be bound to pay lOZ. before 20 Oct, (if B. be then living,) and 
that he levy a fine, &c. that he refers to B., who is last named, th<|u^h 
in a parenthesis. R. 2 Rol. 252. 1. 15. 

In assumpsit brought in an inferior court, if the plaintiff decHles 
that the defendant, in consideration of carrying the goods of Bl to 
London, ad tunc et ibidem assumed, &c. ; ibidem refers to London, "feid 
so, the undertaking .being out of the jurisdiction, it is bad. R. 2 
252. 1. 20. 

[The words then and there"’ refer to the time and place last before 
mentioned. R. Ld. Raym. 577.] 

[Thus, in an action against a hackney-coachman for plying on a Sun- 
day, when he was not appointed by the commissioners, where the decla- 
ration stated that defendant on 7th April 1700, being Sunday, at, &c. 
drove his coach conira formam statuti made at Westminster, 7th No- 
vember 1693, -then and there not being appointed ; the court held the 
words “then and there” referred 4:o 7th November 1693 at Westminster. 
Ld. Raym. 577. P. C.] 

[The word “ there” in pleading will refer to the village mentioned in 
the pleadings, if it be applied to an issuable fact. R. Ld. Raym. 121.] 

[Thus, in trespass for entering his close, called A. at the parish of B. 
and seizing his cattle there found; the court held the word “ there” ap- 
plied to the parish of B., not to the close. Ibid. P. C.] 

[In an award, that on a particular day certain things specified in the 
award should be done, that “then” each party should execute mutmd 
leases, the word “ then” refers to the day. Ld. Raym. 123.] 

[The word “ aforesaid” does not necessarily refer to the last antece- 
dent. R. Ld. Raym. 4'05.] 

[Thus, where a declaration stated that the plaintiff was possessed of a 
house for ten years, that from time whereof, &c. all inhabitants within the 
place had had a particular right, and that by reason thereof he had the 
right during all the time “ aforesaid;” the word “ aforesaid” was held 
to apply to the time he w as possessed of the hous^ not to the time tlie 
custom had existed. Ibid. P. C.] 

Covenant upon an in dent me, reciting other indentures, cumquc per 
unam alium indenturam c^r. testatum cst per indentur. preed.y the word 
prccd. relates to the last indenture. Semb. Sho. 72. 

If an obligation, 5th June, with a condition to pay on the first day 
of Trinity term next, which began the 7th June, it ought to be paid the 
7th of the same June, though the essoign-day of Trinity term was 3d 
June. R. Sav. 124. 

(A 15.) When not. 

But where the intent appears otlierwise, the reference shall be to 
support the intent; as, if the king grant a manor in the parish of R. 
(which has in it three vills, R., A., and B.) and all tithes in R. and A., 
and all his lands in R. aforesaid; this refers to the parish of R. and 
not to the vill, though it was the next antecedent. Dub. 2 RoL 25L 
1. 15. 
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So, if an obligation, the 23d April be, to pay 24^th April next, it shall 
be referred to the month or to the day, as the intent is found to be. 
2 R 0 L 25 I. L SO. 35. 

Submission to an award, z^a quod factum sit^ on this side the 8 th of 
June, before four o’clock of the same day, the word day does not refer 
to the 8th June, but to the day before, when the award is made. R. 
2 Rol. 251. 1. 50. Vide 3 Lev. 239. 

If a writ be teste’d 1° Martii^ (which was after Lent began,) return- 
able in quarta septimana quadragesimce proa:. Jutur.^ the woi’ds, prox. 
future relate to the fourth week, and not to Lent. R. Mo. 365. 
Poph. 190. 

If a feoffinent be to B. senior, to the use of B. junior, for life, and 
afterwards a remainder is limited to the heirs of the said B., he who 
was last named shall be understood. Pol. 63. 

If a condition be, to pay where A. dies before Michaelmas without 
issue tiien living, it shall be referred to the death. Per three J. Dy. 
15. a. 

If an information apud W. in com. M. says, quod A. de B. in com. 8. 
apud AV- in com. M. implacitassct^ &c. it shall be referred to the county 
ofM. 3 Sal. 199. 

[In declarations, the county aforesaid,” where more than one 
county is named, always refer to the county named in the margin. 
2 Bl. 847.] 

(A 16.) When the reference shall be to all the words pre- 
cedent. 

So, indefinite words are tantamount to universal, and refer to all the 
particulars precedent : as, if a man devise A. to his wife, and B. to his 
wife, and afterwards devise the same lands to his son ; this refers to all 
the foregoing lands, and not to those in B. only. Semb. 1 Vent. 368. 
Vide post, (A 20.) 

So, words at the end of a sentence, which may be applied to all the 
preceding, shall be restrictive and relative to all tlie preceding ; as, if 
the king grant the rectory of L. cum dccimis spretan. ac o7nncs tczi'as vt 
tenevienta in t enter a B. sub annuali redditu 3/., the last words refer 
to the rectory as well as all the lands ; and if they are not in tlie 
tenure of B. at the same rent, the grant is void. 11. per three J. 
2‘Cro. 34<. 

So, if a covenant be, that he is seised in fee according to the inden- 
ture of his purchase ; the covenant is, that he is seised in fee absolutely, 
for the reference to the indenture imports only the certainty of the estate, 
not the title. R. 1 Lev. 40. 

(A 17.) When not. 

So, if there are distinct clauses, restrictive or exphanatory words at 
the end of the last clause do not refer to the preceding; as, a grant of 
all tithes iifra dmninicuni de B. ac onmes alias decimas monasLerio de B. 
spectan. qtue fuez' collect, per hallivum cjusdem motmsterii ; tithes, infra 
dominicum de B. pass, though not collected by the bailiff of the abbey, 
for that refers only to all the other tithes, which is a distinct clause. 
R. 2 Cro. 48, Mo» 754, 755. 
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So, a grant of lands in A. aut, alibi in cam* B* filonasterio de C. 
spectan. the words, vionasterio de C, spectan. refer only to lands alibi in 
co7jul^,pc7' quosdam, 2 Cro. 51, 

(A 18-) Words expounded according to the intent of the 
parties : — With regard to the context. 

The general construction of words ought to be for supporting the 
intention of the parties ; and therefore, if a devise be to his daughter 
A., upon condition that she marry D., and if she refuses, or marries 
another before her age of twenty-one years, to B. his daughter ; t). 
dies, and A. afterwards marries another before her age of twenty-one 
years, the estate does not go to B., for the intent appears that she shall 
not marry another to prevent her marriage with D., but when this be- 
comes impossible by the act of God, her marriage with another does 
not lose the estate. R. 4^ Mod. 68. Vide Covenant, (D 1.) — Parlia- 
ment, (R 10.) 

A promise in consideration, quod ultcrius non prosequeretur B., an 
averment, quod pro^eq^ii abstimiit et hucusque aliqualiter absfinet^ is sulR- 
cient : for aliqualiter^ in regard to the context, imports quod omnina 
abstmct, R. 2 Rol. 246. 1. 50. 

A writ to the escheator says, quod, tarn escheator quam jurats sigilla 
sua alternatim aqipon. ; both ought to seal the same return, and not the 
escheator one, and the jurors the other. R. 2 Rol. 248.1. 10. Hob. 253. 

In a lease of land, except a wood, the lessor covenants that the lessee 
shall take firebote super preemissa ; he shall not take it in the wood ex- 
cepted. R. 1 Leo. 117. 

If a covenant be, that he hath not done nor will do any act to dis- 
turb the plain tiff ^ but that he will hold without any disturbance; the 
last shall be taken with reference to the former words, and it is not a 
breach if he be disturbed without his act. R. Mo, 58. 

If a wager be, whether king W. takes Ireland into his power by 
his present or any other title before SO Dec., it shall be understood of his 
actual administration, because, by his present or other title, shews the 
intent w as not such administration as he then had. R. Sho, 182. 

[If it is agreed, that several causes shall be bound by the verdict 
given in one,” it means sucli a verdict as the court thinks ought to 
stand ; therefore, if after verdict a new trial is granted^ the others are 
not bound by the old verdict. 3 B. M. 1477.] 

[Words in an agreement, that A. shall hold and enjoy,” &c. if not 
accompanied by restraining words, operate as words of present demise, 
Secus, if they be followed by otliers which shew that the pai’ties intended 
that there should be a future lease. The whole must depend on tlie in- 
tention of the parties. 5 T. R. 163.] 

[Demise front A. to B. for twenty-one years, if botli should so long 
live ; but if either should die before the end of the said term, then 
the heirs, executors, &c. of the person so dying should give twelve 
months’ notice to quit, &c. It was holdel^, that the lease could only 
be determined by twelve months’ notice given, by the representatives 
of the party dying before the end of the term, and consequently that 
such notice given by the lessor to the representatives of the lessee 
(who died during the term) did not determine it. Willes, 43.3 
So, synonymous covenantSt Vide Covenant, (D %) 


(A 19.) 
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(A 19 .) With regard to a recital. 

So, the construction of a deed shall be with regard to a recital ; «s, 
if a lease be to A. except a close; and A. covenants to make all grants, 
agreements, contenta aut recitata^ &c. it will be a breach if he disturbs 
the lessor in the close excepted. 1 Leo. 117. 

But a recital does not confine subsequent words by which the intent 
appears more large ; as, if a condition of an obligation recites, whereas 
a ship is bound Jto A. and is to return to the port of B. or London, or 
any in England ; the obligor shall pay 20Z. after the next return to the 
port of B. or L. or other port of England, or elsewhere where she makes 
her right discharge ; if she makes a discharge at Venice, he ought to 
pay. R* 2 Rol. 247.1. SO. 

(A 20.) To a restriction annexed. 

So, where restrictive words are annexed to the end of several expres- 
sions, all are restrained by it : as, if the king grant a portion of tithes 
in L., with all tithes in L. in the occupation of fe. ; the portion of other 
tithes do not pass, if they are not in the occupation of B. R. 2 Rol. 
19S.1. 5. Vide ante, (A 16.) 

So, if a covenant be to assure such land as descends to him, the 
same land to be 40Z. per ann, ; he need not assign more than 40Z. ycr 
ann. though more descends. Semb. 3 Leo. 27. 

(A. 21.) Words shall be transposed. 

So, words shall be transposed to support the intent of the parties; 
as, if a lease be 6th Aug. for twenty years, rendering rent anmiatim 
at Lady-day and Michaelmas ; there shall be a transposition, to Michael- 
mas and Lady-day: otherwise it cannot be paid annuathn, Co. L. 
217 , b. R. per two J. ; Brown cont. PI. Com. 171. Vide Abatement, 

(Hll.) 

A devise to a woman for life if she does not mai ry, and if she marries 
to A. in tail, &c. shall be an estate in tail though she does not marry ; 
for it shall be taken that A. shall enter immediately if she marries. 
R. 3 Lev. 125. 

A devise to A. for life, and afterwards to his first, second, and other 
issues, remainder to B. for preserving estates ; the words shall be 
transposed to make the devise to B. precedent to the disposition to the 
issues. R. 2 Ca, Ch. 10. 

(A 22.) Insensible, rejected. 

If a lease be for forty years, and the lessor covenants that the lessee 
shall enjoy for the said term of eighty years ; the words eighty years” 
being insensible, shall be rejected, and the covenant shall be that he 
shall enjoy for the said term. Sav. 71- 

If a distringas be returnable tres Trin, nisi the judge of assise come 
3® ejusdem mensis Junii^ where no such month was mentioned before, 
ejusdem shall be rejected. R. Hard. 330. 


But 
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But if by the rejection of insensible words, no sense remains, there 
the whole is void : as, if accompt be for septem ponderihus cerce^ it is 
utterly insensible ; iox pondm ponderis is a weight, pondus pondiy a pound. 
R. 2 Rol. 247. 1. 15. 

(A 23.) Genei'al, restrained. 

So, always a construction shall be made of words, if it can, to sup- 
port that which seems to be the intent of the parties ; as, a lease 
octoginta et terdecim amiisy shall be construed for 93 years, and not for 
80 and 30. R. Cro. Car. 386. 2 Rol. 247. 1. 5. Vide ante, (A 20.) 

A devise to A. fordife, with power six months before his death, to 
make a lease for six years ; he may make a lease at any time before his 
death, though it be not six months before ; for the time of death being 
uncertain, the intent was, that he might make a lease for six years at 
any time. R. 2 Rol. 247. 1. 20. 

A lease by the king of a manor and profits of courts, (reciting a 
former lease of the manor,) to begin after the former lease, reddendo 
inde cxtunc 78/. annually, viz. 36^ for the manor, 6/. for the profits. 
&c. The rent commences upon the commencement of each lease ; for, 
for the jirofits not leased before, it* commences immediately ; for the 
manor, after the former lease, R. 2 Rol. 252. 1. 5. 

An obligation, with a condition to meet at A., there to choose arbi- 
trators, who, with arbitrators of the plaintifl', might determine all mat- 
ters between them ; it is not sufficient to be there the last minute of the 
day ; for it ought to be understood, that he shall be there in time to de- 
termine all diflferences. R. Mo. 545. 

If a condition be, anno 1648, to pay when the king is restored ; it 
shall be understood of King Charles 1. Per two J. 1 Sid. 314. 

But where words have no ambiguity, an exposition shall not be made 
against the express words. 

So, general words are not restrained by restrictive added in majoi'em 
cautelam : as, if the king grant a manor belonging to the priory of C., 
and all lands, tenements, and hereditaments to the said priory of C. 
a{)pertaining, and all liberties, piscaries, &c. cidern manerio spectaru ; a 
piscary, &c. in gross, appertaining to the priory, passes ; for being 
comprehended in the word hereditaments, it shall not be excluded by 
the words, eidem manerio spectan.^ which were added for greater caution. 
R. 2 Rol. 186. 1. 5. 

So, if the king grant all lands, &c. in L., and afterwards grant the 
rectory of L., (where there were two rectories,) and all lands, tene- 
ments, and hereditaments,. &c. the rectories pass by the general words. 
2 Rol. 193. 1. 10. 

So, general words are not restrained by affirmative words more 
restrictive ; as, if a man grant to A, all the wood in his manor, and after- 
wards covenant that A. shall take all the wood within five years ; he shall 
not be confined for five years for taking the wood. R. Hob. 173. 

So, a grant of 5/. per ann. to husband and wife for their lives, and if 
the wife survives, that she shall have 31. per ann. ; if she survives, she 
shall have SL per ann. Hob. 173. 

A coveuantii that a lessee shall take botes by assignment ; he may take 
them without assignment. Hob. 173. 

VoL. V. Z 


For 



S38 


PARSON. 


For m6re concerning words, and the exposition of them, vide Abate- 
ment, (H 3. 11.) — Action upon the Case for Defamation, per totum.’ 

— Chancery, (3 A. 8. — 3 Y 1., &c.) — Condition. — Covenant, (D 1, 
2. — G 2.) — Devise, (N 1., &c.) — Estates, (A 2. — B 3. 12. 19.) — 
Fait, (E 5.) — Feoffment, (A 3.) — Franchises, (F 6,.) — Garranty (A). 

— Grant, (El., &c.) — Libel. — Obligation, (B 1., &c.) — Pardon (C — 
D.) — Parliament, (R 10., &c.) — Pleader, (C 25., &c. 4-5., &c. 77. — 
V 5. — 2 L &c.) — Poiar, (A 2. — B 1., &c.) — Rent, (B 2.) — ^ 
Uses, (L 3.) 


PARSON. 

(A) lubO SijoU ftC. infra. 

(B) ^u0t l)C infia jJacroiS orDiiie^. 

(B 1.) Qui su7it sacri ordinex. infra. 

(B 2.) What shall be a lawful ordination, infra. 

(C) Declare bis aesent ta tbe booU of commoii 
praj^er. p. 339. 

(A) parsoib inbo oball be. 

A Parson is he qui 'personam gerit ecclesia^, Co. L. 300. a. Vide 
Ecclesiastical Persons, (C 6.) 

Who may be, or not, and his interest in the rectory. Vide Eccle- 
siastical Persons, (C 7, S, 9.) 

(B) be infra oacroo orDineo. 

(B 1.) Qui xunt sacri ordinex. 

By the st. 13 & 14 Car. 2.4. no person shall be capable of being 
acltnitted to any parsonage, vicarage, benefice, &c. before he be or- 
dained priests, according to the form thereby established, unless he have 
before episcopal ordination, on pain of 100/., &c. and disability to take 
the order of priest for a year. 

(facri 07'dines^ slricte loqucndo^ sunt 4 tuntumy viz. subdiaconatusy dia- 
cdiiatiiSy presbyter atuSy et episcopatus. I.,ind. 27. Verb. Sacros Ordines. 

■^jt in clausidd quxiialiy verba non debent extendi ad minor es or dines. 
Lind. 27. Verb. Saci os Ordines. 

Lia7'ge to men loquejidoy omnes ordinesy etiam minor es (viz. cantor eSy 
acolytiy cxorcistccy et ostiarii) dicimtur sacri. Lind. 27. Verb. Sacros 
Ordines. * 

If a man takes a benefice, not having episcopal ordination, it shall 
hey ipso JcictOy void. 1 Mod. 11. 

(B 2.) What shall be a lawful ordination. 

By the st. 5 & 6. Ed. 6. 1. (which was repealed by the st. 1 M. 2. 
and afterwards revived by the st. 1 El. 2.) to the book of common 
prayer, w^as added a form of making and consecrating archbishops, 
bishops, priests, and deacons, to be of like force and authority as the 
said boct. 



Must declare his assent to the hook of common prayer. SS9 

And by the st. 8 EL 1. the same form shall be of force, and shall 
be used and observed in all places, &c. 

By the st. 1 3 & 1 4 Car. 2. 4. the book of common prayer, with the 
form of making, ordaining, and consecrating bishops, priests, and dea- 
cons, is recommended by the king to the parliament, to be used by all 
that make or consecrate bisho[)s, priests, and deacons ; and the same 
is established by that act. 

By the 36th article of the 39 articles establislied anno 1562, it was 
declared, that the book of consecration of archbishops and bishops, 
and ordaining priests and deacons set forth in the time of king Ed. 6. 
doth contain all things necessary for such consecration, and ordain- 
ing, &c. 

And by the st. 13 & 14 Car. 2. 4. s. 30, 31. it is enacted, that all 
subscriptions of the said article shall be tiiken and applied to the form 
thereby established. 

Vide Ecclesiastical Persons, (C8.) — Esglise, (N 10.) 

(C) Declare fjiD asaent to the Doofe of common 

praj>er» 

So, by the st. 13 & 14 Car. 2. 4. s. 6. every person put into an eccle- 
siastical benefice, or promotion, shall in the church, &c. belonging to 
his benefice, within two months after actual possession, &c. on the 
Lord's day, publicly read morning and evening prayers appointed by 
the book of common prayer, and afterwards, before the congregation, 
declare his unfeigned assent and consent to the use of all things therein 
contained, in the words, I declare my unfeigned assent and consent to 
all and every thing contained and prescribed in and by the book, &c. 

And he who neglects it within the said time (unless let by impedi- 
ment allowed by the ordinary, and then within one month after the 
impediment is removed) shall be ipso facto deprived of all his eccle- 
siastical promotions. And the patron, or donor, may present, &c. as 
if he were deod. 

Every parson, vicar, &c. ought to declare his assent, &c. within 
this act. 

So, a stipendiary priest, provided by the lessee of a college, deanery, 
&c. though no presentation is required ; but a nomination to the dean, 
and approbation by him. R. 3 Lev. 83. 

[By stat. 23 G. 2. c. 28. it is declared, that the bishop’s allowance of 
lawful impediment for not reading the common prayer, extends to not 
reading the declaration of assent.] 

But, a man deprived for not giving his assent within two months, is 
not dis^lbled to be presented de novo, 3 Lev. 8 . 

And, if a stipendiary priest continues in the exercise of his function, 
after the two months, with the approbation of the nominor, and dean 
who ought to approve ; this amounts t» a new nomination ; and if' he 
gives his assent, &c. at any time, it is sufficient. R. 3 Lev. 83. 

Vide Dismes. — Esglise. 


PARSONAGE. 

Vide Ecci.esiastical Persons, (C 6, &c.) — P arson. 

Z 2 PARTIAL 



aw PARTICULARS, BILL OF. 

PARTIALITY. 

Vide Chancery, (2 K 6.) 


PARTICEPS CRIMINIS. 

Vide Chancery, (3 M 7- — 4 W 28, 


PARTICULAR ESTATE. 

Vide Estates, (B 13., &c.) 


[PARTICULARS, BILL OF.] 

C-A- plaintiff declaring iJidebit a tus assumpsit^ is obliged to give a par- 

ticular of his demand. 3 Burr. 1389.] 

[In an action by vendee against vendor, for that the abstract of title 
delivered was insufficient, defective, and objectionable, the plaintiff is 
compellable to give a particular of all such objections as depend upon 
matter of fact. 3 B. & P. 246.] 

[\Vhere the forfeiture of a lease htis been incurred by breach of co- 
venant : in an ejectment thereon, the plaintiff' is compellable to be a 
particular, specifying as well on what breaches of covenant he relies, 
as the times when the forfeiture occurred. 6 T. R. 597.] 

CThe de^ndant is entitled to receive from the plaintiff a particular of 
his demand, although he may have received a statement of it before the 
action was brought. Wightw. 78.] 

[A defendant must appear before he can demand a bill of particulars. 
1 B. 8c P. 378.] 

[The time for pleading continues to run, notwithstanding an order 
for a particular. 3 B. & P. 363,] 

[To deliver a particular under a judge’s order, as general as the de- 
claration, is a contempt of the court. 1 Taunt. 353.] 

[It is sufficient that a bill of particulars specify the occasion whence 
the right arises, without technically describing the right to be insisted 
on as resulting from it. 4 Taunt. 189.] 

[Under a bill of particulars as for goods sold to the defendant, evi- 
dence of goods sold by the defendant, as the plaintiff’s airent, is inadmissi- 
ble. 2 B. & P. 243.] ^ 

[A mistake of the date in a bill of particulars is immaterial where 
it could not mislead. 2 Taunt. 224.] 

[A misrepresentation, through mistake, in a bill of particulars, 
which in other respects appris;^ the defendant witli sufficient certainty 
of the cause of action, is immaterial, unless he can show that he was 
misled by it. Thus, a bill of particulars, in debt for rent, stating that 
the premises are at X. instead of at Y., will be no ground for nonsuit, 
unless the defendant can prove that he held other premises at X. of the 
plaintiff. 3 M. & S. SSO.J 

[Where a verdict, according to the justice of the case, is taken for a 
sum exceeding the puiticular, without objection, either at the trial or 

subse- 
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subsequent argument, the judgment entered thereon will not afterwards 
be reduced. 2 Taunt. 285.] 

[Where a particular has been given under a judge’s order, a second 
particular delivered without an order may be treated as a nullity. 
1 Taunt. 353.] 

[After delivering a bill of particulars, plaintiff must wait twenty- four 
hours before he can sign jud^ent as for want of a plea. 2 N. R. 361. 

[The particular of the defendant’s set-off is not admissible evidence 
of the existence of a debt from the defendant to the plaintiff. 1 Mars. 
33. 5 Taunt. 228.] 


PARTITION. 

Vide Chancery, (4 E). — Parcener, (C 1., &c.) — PtSAOSR, 

(3 F 1., &c.) 


PARTNERS AND PART-OWNERS. 

Vide Abatement, (E 12. — F 8.) — Chancery, (3 V 4. 6, 7.) — 
Merchant, (D). — Navigation, I 3.) 


PARTRIDGES. 

Vide Justices of Peace, (B 46.) 


PARTY. 

Partie 0 to an agrreemcnt or Deeo. 

Vide Chancery, (2 C 13. 15.) — Fait, (B 1. — C 2.-.D — ES.) 

j^artico to an action, or 0 uit. 

Vide Abatement, (E 8., &c. — F 4.,&c.) — Action, (B 1., &c. — C I ., 
&C,) — Baron and Feme (V &c.) — Chancery, (E 2. — T. 3. — 
2 M 1, 2. — 3 V 1, 2.) — ^Parcener, (A 4, 5.) 

l^artico anD priinc 0 . 

Vide Fine, (I 1.) — Pleader, (O 1., &c.) 

act of patt^;. 

Vide Abatement (H 41., &c. — O). 

3 -uD 9 :e anD partg. 

Vide Justices, (1 3.) 

^i 0 Demeanot of jutK, or partg. 

Vide Pleader, (S 46, 47.) 

iSeglect of partg 

Vide Rbtorn, (D 3.) 
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PARTY-WALL. 


Precepartium. 

Vide Abatement, (I 21.) 


[PARTY-WALL.] 

[The three months’ notice, under st. 14 Geo. 5. c. 78. s. 38. (9. v.) of 
the building of a party-wall, is only requisite where the party is either 
ignorant of, or adverse to the building, not where he consents. 5 T. R, 
130.] 

[The separate owners of adjoining tenements are owners in severalty, 
each half, of the party-wall, though built at their joint expense. 

5 Taunt. 20.] 

[A., a builder, proposes to B., the occupier of the adjoining house, 
to build, a party-wall, and states j:he expense; B. answers, ‘‘Very well, 
I expect to pay what is right and fair,” and the wall is built. Held, 
that A. was entitled to recover from B. his share of the expense, with- 
out reference to the building act. 14 G. 3 c. 78. 2 Mars. 435. 

7 Taunt. 158. Semhle^ that B. having asked 300/. for his lease, he was 
to be considered as owner of the improved rent within the act. Ibid.] 

[By stat. 14 G. 3. c. 78. s. 41. the expense of a party-wall is thrown 
upon the owner of the improved rent ; which term, “ improved rent,” 
stands contradistinguished from some other rent ; therefore, where none 
other exists but that originally reserved, the original lessor is the party 
liable ; as, where the lessee assigns, (not under-lets) the premises. 
3 T. R. 458.] ^ ^ 

[In deciding the question who, as owner of the improved rent, is 
liable to the expenses of a party-wall, the covenants (as for repairs) 
between the parties, cannot be taken into the account. 1 B. & P.303.] 

[1 he landlord of a house rack-rented, not the lessee who has im- 
proved it, is liable to the expense of a party-wall, since the words of 
the statute 14 G. 3. c. 78. s. 41., ownei» of the improved rent,” are not 
to be construed “ owner of the im]jroved value.” 8 T. R. 214.] 

' [If premises held under a building lease are afterwards let at an im- 
proved rent, the owner of that rent, and not the owner of the ground- 
rent, is liable for the expense of a party-wall under st. 14 G. 3. c. 78. 
s. 41. 5T. R. 130.] 

[W here a house rack-rented is under-let at an advanced rent, the 
first lessee is liable for the expenses of a party-wall. 1 B. & P. 303.] 

[Neither possession of a house, nor the demise of a house, in con- 
sideration of the cost the tenant has incurred in building it, proves that 
the tenant was, at the time of building it, the owner of the improved 
rent, to subject him to contribution to a party-wail previously built. 

6 Taunt. 249.] 

[The regulations prescribed by sect. 41. of st. 14 G- 2. c. 73. to be 
observed previous to an action for the expenses of a party-wall, apply 
as well w here the owner himself as a tenant is the occupier of the house 
liable. 2 Taunt. 62.] 

[If, in trespass against the owner of a house adjoining to the plaintiffs, 
in the metropolis, for taking down his party- wall, and building upon it, 
it appears at the trial that the defendant was authorised in what he hacl 
done; by the provisions of the building act, 14 G. 3. c, 78., and there- 
upon 
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Upon the plaintiff be non-suited, the defendant will be entitled to treble 
costs. 9 East, 322 .] 

[Under the party-wall act, a landlord is bound to reimburse his tenant, 
only in respect of money paid to the adjoining owner. 10 East, 227.] 
[Under a stipulation in a lease, that, it is the true intent and 
meaning of these presents, and of the parties hereto, that the landlord 
shall receive the yearly rent of 60 /. hereby reserved, in net money, 
without any deduction, defalcation, or allowance out of the same on any 
account whatsoever,” coupled with a covenant by the tenant, to bear 
a reasonable share and proportion of or for and towards supporting, 
repairing, amending, and cleansing all party-walls belonging, or which 
hereafter shall belong to the premises,” the tenant, not the landlord, is 
liable to contribute to a party- wall built during the term. 8 T. R. 602 .] 
[A person who has lights in an edifice carried up above a party-wall, 
not warranted by the building-act, 14 G. 3 . c. 78 ., may nevertheless 
recover against the owner of adjoining land, who contributed to the 
party- wall, for obstructing the plaintiff’s lights. 5 Taunt. 465 .] 
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(A) (Srnnt by tbe fting ; ftoiu inaDf, &c. p. 341. 

(B) Cftcfonn of Icttcro patent, p. 344. 

(C) (TluDcr lubat seal maDc ; 

(C 1.) 'J'he several seals of the king. p. 31<5. 

(C 2.) When under the great seal. p. 345. 

(C 3.) When under the exchequer seal. p. 346. 

(C 4.) Or the duchy seal. p. 34G. 

(C 5.) Or under the privy seal. p. 340. 

(C 6.) Under the privy signet, p. 347. 

(C 7-) Sign manual, p. 347. 

(D) Cbe inannct of pa0£iin(i a patent ; by the st. 27 IT. 8. 

11. p. 347. 

(E) ;jnroIniciit of a patent, p. 349. 

(E 1.) Infringement of a patent.) ]] p. 3.50. 

[ (E 2.) Statute, 21 Jac. 1. c. 3.)] p. 350. 

(F) Hep cal of a patent. 

(Fl.) In what cases it may be: — where the patent 
was of a thing which the king could not gi'ant. 
p. 350. 

(F 2.) Or founded upon a false suggestion, p. 351. 

(F 3.) Or a forfeiture be committed, p. 351. 

(F 4.) If there are two patents of the same thing: — 
when a scire /acias lies by the patentee, p. 351. 
(F 5.) When a scire facias is not necessary, p. 351. 

Z 4 (F6.) 
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(F 6.) Scire Jadas for repealing a patent : In what 

court it lies. p. S5S. 

(F 70 I” what manner sued. p. S5€. 

(F 8.) Pleas to a scire facias, and judgment on con- 
fession or by default, p. 352. 

(G) @urrenDer of a patent, p. 353. 

(H) i|)oU) a ^latent.obaU be pleaoeD. p. 353. 

(A) (Srant tbe feinff j boto maae, f c. 

The king cannot grant, or take any thing, but by matter of record* 

Vide Praerogative. 

[A patent was granted to A. B. for a new-invented method of using 
an old engine in a more beneficial manner th^n was before known. 
The specification stated, that the method consisted of certain principles, 
and described the mode of applying those principles to the purposes of 
the inventicm, and an act of parliam-^nt, reciting the patent to have 
been for the making and vending certain engines by him invented, ex- 
tended to A. B., for a longer term than fourteen years, the privilege of 
making, constructing, and selling the said engines. Held, that the 
invention was the subject of a patent, and that the patentee’s right, 
under the patent and act of parliament, was valid. 8 T. R. 95* 2 H. B. 
463. ; the court was divided. Lofft. 395.] 

[The patent must not be more extensive than the invention. If, 
therefore, the invention consist in an addition or improvement only, 
and the patent be for the whole machine, or manufacture, it is void. 
11 East, 109.] 

[If a patent is obtained for making several things by one process, and 
the process fails in producing any one, the patent is void. The con- 
sideration of the patentee’s exclusive right was the producing the several 
things specified, and the whole of them ; now a part of that considera- 
tion has failed, and with it his right. 1 T. R. 002.] 

(B) Cbc form of letters patent. 

The king in his patents was named in the singular number, till the 
time of king John : but since, has used the plural number. 2 Inst. 2. 

So, the direction of patents, till R. 2., was (and now is, of patents 
of dignity) omnibus archiepiscopisj ducibus^ marchionibus^ comitihus^ epis-- 
copis^ &c. But in other patents it is now, omnibus ad quos prccsentes 
literce venermt^ &c. 2 Inst. 1 . 

So, the king, by his patent, ought to make a grant of lands. 

But, by the st. 31 H. 8. 13. s. 19. a patent, by which the king bar- 
gained and sold lands which belonged to a monastery, (without the 
word grant,) being made after 4 Feb. 27 H. 8. and within three months 
after me st. 31 H. 8. shall be good. R. Mo. 681. 

So, the clause of his testibus was used temp. H. 3. Ed. 1, 2 & 3. 
and before, in grants of franchises and inheritances. 2 Inst. 77. 

And is now used in patents for creation of dignity. 2 Inst- 77. 1. 

But temp. R. 2. teste weipso inserted in the place of his testibus^ 
in other p^ltents. 2 Inst. 78* 

(C) 
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(C) dntJcr tobat 0eal maDf. 

(Cl.) The several seals of the king. 

William the Conqueror sealed his patents with an impression upon 
wax. 2 Rol. (180.) 1. 45. 181. 1. SO. Vide Fait, (A 2.) 

Sch William Rufus. (Vide 2 Rol. 181. 1. 36.) 

Rich. L first used a seal of arms for his seal. 2 Rol. 181.1. 21. 

And after his return from Jerusalem, changed his arms from two 
lions combatant to three lions passant. 2 Rol. 181.1. 25. 

The law takes notice of three seals of the king, the great seal, the 
privy seal, and the signet. 2 Inst. 554. 

If mention be of the king’s seal generally, it shall be understood of 
the great seal. 2 Inst. 555. 

The great seal is in the custody of the chancellor, the privy seal in 
the custody of the clerk, or lord»keeper of the privy seal, and the signet 
in the custody of the principal secretary, who has four clerks of the 
signet. 2 Inst. 554, 555, 556. 

(C 2.) When under the great seal. 

By the common law, no grant of the king is available, or pleadable, 
unless under the great seal. R. 2 Co. 16. b. 2 Rol. 182. 1. 5. 

And therefore, if tlie king presents to an advowson, to which he has 
a Tight jure corona^ unless under the great seal, it shall be vo d. R. Cro. 
Car. 99. 

So, a grant of all inheritances, or chattels real, ouglit to be by the 
great seal. Mo. 476. 

A grant of a protection, or essoine dc ser'vitio regts. 2 Inst. 555. 
Vide post, (C 5.) 

So, a grant of an office to another in fee, or for life, &c. R. 1 1 Co. 
4. a. 

So, an office, or commission for entitling the king, ought to be under 
the great seal. R. Cro. Car. 173. 

So, a grant of award ought to be under the great seal. Cro. El. 851. 

So, the king’s writ ought to be sealed with the great seal. 2 Co. 
1 7. b. 

For, by the st. Ay^f, super Chartas^ 28 Ed. 1. 6. under the little 
seal shall not issue a writ which touches die common law. Vide post, 
(C 5.) 

A grant under the great seal shall be good, where it might have 
been made under another seal : as, if the king presents to a church of 
his ward, under the great seal; though it might have iieen made under 
the seal of the court of wards. R. Cro. Car. 99. 

[The king may create an Irish peer under the great seal of Great 
Britain.’ Ld, Raym. 13.] 

If he grants lands within the duchy of Lancaster, rendering rent to 
the court of augmentations ; though such rent was payable before to 
the duke of Lancaster ; and the grantee shall pay only the latter rent. 
Dal. 9. 

[It is one of the provisions of the act of union 40 G. S. c. 67. ; that 
the great seal of Ireland may, if his majesty shall so think fit, after the 
union be used in like maimer as before the union.] 


(C3.) 



346 


PATENT. 


(C 3.) When under the exchequer seal. 

But, by the course of the exchequer, a lease for years by the king, 
by the exchequer seal, will be good. R. 2 Co. 16 b. 2 Rol. 182. 1. 35. 
R. 1 And. 191. 2Cro. 109. 

So, a lease for lives. R. 2 Rol. 182. 1. 45. Cro. Car. 513. ; for it is 
the ancient usage of the court. Dub. but no judgment, F, g. 90, 290. 
So, the grant of the benefit of an outlawry. R. 2 Rol. 182. 1. 30. 

So, the king may make any one bailiff of his manor, by patent under 
the exchequer seal. 2 Rol. 182. 1. 25. 

So, a commission under the exchequer seal, for the information of 
the king only, will be good. R. Cro. Car. 173. 

So, the custody of lands forfeited for attainder, &c. may be under the 
exchequer seal. R. 2 Cro. 109. 

So, a grant under the seal of the court of wards, of a thing which re- 
lated to his ward, was good : as, a presentation to an advowson of his 
ward. R. Cro. Car. 99. R. 2 Cro, 248. 

So, a lease by the king of the lands of the ward, during the ward's 
minority. R. Cro. El. 851. 

But a presentation under the exchequer seal is not good. 2 Cro. 248. 

(C 4.) Or the duchy seal. 

So, a grant under the duchy seal, of lands within the county palatine 
of Lancaster, shall be as good as if it was under the seal of the county 
palatine of Lancaster. Semb. 1 Ver. 295. R. 1 Lev. 28. 

So, leases in possession or reversion, of lands within the county pala- 
tine, under the duchy seal, are of the same validity as a lease of lands 
of the crown under the great seal. 4 Inst. 209. 

And by the st. 3 H. 7. grants of lands, advowsons, &c. parcel of 
the duchy of Lancaster, are void, if not under the duchy seal. Vide 
Plo. 218. 

And therefore, a grant under the great seal only is not good. Hard. 

So, a grant to a corporation of lands within the duchy, is good under 
the duchy seal. 

So, the king may make a corporation xmder the duchy seal, within 
the county palatine; though not out of it. Mo. 167. 2 Leo. 151. 

So, a grant of the next avoidance of a church, the advowson of which 
belongs to the duchy, under the great seal, is not good ; for it ought to 
be under the duchy seal. 2 Rol. 182. 1. 20. 

So, a presentation to an advowson, parcel of the duchy, ought to be 
under the duchy seal, R. cont. that it may be under the great seal ; 
for it is a fruit fallen, and not within the st. 3 H. 7. being but a recom- 
mendation of a clerk to the ordinary, which may be by parol. 1 Rol. 
182. 1. 15. Mo. 874. 1 Brown, 162. 

(C5.) Or, under the privy seal. 

So, the king may dispose of a chattel under his privy seal : as, he may 
issue his treasure under the great or privy seal. 1 1 Co. 92. 2 Rol. 1 83. 

1. 7. Mo. 476. 4 Inst. 116. 2 Inst. 555. 

Gr, make an obligation under his privy seal. 2 Rol. 183. 1. 15. 

Or, discharge a debt. 2 Rol. 183. 1. 30. Hard. 204. Sav. 22. 

6 Though 
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' Though it be a debt upon a recognizance forfeited. 2 Rol. I83w 1. 25. 
2 Inst. 555. 

So, by the privy seal, the king hiay dispose armour, horses, or other 
personal things. Mo. 476. 

Or, present to.an avoidance : for an interest does not pass ; but it is 
the nomination of a clerk to the ordinary, which may be by parol. 
2 Cro. 248. 

So, the king may grant, by patent under his privy seal, to make a 
general attorney in all pleas. 2 Rol. 183. 1. 12. F. N. B. 26. A. 

Or, may commit to another the office of chancellor in Ireland. 2 Boh 
183.1.17. 

Or, make a warrant for a patent. Semb. Dy. lS3.b, 

So, the king may inhibit, by private seal, qi/od ne exeat regnum. 2 Rol. 
183.1.28. 2 Co. 17. b. 

Or, require the levying of his debts. Mad. 593. 

Or, make a supersedeas of process in the case of the king. 2 Inst. 555. 
Or, grant a 7iisi prius^ where the king is a party. Ibid. 

Or, allow a plea against the king. Ibid. 

So, in other small matters which do not cause delay to the subject. 
Ibid. 

But by the st. Art. super cliartas 6. de south le petit ne issera desormes 
nul brief e que touche le common ley. 2 Rol, 183. 1. 20. 2 Inst. 554. 

So, a protection or warrant of esso^ne^ under the private seal, is of 
no force. 2 Rol. 183. 1. 30. Vide ante, (C2.) 

Nor, a grant of an office. R. 1 1 Co. 4. a. Vide ante (C 2.) 

(C 6.) Under the privy signet. 

So, the king may forbid to go out of the realm, under the privy 
signet. F. N. B. 85. A. 2 Rol. 183. 1. 51. 2 Co. 17.b. 2 Inst. 556. 

But the privy signet is not a sufficient warrant to issue treasure. 
1 1 Co. 92. 2 Rol. 183. 1. 50. Mo. 476. 4 Inst. 116. 

Nor, to discharge a debt. 2 Co. 17. b. 2 Rol, 183. 1. 55. 

Nor, to confess a bill in equity, which prays to be discharged from 
a debt or account. II. Hard. 204. 

(C 7*) Sign manual. 

If tlie sign manual be to a grant or warrant, regularly it ought to be 
countersigned by a principal secretary of state, or the lords of tlie trea- 
sury. Kq. Ca. 54. 209. 

And if it be but a direction for another act, as for letters patent to 
be made, &c. it is sufficient that it be countersigned. Eq. Ca. 54. 

If it be of itself the principal act. it is countersigned, and also sealed 
by the signet, or privy seal. Eq. Ca, 54. 

But where an act of parliament directs, that the king assign se- 
curities, &c. by his sign manual, it need not be countersigned. Eq. 
Ca. 209. ' , 

(D) etc manner of paooing a^^ patent ; by the stat. 

27 H. 8. 11. 

If the king makes a grant by letters patent to be passed under the 
great seal, by the st. 27 H, 8. 11. every gift, grant, or writing made 
by the king, or any of his posterity, for that intent, to any person, 

signed 
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signed by his sign manual» before it pass any of his seals, or other' 
process be made of the same, shall be brought to the king’s principal 
secretary, or one of the clerks of the signet, to be passed at the office of 
the signet. 

And this extends to any gift or grant, &c. to pass- the great seal of 
England, Ireland, duchy of Lancaster, or other county-palatine, or 
principality of Wales, or by other process out of the exchequer ; and 
to all grants, which the master of the wards, or surveyor-general of the 
king’s lands, or other officer, by act of parliament, or the king’s grant, 
made or to be made, can make. By the same statute. 

By the same st. 27 H. 8. 11. one of the clerks of the signet, to whom 
such writing shall be delivered signed with the king’s hand, shall, by 
warrant of the same bill in eight days after its receipt, (unless he have 
knowledge from the king’s principal secretary, or otherwise, of the 
king’s pleasure to the contrary,) make, in the king’s name, letters of 
warrant under the hand of such clerk, and scaled with the king’s signet, 
to tlie lord-keeper of the privy seal, for further process to be had 
therein. Vide 2 Inst. 556. 

And the clerk of tlie privy seal, by examination of the warrant from 
the signet by the lord privy-seal, shall in eight days (unless commanded 
by the lord privy-seal to the contrary) make other letters of like war- 
rant subscribed by the said clerk of the privy-seal, to the lord chan- 
cellor or keeper, chancellor of Jhe duchy of Lancaster, or Ireland, 
treasurer and chamberlain of the exchequer, chamberlains of other 
county-palatine, or principality of Wales, or other officer, and every 
of them, by writing, and sealing with their seals in their respective 
custodies, letters patent or close, or other process requisite to such 
grants. By the same st. sect. 2. 

And no clerk, or other person, shall make or procure any wan-ant, 
grant, &c. to be passed under the said seals in other fashion, on pain of 
10^.^ a moiety to the king, a moiety to him that will sue, &c. By the 
same stat. sect. 3. 

Provided, not to prejudice warrants or precepts which the lord- 
treasurer, by virtue of his office, may direct immediately to the lord 
chancellor, &c. for making grants, or letters patent from the king, of 
any offices, farms of lands, &c. belonging to his nomination or disposi- 
tion : but that the same may pass without signet or privy-seal, as before. 
By the same stat. sect. 5. 

Provided, leases of lands. &c. in the county-palatine of Lancaster, or 
duchy of Lancaster, which the chancellor may grant in the king’s name, 
may pass under the seal of the duchy, &c. as heretofore. By the same 
stat. sect. 6. ^ 

Provided, not to prejudice any, whom the king by express command 
directs to procure any thing to be sealed with the king’s seals, concern- 
ing the king’s private affairs, or the affairs oi the realm ; but such things 
may be written and sealed without warrant or fees^ at the signet or privy 
By tbe same stat. sect«fl 1. 

But if a patent passes by bill signed, without a privy-seal, the patent 
is subscribed per ipsum regem^ and the bill signed remains with the 
chancellor for his warrant.* 8 Co. 18. b. The Prince’s Case. 

tf it passes by bill signed and privy seal, the bill signed remains with 
tjhe clerk of the signet, and an extract of it is made by the lord privy- 

seal. 
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for making the privy seal, and the privy seal remains with the 
chancellor, and the patent is subscribed, per breve de privato sigtlh. 
^ Co. 18. b. The Prince's Case. 

auctoritate parliamenti is added if it passes according to the stat. 
27 H. 8. 11. 8 Co. 18. b. The Prince's Case. 

If the king signs the patent itself in the upper part, and the signa- 
ture goes with the great seal, it is subscribed per ipsum regem manu sud 
propria. 8 Co. 118. b. The Prince's Case. 

If it be made by authority of parliament, it is subscribed, per ipsum 
regem et totuni concilium in parliamento. S Co. 1 9. a. The Prince's 
Case. 

If a warrant for a patent be dated 31 Oct.* 37 H. 8. and upon de- 
livery to the chancellor, a memorandum is indorsed 1 Dec. deliberat.^ 
omitting the year, yet being filed among the memot'anda of the 37th 
year, and the patent being dated 1 Dec. antio 37 H. 8. it will be well. 
Senib. Dy. 133. b. 


(E) 31nroImfnt of a potent. 

So, a patent ought to be inrolled : otherwise it will be void. Vide 
post, (G). 

And therefore, if a lease for years be acknowledged before commis- 
sioners, with a prayer that it be inrolled, and such prayer be indorsed, 
but the lease to the king never is inrolled in the life of the lessor, or of 
the king, it will be void. R. Lane, 35. 60. Vide infra. 

[Ana the patent must be inrolled within the time limited ; and iiQ by 
any mistake, it l>e not inrolled within that time, the date cannot be 
altered in favour of the patentee. 1 Brown, Ch. Rep. 578.] 

If an officer surrender his office, and his surrender is recorded in 
court, yet if tlie patent is not delivered to be cancelled, the surrender is 
not efiectual. Senib. Dy. 176. Vide post, (G) — Vide Officer, (K 9.) 

So, if a patent be delivered to be cancelled, but there is no actual 
.surrender, or cancelling, or vacatur entered of the inrolment of the 
patent, it is not sufficient. Semb. Lane, 14. 

But if a deed, by which a grant is made to the king, be acknowdeged 
before a master in chancery, and delivered to be inrolled, it is sufficient, 
though it be not inrolled, but put into a chest : for, if it be in Jilaciu 
or memorandis of the exchequer, it may be inrolled at any time. ConU 
Dy- 355. a. But the opinion is denied there in marg. and said to be R. 
acc. Mo. 676. Hut. 1. 

So, if a deed be inrolled, by mistake, before the day of the date. R. 
Mo. 676. 

So, if it be acknowledged before the attorney of augmentations, out 
of court ; for he is a judge of the court. Ibid. 

So, if a prayer, that it be inrolled, be indorsed, it is .sufficient; though 
it be not inrolled till after the death of the king. Semb. Lane. 32. But 
in this case it was R. cont. Lane, 35. 60. Vide supra. 

[A patent is void, if the specification be ambiguous, or give directions 
which tend to mislead the public. 1 T.*R. 602.] 

[Soj if the patentee say that by one process he can produce three 
tilings, and he fail in one. Ibid.] 

[So, if the specification direct the same thing to be produced several 

ways, 
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ways, or by several different ingredients, and anyone of them fail. Ibid* 
Vide Trade, (D 4.)] 

[Not sufficient for the party applying for a patent merely to answer 
objections to its being granted, but must make out a proper case for it. 
1 Ves. jun. 1 12.] 

[On such application, the lord chancellor will take Care that the king 
is not deceived, nor his object disappointed, and will represent the 
whole matter to his majesty ; but will not decide on the merits of the 
various claimants. Ibid.] 

[Will not sign a patent which does not put the parties under some 
control, although there be no caveat. Ibid.] 

[Qu. Whether a patent can be the subject of a trust? Ibid. 129.] 

Vide Estoppel (C). 

[W^here a patent is granted for improvements in a machine, for which 
a former patent had been granted, and whereof a specification had 
been inrolled, ‘‘so as a specification, particularly describing and as- 
certaining the nature of the said invention, and in what manner tlie 
same was to be performed, should be inrolled a general specification, 
describing the whole machipe, is sufficient. 11 East, 101.] 

[Where a person obtains a patent for a machine, consisting of an 
entirely new combination of parts, though all the parts may have been 
used separately in former machines, the specification is correct, in set- 
ting out the whole as the invention of the patentee. But, if a com- 
bination of a certain number of those parts have previously existed up 
to a certain point, in former machines, the patentee merely adding 
other combinations, the specification should only sUite such improve- 
ments; though the effect produced be different throughout. 2 Mars. 21 1.« 

(E 1.) Infringement of a patent.]] 

[In actions for infringing patents, the plaintiff must show in what his 
invention consists, and that he has produced the effect j)roposed in the 
manner specified, though for this purjiose slight evidence will be suffi- 
cient. 2 T. R. 606, 607.] 

[] (E ^.) Statute 21 Jac. 1. c. 3.]] 

[Patentees for new inventions are left by 21 Jac. 1. c. 3. to the com- 
mon law, and the remedies which follow^ the nature of their right. 
4 Burr. 2323.] 

(F) Uepeal of a patent. 

(F 1.) In what cases it may be : — Where the patent was of 
a thing which the king could not grant. 

If the king grant a thing not grantable, he, jure regio^ for the ad- 
vancement of justice and right, may have a scire facias tov repealing his 
owp letters patent. 4 Inst. 88. 

As, if he grant lands which were convey^ to the king by covin to 
defeat a subject of his seigniory. Dy. 269. a. 

If the king grant possessions, part of the duchy of Cornwall, his 
eldest son, when born, may have a scire facias^ in the name of the king, 
for repealing it, without alleging fraud, &c. 2 Rol. 1(52. L 5. 

. But if the patent be void in itself, non concessit may be pleaded to 

^ it, 
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it, without a scire facias to repeal - it : as, if a commissfcn be, that, 
upon a discovery of defective titles, a grant shall be made upon the 
warrant of the commissioners, ^ without otlier warrant, and a patent is 
made by tlieir warrant, of a thing out of their commission. R. *2 Rol. 
191. 1.20. 

[Patent even in fee cannot stand, if abused. 1 Ves.jun. 1 18.] 

(F 2.) Or, founded upon a false suggestion. 

So, if a grant be founded upon a false . suggestion, tlie king, jure 
regio^ may have a scire facias for repealing it. 4 Inst. 88. 2 Rol. 191. 
1. 35. 

As, if it recites another to have an office, and grants it cum post 
mortem^ sursum redditionem^ &c. vacare contiger'it ; when he had then 
forfeited it. Dy. 1 97. b. 

If a patent be for a market, ad nocumentum of another market. R. 
3 Lev. 221. 

Though a writ of ad quod damnum was executed before the patent 
passed, which found it not ad nocumentum. R. 2 Vent. 344. 

(F3.) Or, a forfeiture be committed. 

So, if an officer makes a forfeiture of his office, granted by patent, 
the king may have a scire facias for repealing his patent. Dy. 197, 198'. 
211. a. Vide post, (F 5.) — Vide Officer, (K 11.) 

And that, without an inquisition, or office found of the forfeiture. 
R. Dy. 211.a. 

(F 4.) If there are two patents of the same thing ; — When 
a scire facias lies by the patentee. 

So, if the king grant, by his letters patent, the same thing to several 
persons, a scire facias lies for repealing the last patent. 4 Inst. 88. 

And, in such case, the scire facias shall be brought by the first par 
tentee. 4 Inst. 88. Dy, 197. b.J198. a. Adm. Dy. 133. b. 2 Rol. 
191. 1. 50. Corit. 39 11.6. S3. 

Though both patents are made of the reversion of an office, to take 
effect at the same time, Dy. 198. a. 

And a scire facias by the last patentee shall not be allowed, though 
he seems to have the right with him, R. Dy. 276. b. 277. a. Vide post, 
(F5.) ^ 

So, if a patent be made to the prejudice of another, he may have a 
scire facias to repeal it : as, if a market, fair, &c. be granted to the an- 
noyance of an ancient market of another. Dy. 276. b. 

So, if a tenure be found of the king by office, upon which the king 
grants the ward, after traverse of the office. A., who was really the lord, 
may have a scire facias against the grantee. 2 Rol. 191. 1. 45. 

(F5.) When a scire facias is not necessary. 

But if there be only one patent, the patentee shall not be ousted by 
the king for a cause of forfeiture, without a scire jacias against him at 
the suit of the king. Dy. 198. a. R. Dy. 21 1. a. 2 Rol. 192. 1. 2. 

Elxcept where the cause of forfeiture appears by office, or other re- 
cord : for then the king may oust the patentee without a scire facias. 
R. 9 Co. 95, 96. 2 Rol. 191. L 10. 


If 
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If the grants by patent to A., and afterwards by a second patent 
grants another thing to B., who by colour of it ousts where in truth 
A. had not a grant for the same thing ; he shall not have a scire facias^ 
but an assise. 2 RoL 192. 1. 12. 

If the king grants the same thing to divers, by two several patent^ 
the second patentee cannot have a scire facias against 'the first. 2 Rol. 
191.1.52. Vide ante, (F 4.) 

(F 6.) Scire facias for repealing ^ patent : — In what court 

it lies. 

A scire facias for repealing a patent may be sued in chancery. 4 Inst. 
79.88. i)y. 197. b, S Lev. 220. Vide Chancery, (Cl.) Vide ante, 
(F 1., &G.) 

[If scire facias out of the petty bag is returnable ^coram nchis in can-^ 
odlaria nostt'U in octab. &c. ubictmqnc tunc fuerit^ it is good without 
being limited uhicunque in Anglia, Str. 146.] 

So, a scire facias for repealing a patent of the king, mafj^ be brought 
in B. R. 4 Inst. 72. 

If it be returnable there, only B. R. hath jurisdiction to examine the 
irregularity of the issuing, return, &c. Mod. Ca. 229. 

It may be sued by tl>e king, or by him who lias a prejudice by the 
patent. R. Mod. Ca. 229. 

(F 7*) lu what manner used. 

A scire facias ought to be founded upon some record ; and therefom, 
a sch'c facias to repeal a patent ought to be in chancery, where the 
patent is upon record ; or in a court where a forfeiture, or oilier cause 
of repeal appears by office, or other matter upon record in the same 
court. R. S Lev. 22S. Semb. Mod. Ca. 229. 

But the patent itself is a sufficient record, upon which a scire facias 
may be founded for repealing the patent. R. 8 Lev. 223. 

So, an inquisition, which finds a patent, and a cause of forfeiture, is 
a sufficient ground for a scire facias. Vide Officer, (K 11., &c.) 

So, an inlbrnmtion, or an indictment, for an aflfouce which is a cause 
of forfeiture, and a conviction in it. 

A scire facias i« sufficient, if it alleges a matter by datim est nobis 
mtelligi quody &c. ; for that is sufficient to put tire party to an answer. 
R. 3 Lev. 222. 

So, if a sch e facias be by the king for repealing a patent upon a for- 
feiture of an office, the cause of forfeiture ought to be mentioned in the 
writ. Dy. 198. b. 

But if a scire facias be by a former patentee, the writ need not men- 
tion any cause erf forfeiture. Dy. 198. b. 

(F 8.) Plea to a scire facias^ and judgment upon confession, 

or by default. 

If the defendant in a scire facias can say nothing for mamtaining the 
'patent, judgment may be for annulling the patent upon his eonfesston. 
Dy. 197. b. 

So, judgment shall be in the same manner, if the defendant, being 
returned warned, makes default. Dy. 197. b. 2 Rol. 192. 1. 20. 25. 

Or, if the default be upon two nihiU returned. Dy. 198. a. 

*bO, 
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So, the defendant may demur upon a ^ire focias^ if the matter alleged 
be not sufficient for a repeal of the patent. 3 Lev. 22 L 

[That the grant (without mentioning the user) is to the prejudice of* 
See, is a good issue. H. 3. G. Str. 43.] 

The judgment in a scire facias for repealing a patent shall be, quod 
literce patentes domini regis revocentuy'^ cancellentuTy evacuentur^ et 
nidlentur^ et vacuce, invalidce^ et pro nulla penitus haheantur^ ac quod 
irroUdamentum eorum cancellctur^ cassetur^ et adnihiletur. 4 Inst. 88. 
Dy. 197. b. , 

(G) ©urrenDcr of a patent. 

So, if a man surrender his patent, and it be cancelled, and a note of 
it indorsed, and afterwards the surrender inroUed, it shall be vacated by 
it. Dy. 167-a. 

And after the vacatur entered upon the roll, a constat of it shall not 
be granted. Dy. 167. a. in marg. 

If a patent be to two, and the chancellor makes a duplicate, and 
delivers the original to one, and the duplicate to the other, a surrender 
of the original patent is sufticient, though the duplicate be not surren- 
dered or cancelled ; for the duplicate was made by the chancellor, 
witliouta warrant- li. Dy. 179. b. 

But a surrender, and cancelling with an indorsement of it, is not suf- 
ficient, if the surrender be not inrolled. Dy. 167. a. 195. a. 

Nor, a surrender to a master in chancery out of court, which was 
accepted by him, and inrolled, without delivery of the patent to be can- 
celled. Semb. Dy. 1 76. Vide Officer, (K 9.) 

Vide ante, (E). 

(H) i^oto a patent sball 6e pleaDeD. 

If a man pleads a grant by letters patent, he ought to shew under 
what seal. Per Hale, 1 Vent. 222. 

[When the defendant pleaded letters patent to a quo voarranto 
information, and made a profert of them, the court refused oyer in an- 
other term than that in which the profert was made. 1 T. R. 149.] 

Vide Pleader, (C 62, &c.) 

Uigbt patent. 

Vide Droit, (B 1, &c. — D). 

Vide more relating to Patent, in Dignity, (C 4.) — Dismes, (C 5. 

E 7.) — Grant, (G 1, &c.) — Parliament, (L 36.) — Viscount, 

(G 5.) 


patron. 

Vide Advowson. — Ecclesiastical Persons, (C 10, 11.) — -.Esglise, 
(H2.5.) — Visitor, ( A 4.) 

PAUPER. 

@iiit in forma pauperio. 

Vide Forma Pauperis. 

A a 


VoL. V. 
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Poor* 

Vide Justices of Peace, (B 64, &c.) 


PAWN. 

Vide Mortgage. 


PAWNAGE, OE PANNAGE. 

Vide Chase, (O 2.) - — Grant, (E 8.) 


PAYMENT. 

Vide Chancery, (4 F). — Merchant, (F 1, &c.) — Pleader, 
(2 G 10. — 2 W 29.) 

Pagmcnt of oelJto* 

Vide Administration, (C 1 , 2.) — Chancery, (3 A 3, &c. 

3 P 1, &c. — 4 H 1. — 4 W 14.) 

Pagmcnt of legacies. 

Vide Administration, (C 3, &c.) — Chancery, (3 A S, &c. — 
3 G 2, &c. — 3 Y 3. 6.) 


PEACE. 

Vide LeET, (M 9.) PlliEROGATIVE, (D 1, &c.) 

3fui£*rtccs! Of peace. 

Vide Title Justices of Peace. — Dismes, (M 4.) — Forcible Entry, 
(A 1. — D 1, &c. 12, 8cc.) — London, (K 6.) 

ClerU of tbe peace. 

Vide Justices of Peace, (D 5.j 

Contra pacem* 

Vide Action upon the case, (C 4.) — Pleader, (3 M 8.) — Prohi- 

BITION, (F 7.) 

@urctg of tbc peace. 

Vide Forcible Entry, (D 16, 8ic.) — Justices of Peace, (B5, 6, 7.) 


PECULIAR. 

Vide Administration, (B6.) — AdmiNisteator, (B 3. S.) 


PEER 
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PEER AND PEERAGE. 

Vide Abatement, (D 4.) — Chancery, (D 2.) — Dignity, per 
TOTUM. — Ecclesiastical Persons, (C 1 .) — Nobility. — Offi- 
cer, (E 5.) — Parliament, (L 16, &c.) — Scotland, (D 4. 6.) — 
Serement, (C). 


PENAL STATUTE. 

Vide Action upon Statute, per totdm. — Forfeiture {^ 2 ). — Par. 

liament, (R 19, 20.) 


PENALTY. 

Vide Allegiance, (B 4. ) — Chancery, ( 3 S 2. — 4 D 1 6. 1 9.) — For- 
feiture. — Heresy, (B 6.) — Penal Statute. — PrJjrogative, 
(D 60.) 


PENSIONS. 

Vide Prohibition, (G 11.) — Tenths, (D). 


PERAMBULATION OF A FOREST. 

Vide Chase, (G 1. — 11,2.) 


PERAMBULATIONE FACIENDA. 

Vide Pleader, (3 G.) 


PERFORMANCE 

Vide Chancery, (2 Cl, &c, < — 2 X 1, 2. — 4 D 4. 14.) — Condition, 
(G 1, &c- — K 1. — L 1, 6cc. — M2, &c.) — Covenant, (E 2.) — 
Estates, (A 7, 8.) — Pleader, (C 5 1, &c. — 2Gl5. — 2V13 a — 
2 W 33.) 


PERJURY. 

Vide Action upon the Case, (B 7, 8.) — -Justices of Peace, (B102,&c.) 


PERPETUITY. 

Vide 'Chancery, (4 G I, &c.) 


PERSONATING. 

Vide Action upon the case for a Deceipt, (A 3.) 


[PETER-HOUSE COLLEGE.] 

[^Under the statute de elect imie magistri of Peter-house College, Cam- 
bridge, the Bishop of Ely lias only a discretion wliicli of the two candi- 
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dates presented to him by the fellows he will prefer. He cannot en- 
tire into their fitness ; a question to be decided by the fellows alone ; 
in selecting one, therefore, he does not act in his capacity of visitor, 
but under a definite power, delegated by the statute. 2 T. R. 290.] 
[The meaning of the statute de prt^ectione et qualitate magistri of 
Peter-house College, Cambridge, is, that in the election of a master, 
regard shall always be had to the scholars, so that if there be any 
among them who are qualified, they shall be preferred to all others ; but 
if there be none such among the scholars, then the two to be returned 
to the bishop shall be taken from among other persons indifferently. 
2 T. R. 290.] 


PETITION. 

Vide Parliament, (F 1, &c. — L 2. 14, 15.) — Praerogative, 

(D 78, &c.) 


PETIT CAPE. 

Vide Process, (D 5.) 


PETIT CONSTABLE. 

Vide Leet, (M 6.) 


PETIT LARCENY. 

Vide Justices, (O 4.) 


PETIT TREASON. 

Vide Forfeituke, (B 3. 5.) — Justices, (L 1 , &c. — Y 4.) 


PHEASANTS. 

Vide Justices of Peace, (B 46.) 


PHYSICIANS. 

(A) Ig)bg0ician0 ; the college of pbgoiciano* p. 356. 

(B) l^ritoilege of a pfegoician. p. 358. 

(C) apotftecarg. p. 359. 

(D) "g^urgeon. p. 359. 

(A) I^l)g0ician0 ; tlje college of p!)g0iciau0. 

- All medicines are administered by physicians, apothecaries, or sur- 
geons > 

By 
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By charter 23 Sept. 10 H. 8. the king incorporated the physicians in 
London, per nomen preesidentis et collegiiy six)€ communitatisfacidtatis wc- 
dicince London. 8 Co. 108. 114?. 

And granted by the same charter, that within seven miles of London, 
or within London,, none shall practise physic, if he be not allowed by 
the president and college subpcend SL pei^ mensem^ a moiety tolhe king, 
a moiety to the college. 8 Co. > 1 4*. 

And that there be four censors annually chosen by the college, qui 
haberent scrutinium^ correctionem^ et gubemationem omniirn medicorutn 
facultatem illam uten. in London, avt suburbia^ ant 7 milliar. in circuitn 
ejmdem civitat.^ et omnium medicinarum^ &c. (Vide 8 Co. 114. b.) 

fey the St. 14 H. 8. 5. this corporation, and every clause in the same 
charter, are confirmed. 

And afterwards, by tlie st. 1 Mar. 9. 

So, by the same st. 1 Mar. 9. it is enacted, that if the said president 
and college, or such as tliey yearly authorise to search, examine, cor- 
rect, &c. commit any offender for his offence, to any prison in London, 
the gaoler, &c. sh^l keep him without bail, till discharged by the 
president, or those authorised, &c. on pain of double the fine or 
amerciament assessed on the offender ; so as such fine, &c. exceed 
not 20/. at any one time : a moiety to the king, a moiety to the college. 

So, by the st. 14 H. 8. 5. no person shall practise physic through 
England, till examined at London by the president and three elects, 
and having letters testimonial from them ; except he be a graduate of 
Oxford or Cambridge, &c. 

And therefore if any (not a graduate of one of the universities) prac- 
tise physic in London, or within seven miles, without licence of the 
college of physicians, he shall be subject to 5/. per month penalty. R. 
2 Bui. 185. 

Though he be a man of skill : for the st. 14 H. 8. 5. extends to all 
physicians. Pal. 486. 

So, if be practise in another part of the kingdom, without their 
licence. 

Though the king, by patent, grants him a licence to practise. R. 
4 Mod. 47. 

And this penalty of 51. per montli every one will be subject to pay, 
though he does not use male practice. 8 Co. 117. b. 

And an information lies for the penalty. Ibid. 

Or, an action of debt by the president and college, qui tam^ 

2 Cro. 121. Cro. Car. 256. 

And, if 'the president dies after judgment, and before execution, , his 
successor, and not his executor, shall have execution. 1 Brownl. 93. 
2 Cro. 159. 

But an action does not lie by the president alone. R. 2 Bui. 165. 

So, for male-practice of physic, the censors may punish any one by 
fine, amerciament, imprisonment, &c. secundum quantitatem delict L 
8 Co, 117. b. 

Though he did not use male-practice for the space of a month. 8 Co. 
117. b. 120. b. 

And they may, for cause allowed by the charter and statute, impose a 
treasonable fine, and make a record of it, and for non-pavment imme- 
diately imprison him. 8 Co. 1 20, 121. 

A a 3 
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And therefore they Imve a judicial power in cases within their co- 
nuisance. R. 1 Sal. 396. Garth. 494. 

And they are a court of record : for otherwise they Could not fine and 
imprison. Ibid. 

And therefore,' if they make a jud^jment of a thing within their 
conuisance, it cannot be traversed ; as, if they determine any medicines 
to be hurtful and unwholesome. Ibid. 

But, by the st. 14 H. 8. 5. none shall practise physic through Eng- 
land, except a graduate of Oxford or Cambridge, who hath accomplished, 
&c. his form, without any grace. 

And therefore, a graduate in a university may practise phy|ic, 
without licence of the college, in any part of the realm, out of London, 
or the suburbs. 2Brownl. 261. 

So, he may in London, or the suburbs ; for he is not within the 
enacting part of the statute, or at least he is excepted by the exception. 
Per Daniel J. Warburtoii cont. 8 Co. 116. b. 

So, any may practise in London, without a licence, if he does not 
use it for a month. 8 Co. 117.b. 120. b. 2 Brownl. 264. 

And if he uses it for a month, he can have no other punishment than 
5/. per month. 8 Co. 120. b. 

So, an apothecary may send physic to a patient, for a distemper 
which he knows, without direction by a doctor, though he has not a 
licence. R. cant. B. R. But this was reversed in pari. Mod. Ca. 44. 

So, the censors have no power, by charter or statute, to punish any 
by fine or imprisonment for practising physic without licence ; for their 
power of punishment extends only to male-practice. R. 8 Co. 117. 120. 
2 Brownl. 264. 

^ So, they cannot impose a fine, but for a certain cause. 8 Co. 121. a. 
Skin. 676. 

Neither can they impose a fine for themselves ; for the fine belongs to 
the king. R. 8 Co. 119. b. 121. a. 

Neither ought it to be imposed by the president and censors, but by 
the censors only. 8 Co. 1 19. b. 

Neither ought it to be imposed, without making a record of it. 
8 Co. 1 20. 

And if there be imprisonment for non-payment, it ought to be in- 
flicted immediately. 8 Co. 119. b. 120. a. 

So, a remedy for a fine, or penalty, ought not to be by plaint be- 
<bre themselves ; but by action, &c. at the common law. 2 Brownl. 
265. 

' So, none shall be fined, and also imprisoned for the same offence. 
Ibid. 

[Candidates , to be admitted of the college are to be examined by the 
com, min^ th^ proposed to the com. maj. and elected by them, before they 
can-claim to be admitted. 4 Burr. 2186.] 

[A doctor of medicine, licensed by the college of physicians to prac- 
tise in London and seven miles round, cannot compel the college to 
examine him that he may be admitted a fellow. 7 T. R. 282.] 

(B) '‘Ijpritjilcge of a pbgsicion. 

So, by the st. 32 H. 8. 40. the president or fellows of the college, 
of physicians shall not exercise the office of constable, or other office in, 

l^ondoii. 
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London, or the suburbs, nor keep watch or ward ; but if chosen to the 
office, &c. his election shall be void. 

[The fees of a physician are honorary, and not demandable of right; 
and a physician cannot maintain an action for them. R* 317.3 

(C) apotbccarg. 

By the st. 32 H. 8. 40. mention is made of the wardens of the mystery 
of apothecaries in London. 

And, by the same statute, the president of the college of physicians 
may yearly appoint four most discreet of that faculty, who being sworn 
by the president, may, as oft as they see fit, enter the houses of apothe- 
caries in London, to search wares, &c. And such as they find corrupt 
or unmeet for medicines, to destroy ; and an apothecary refusing en- 
trance for such purpose, forfeits 51. for each offence. And a person 
elected, refusing to be sworn, or make search, &c. 40s. 

[The house-apotliecaiy of an infirmary is a person coming within the 
exception in the statute q. v. 7 Taunt. 401. 1 Moore, 102.} 

(D) @>urcfcon. 

By the st. 3 8. 11. no person in London, or seven miles, shall 

practise physic or surgery, unless examined and allowed by the bishop 
of London, or dean of St. Paul’s, with four doctors of physic, and 
for surgery, others expert, (four at least so approved,) on pain of 5/. 
per month, &c. 

And this statute continues as to surgeons, though as to -physicians it 
is varied by the st. 14 H. 8. 5. and 1 Mar. 9. 

But, by the st. 3 H. 8. 11. a graduate of either university, is 
excepted. 

So, by the st. 32 H. 8. 40. since the science of physic comprehends 
tlie knowledge of surgery, th^ president and fellowship of physicians, or 
the fellows admitted by them, may practise physic in all its parts. 

[By st. 32 H. 8. c. 42. the surgeons of London are incorporated 
witii tlie barbers of London ; but they are separated from them by st. 
18G. 2. c. 15.] 

[But the latter act only dissolves the miion. The two separated 
companies remain under the same regulations as before. 4 Bur. 2133.] 

So, by the st. 34 H. 8. 8. any subject, who hath the science or 
experience of herbs, roots, or water, by speculation or practice, may 
minister, &c. to any outward sore, swelling, disease, &c. in London, 
or elsewhere, any herbs^ ointment, baths, plaisters, &c. according to 
their cunning, or drinks for the stone, stranguary, or agues, Without 
penalty, &c. 

And this liberty for application in surgery to external sores, &c. or 
for potions in tliree particulars, continues not repealed by tlie si. 
1 Mar. 9. which regards physicians. Per Cro. Richardson cent. Cro. 
Car. 257. Lit. 169. 212. 351. Jon. 261. R. cont. 2 Cro. 121. 

Yet the st. 34 H. 8. 8. enables only to make application to external 
sores, &c. not to internal. 

So, it extends only to good women in the country, &c. who act for 
charity; not to those who administer for profit. R. Lit, 351. 


PICAGE. 



360 


PILOT. 


PICAGE. 

Vide Market, (F 2.) 


PIE-POWDER. 

Vide Market* (G 1, 2.) 


PILLORY. 

Vide Leet (K). — Tumbrel (B.) 


[PILOT.] 

[The st. 5 G. 2. c. 20. which inflicts a penalty on any one piloting a 
vessel down the Thames, &c», other than a person authorised by the 
Trinity-house, only relates to ships going down the Thames, in the 
course of their navigation on foreign voyages. 5 T. R. 76.] 

[A regular pilot is only requisite, under st. 5 G. 2. c. 29. when the 
vessel is going up or down the Thames, in the course of her voyage. 
ST. R.24.1.] 

[Coasting vessels are not within the 52 G. 3. c. 39. (q. v.) or compel- 
lable to take a pilot on board,, on entering rivers within the limits of the 
jurisdiction having authority to appoint and license pilots; and the ex- 
emption in the act is not confined to coasters using the navigation of the 
river Thames alone. 2 Price, 1 1 8.] 

[The relation of master and servant does not subsist between the 
owner of a ship and a pilot taken on board under the general pilot act, 
since the owner was compelled to recei^ him. Hence, the owner 
cannot be a sufferer with respect to the underwriter or otherwise 
for his misconduct. 4 M. & S. 77.] 

[The master is answerable for the negligence of his crew, though 
committed under the directions of a pilot, who for the time super- 
sedes him in the government of the ship. 1 Taunt. 568.] 

[An action cannot be maintained against the master of a vessel 
for running down a ship, while, in pursuance of the pilot act, he 
has a pilot on board, no positive default in the master being proved. 
7 Taunt. 258. 1 Moore, 4.] 

[The 30 sect, of the 52 G. 3. c. 39., (commonly but improperly 
called the general pilot act,) discharging masters and owners of vessels 
having pilots on board, from responsibility for damages occasioned 
l>y the neglect of the pilot, held, not to apply to vessels having on 
board pilots appointed for other places than those expressly named 
in the preamble or provision of the act. 3 Price, 302,] 

[The clause in the pilot act exempting masters from liability for 
damage occasioned by the pilot’s misconduct, is not confined to da^ 
ma^ to the piloted ship and cargo. 7 Taunt. 309.] 

[The ship-owner, taking in a pilot pursuant to the Liverpool 
local pilot act, is liable for injuries occasioned by his neulfoence. 
3 Price, 302.] ^ 
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[The owners of a merchant-vessel running foul of and damaging 
a king’s ship lying in the Mersey by misconduct of the persons on 
board, are liable in an information for damages in the nature of an 
action on the case ; although she had on board at the time of the 
accident a pilot duly licensed ; because the Liverpool local pilot 
act is not of its’elf, or by reference to the 52 G. 3. c. S9* imperative, 
compulsory, or penal, in the captain, to take a pilot on board whilst 
lying at anchor, but merely subjects him to the payment of the 
pilot’s regulated allowance on refusal. 3 Price, 302.] 

[The provisions of the general pilot act extend to pilots appointed 
for limited districts ; thus, to those appointed under the Liverpool 
pilot act. 4 M. & S. 77.] 

[Every person who takes upon himself to pilot ships before being 
examined, approved, and admitted into the fellowship of the pilots 
of the Trinity-house, incurs the penalties of 3 G. 1. c. 13. 2 Blk. 

690. 5 Burr. 2602.] 

[A master or owner not bejng a regular pilot, may not pilot his 
own vessel up the Thames. 2 Blk. 690. 5 Burr. 2602.] 

[Semble, a forfeiture under the 52 G. 3. c, 39. s. 34. for refusing to 
receive a pilot on board, is not incurred, unless the pilot produces 
his license on demanding admission. 2 Price, 118.] 

[The penalties imposed by st. 52 G. 3. c. 39. s. 1 1. on ships neglect- 
ing to take in a pilot on arriving off Dungeness, are to 1^ calculated on 
ships bound for the river, not on the pilotage due from Dungeness 
to the Downs, but on that which would be due on the ship’s arrival 
at her ultimate place of destination in the river. 1 Mars. 585. 
6 Taunt. 256.] 


PIOUS USES. 

Vide Usii:s, (M — N 1, &c.) 


PIPE. 

Vide Courts, (D 9. 13.) 


PIRACY. 

Vide, Admiralty, (E S.) 


PISCARY. 

(A) Cbe nature of tbe pntjileae^ p. 361. 

(B) JFerrp^ p. 363. 

(A) Cbe nature of tbe pvMlesc. 

[The right of fishing in the sea is a right common to all the king s 
subjects ; and, therefore, a prescription for such a right, as annexed 

to certain tenements, is bad. C. P. T, 14 8c 15 Geo. 2. Willes, 265.] 

A pis- 
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A mscai^ is the liberty of fishing in tlie water of another. 'Nom. 
verb. Fiseary. 

And this liberty may be claimed by grant or prescription. Vide 
Prasrogative, (D 50,) 

By a grant of a piscary, the liberty only passes, and not the soil. 
Co. L. 4?. b. Cont. Dav. 55. b. 

And a grant may be made de libera^ vet de separali piscarid. 

If a grant be de separali piscarid^ the grantee ought to have the 
soil ; for in trespass for fishing in separali piscarid^ liberum tenementum 
of another, is a good plea. Sal. 637. 

If a grant be liber A piscarid^ the grantee shall have the propeity 
of the fish there, and shall maintain trespass for fishing there. Semb. 
Sal. 637. 4 Mod: 186, 187. Skin. 34^. 

And it may be a free fishery in his own soiL Skin. 678. 

So, by a ^aiit of the water, the fishery passes, but not the soil. 
Co. L. 4. b. Dav. 55. b. 

So, the water may belong to one ; all the profits in it, and the soil, 
and ferry to another. Sav. 1 4. 

Yet, a man may have an estate of freehold or inheritance in a fishery. 

l>&v. 55. b. 

And may make livery upon a grant of a several fishery. Co. L. 4. b. 
So, an assise lies of a several fishery. Dav. 55. b. 

So, it naay be demanded by a preecipe. Ibid, 

So, a quod permittat lies of a fishery. Ibid. 

TVnd a monstraverunt. Ibid. 

So, a writ de rationalibus divisis, Dav. 57. b. 

[By St. 5 G. 3. c. 14. s. 3. persons taking, .killing, or destroying any 
fish, in any river or stream, pond, pool, or other water, (not being in 
any park or paddock, &c.) shall forfeit for every offence the sum of 5/. 
to the owner, &c. to be recovered before a justice of peace.] 

[Or, by s. 4. the owner may recover the penalty by action, brought 
within six calendar months next after the offence committed.] 

[But by s. 5. none are subject to the penalties of this act who have a 
just right or claim to take, kill, or carry away any such fish.] 

[By virtue of the latter clause, a persbn who fishes in a fishery be- 
longing to another, but to which he has a claim, for the purpose of 
giving occasion to an action in order to try the right, is not liable to 
flie penalty under this statute. Doug. 517.] 

If a man justifies for using a piscary, he ought to shew whether it be 
a common, free, or several piscary. R. Hard. 407^ 

So, whether it be appurtenant to a manor or messuage, &c. for it is 
an interest, and not an easement. Hard. 407. Vide supra Bieiis, 
Navigation. 

[The owner of a fishery in a public river cannot carry weir entirely 
across it. 3 Smitli, 244. 7 East, 195.] 

[An exclusive privilege in fishing in a navigable river, or an arm of 
the sea, may be claimed by prescription, and for a disturbance of such 
right trespass will lie. 4 Burr. 2162.] 

[There, may be a prescriptive right in a subject to a sevefal fishery in 
an arm of the sea. 4 T. R. 437.] 

[A grant of a several fishery may be subject to particular reservations 
or exceptions, 5 Burr. 2814.] 

[Trespass 
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[Trespass lies for entering a several fishery. And it may be recovered 
in ejectment. 1 T. R. 361.] * 

[Presumptions are, tliat he who has a separate fishery is owner of 
the soil. Andr. Lofft. 364.] 

[Infra, (A) Praerogative, (D).] 

(B) iFcrr?^. 

So, a ferry does not belong to him who has the water, or a fishery in 
it. Sav. 11. 

A ferry is a franchise, which cannot be set up without the king’s 
licence. Hard. J63. 

If it be erected by licence, another cannot erect a ferry to the nuisance 
of it. Vide Action upon the Case for a Nuisance, (A). 

Though it be upon his own soil. Cent. Hard. 163. But the reporter 
makes a qu. 

But he who has the privilege of a ferry, ought to have a right to the 
soil upon both sides of the water ; for he cannot land upon 3ie soil of 
another, without his assent. Sav. 1 1 . 

A ferryman ought to be privileged, that he be not taken for a soldier. 
Ibid. 

A common ferryman may be indicted, if he does not keep his ferry 
in good repair. Hard. 163. 

So, an action upon the case lies against him, if he refuses passengers, 
or takes excessive prices. Hard 163. Adm. Carth. 191. 194*. 

And it is sufficient to say, that all the inhabitants of llie town have 
used transire ad libitum* 11. Carlji. 191. 

And it is no excuse, that he built and repaired a bridge for passage. 
R. Carth. 193. 

But an action upon the case does not lie, for not keeping his ferry, 
without special damage, any more than for a common nuisance. R. 
Carth. 194. 

[A boat may lawfully ply with passengers from one of the termini of 
a ferry to a place witliout, however near to the other, if done hona Jide^ 
and not to injure the ferryman’s right. 4 T. R. 666. 

[If there be an exclusive ferry from A. to B., it doejs not prevent 
persons from going by any otlier boat from A. directly to C., though it 
be near B., provided it be not done fraudulently, and as a pretence fo 
avoiding the regular ferry. B. R. E. 32 O. 3. 4 T. R. 666.] 

PLACE. 

Vide Pleader, (S 9, &c.) — Privilege, (A 2.) 

PLAINT. 

Vide Abridgment. — Assise, (B 11.) — County, (C 8. 12.) — 
Courts, (P 7.) — Pleader, (C 9. — 3 K 2.) 


PLANTATIONS. 

Vide Navigation, (G 1, &c.) 
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PLEA. 


PLAY. 

Vide Action UPON the Case for aDECEiPT, (Al.) — Bankrupt, (D 38.) 
— Justices of Peace, (B 42.)- — Pleader, (2 ® 8.) — 2 W. 26.) 


PLEA. 

Vide Abatement, pe 7 ' totum . — Accompt, (E 3, &c.) — Accord. — 
Action upon the Case upOxN Assumpsit, (H 5, 6. 8.) — Action 
UPON the Case for a Deceipt, (F 4.) — For a Disturbance, 
(B 2.) — For Negligence, (C 3.) — For a Nuisance, (E 2.) — 
Action upon the Case upon Trover, (G 6.) — Admiralty, 
(E 21.) — Amendment, (K 1. — M). — Ancient Demesne, (F 5, 6. 

— G 2, 3. 5.) — Annuity, (F). — Appeal, (G 3. 7, &c.) Arbitra- 
ment, (I 4.) — Assise, (B 12, &c. — C 3, 4.) — Attachment, (H 

— j). — Attaint, (C 4.) — Attornment, (M). — Attorney, 
(B 22.) — Bail, (R 3, &c.) — Bankrupt, (D 35. 39.) — Bargain 
and Sale, (B 12.) — Baron and Feme, (2 D.) — Bastard, (D 1.) 

— Chancery, (I 1, 2.) — Charters, (B 3.) — Copyhold, (P 4. — 
Q 7.) — Courts, (P 10.) — Devise, (P.) — Dismes, (M 15.) — 
Droit, (C 5.) — Error, (D). — Fine, (H 1, 2.) — Indictment, 
(K — L). — Information, (D 5.) — Justices, ( W 3.) — Parlia- 
ment, (L 4.) — Patent, (F 8. — H). — Pleader, (E 1, &c. — 
M 2.— O 2.— Q6.— Y 3. — 2 A3. — 2 D 3, &c. 12, &c.— 2E3. 

— 2 G l,&c. — 2 L 2, 3. — 2 8 11. 17. — 2 V 4, &c. — 2 W 13. 
16, &c. — 2 X 3, &c. — 2 Y 4, &c. — 2 Z 3. — 3 A 8. — 3 B 18, 
19,_3E 4. — 3 F 3. — 3 I 7, &c.— 3 K 11, 12. — 3 L 10, &c.— 
3 M 11, &c. — 3 N 4. — 3 O 7, &c. — (PoiAR, (F). — Pua?:ro- 
gative, (D 74.) — Prescription, (H). — Quo Warranto, (C 4.) 

— Receipt, (B 3.) — Surrender, (N). — TexMps, (G 19.) — 
Voucher, (B 1, 2. — F 1, 2.) — Utlagary, (C 2.) 

Common plea0. 

Vide CouBTS, (C 1, &c.) — Pleadeb, (C 4. 11, &c. — 3 B 2,) Quod 

Permittat, (D 2.) 


CONUSANCE OF PLEAS. 

Vide Courts, (Pi, &c.) 


COURT OF PLEAS. 

Vide Chancery, (A 1.) — Courts, (D 2.) — Debt, (G 14.) 
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ACTION. 

I. Its nature dejined. 

That whicli is instituted in the form of a legal proceeding to re- Arbitration, 
cover a right, is a suit ; such as an arbitration. Parker and another 
V. Ilarcourt, 5 Esp. C. 251. 

II, In ^hat cases an action is maintainable, 

1. An action on the case may be maintained against a judge of the Judg«. 
ecclesiastical court, who excommunicates a party for- refusing to 
obey an order whicli the court has not authority to make, or where 

the party has not been previously served with a citation or monition, 
nor had due notice of the order. Beaurain v. Sir W. Scott, 

3 Campbell, 388. 

2. A company, such as the Gas Light Company, which has been Public coxa- 
entrusted by the legislature with the execution of a power from pany. 
which mischief may result to the public, is bound to take especial 
precaution to guard against such mischief, and in default is respon- 
sible ill daniages. Weld v. the Gas Light Company, 1 Starkie, 189. 

3. The owners of a post office packet are liable for stores ordered Government 
by the Captain, who is appointed by the postmaster-general. Stokes agent. 

V. Came, 2 Camp. 339. 

4. An action lies where injury results from the non performance of Volunteer, 
a gratuitous undertaking, and where the plaintiff, had no promise 

been given, might otherwise have secured himself. Wilkinson 
V. Coverdale, 1 Esp. N. P. C. 75. ; Wallace v. Tell lair, 76. 

5. Where the public claim way over premises, and the owner with- 
out admitting the right, allows them fo use it, he is answerable for 
the consequences of permitting a dangerous animal to go at large 
therein. Brock v. Copeland, 1 Esp. N. P. C. 203. 

‘6. One who employs a tradesman to execute a work, is liable for Misconduct of 
injuries resulting from his negligence. Sly v. Edgley, 6 Esp. C. 6. others, 

7. A stable keeper who lets out horses to draw a private carriage, 
and which are rode by his own drivers, is answerable for their negli- 
gence. Sammell v. Wright, 5 Esp. C. 263. 

8, Where two hire a chaise jointly and one drives, the other is 
answerable for his unskilfulness. Davey v. Chamberlain and another, 

4 Esp. C. 229. 

9. A 
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Resulting <k« 
mage. 


Cross action. 


Double action. 


Tliough reme- 
diable by mo- 
tion. 


Corporator. 


Volunteer. 


9. A schoolmaster who permits an infant pupil under his care to 
make use of fire works^ is responsible in an action for the mischief 
which ensues. King v. Ford, 1 Starkie, 421. 

10. A person before he entrusts a gun to an incautious agent is 
bound to render it perfectly innoitious. Dixon v. Bell, 1 Starkie, 
287. 

1 1. An action lies against the master of a vessel, for purposely firing 
a cannon at negroes, and thereby preventing them from trading with 
the plaintiff. And it is, no answer to such action that the plaintiff 
had not conformed to the law of the country, in paying the duty due 
to the king for his licence to trade. Tarleton v^ M‘Gawley, Peakfe, 
205. 

12. It is actionable to discharge a gun so near an ancient decoy as 
to frighten the wild fowl from it, even without firing at the wild fowl 
in the dei:oy. Carrington v. Taylor, 2 Camp. 258. 

13. In an action for false imprisonment on board a ship, the plaintiff 
cannot recover as special damage, the expence he incurred in leaving 
the ship, and taking his passage on board another, unless the injury 
continued to the moment of his transhipment. Boyce v. Bayliffe, 
1 Camp. 58. 

14. It is no answer to an action on an attorney’s bill, for prosecuting 
a suit for the defendant, that no benefit has been derived by the 
defendant, where the failure does not result wholly from the plain- 
tiff’s negligence, but partly^ from accident. Dax v. Ward, 1 Starkie, 
409. 

15. Wliere a plaintiff includes two demands in his declaration, but 
through mistake goes into evidence, and takes judgment as to one 
only, he may afterwards sue for the other, though judgment went by 
default to the whole declaration, and though tlie defendant was 
arrested for both demands. Seddon v. Tutop, 1 Esp. C. 401. 

16. An action for money had and received at the suit of a plaintiff, 
who has sued out, a fi. fa. lies against the sheriff who executed it, if 
he retain more money in his hands than he is entitled to do ; the 
party injured not being bound to proceed by motion in bank. Long- 
dill V. Jones, 1 Starkie, 345. 

III. In ^hat cases an action is 7ioi maintainahlc, 

1. An action does not lie against individuals for acts erroneously 
done by them in a corporate capacity ; at least not without proof of 
malice. . Harman v. Tappenden and others, 3 Esp. C. 278 ; S. C. 
1 East, 555. 

2, The owner of premises may guard them at night by letting loose 
a savage dog, and is not answerable if it bites one who incautiously 
enters the premises. Brock v. Copeland, 1 Esp. N. P. C. 203. 

3- In an action against the defendant for the negligence of his agent, 
in pulling down the party-wall between the houses of the plaintiff and 
defendant, it is a good defence to show that the plaintiff appointed 
an agent to superintend the work jointly with the defendant s agent, 
and that both agents were to blame. Hill v. Warren, 2 Starkie, 
377. 

4. A vessel of a particular construction took fire whilst A. the 
superintendant was on boards B* the owner, took a boat belonging 
to A. to reach the vessel and endeavour to extinguish ahe flames; 
in so doing the boat sunk ; held that B. was not liable in money or 
trespass for the loss. Drake v. Shuter, 4 Esp. C. 165. 

5. If a surgeon leaves a blank in his bill for the charge of attend- 
ances, he puts his demand on the footing of an honorary claim, and^ 

must 
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must be satisfied with what the patient gives him. Tusonf v. Batting, 

S Esp. C. 192. ^ 

6 . The owner of a barge upon the Thames lends it to another, who Misconduct of 
navigates it with his own men, who are guilty of negligence, in others, 
consequence of which mischief is done, (semble) the owner is not 

liable. Scott v. Scott and others, 2 Starkie, 438. 

7 . The proprietor of a theatre cannot sue one for libelling a 
performer, and thereby preventing her, frain an apprehension of 
being hissed, undertaking her part, since the cause and consequence 
are too remotely connected. Ashley v. Harrison, 1 Esp. N. P. C. 

48. Peake, 1 94. 

8. A coal merchant being obliged to carry his coUls round about 
from the highway, his regular track having been obstructed by an 
individual, is not special damage sufficient to maintain an action. 

Hubert v. Groves, 1 Esp. N. P. C. 148. 

9. A, having deposited with B, 100/. to distribute amongst Uncertainty, 
creditors in proportion to their claims, no one of these can maintain 

an action against B,y before the proportions of all the claimants have 
been ascertained. Robson v. Andrade, 1 Starkie, 372. 

10. Qucercy If to trespass for destroying a picture, the defendant Illegality, 
may plead, that it was a scandalous libel upon individuals, and that 

being publicly exhibited, he cut it to pieces by way of abating a 
nuisance? Du Rost v. Beresford, 2 Camp. 511. 

11. Qucercy Whether action will lie for destroying a libellous pic- 
ture? Du Bost V. Beresford, 2 Camp. 511. 

12. One who professes to cure disorders within a specific time by Fraud, 
means of sovereign medicines, and induces another to employ him by 

false and fraudulent professions of his skill, cannot recover for 
medicines or attendance. Hupe v. Phelps, 2 Starkie, 480. 

13. A party cannot make that the subject of a cross action, wliich Crois action, 
would have been a defence to a former action against him ; thus A, 

cannot sue B, for unskilful workmanship, after permitting him to 
recover for it. Sintzcnick v. Lucas, 1 Esp. N. P. C. 43. 

14. It is agreed between A. and B. that A, for certain commission 
sluill ship a cargo of wheat, of a specific quality, at a foreign port for 
B. in England. The wheat shipped by A, being found upon its 
arrival to be of an inferior quality, B. brings an action against A. for 
a breach of the agreement, and recovers damages. Held, that A, 
cannot afterwards maintain an action against B, for the commission, 
as his claim for this might have been given in evidence in the former 
action, to reduce the damages. Kist v. Atkinson, 1 Camp. 63. 

15. Semblcy that where an action has been brought for the value 
of goods furnished at a stipulated price, and the purchaser does not, 
either in bar of the action, or to reduce the damages, object to the 
quality of the goods, but allows the seller to recover a verdict for the 
full price agreed upon, he cannot afterwards maintain a cross-action 
on the ground of the goods being of a bad quality, and unfit for the 
purpose for which they were ordered. Fisher v. Saumda, 1 Camp. 190. 

16. Queere, Whether where the plaintiff after a nonsuit takes out Rouble action, 
money paid into court, he rs precluded bringing a second action. 

Rogers V. M‘Carthy, 3 Esp. C. 106. 

17. An action on the case does not lie against a sheriff (who has Remediable by 
not been ruled to return the writ,) for neglecting to have the money »nodon. 

in court according to the exigency of a fi. fa. Moreland v. Leigh 
and another, 1 Starkie, 388. 

18. Where a ship is seized by the commander of one of his Remediable in 
majesty’s vessels as prize, and is afterwards released without any suit another court. 

B b 3 being 
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being instituted against her, if the plaintiff have any ground of com- 
plaint, his redress is in a court of Admiralty ; and no action can be 
maintained at common law, either of trespass for seizing the ship, or 
of false imprisonment for confining the captain and mariners. 
Faith V. Pearson, 1 Holt, 113. 

IV. Preliminaries to an action, 

Notice. A local act of parliament provides, that no action shall be 

coinmenced for any thing done in pursuance of the act, until after 
notice of action shall have been given. Held, this applies to a case 
where the defendant acted under colour of the act, although he 
exceeded the powers conferred by it. Graves v. Arnold, 3 Camp- 
bell, 242. 

Demand, Wliere a refusal is necessary to give a right of action, it must 

appear that the demand was made by one duly authorized. Coore v. 
Callaway, 1 Esp. N. P. C. 115. 

Miscellaneous. lends money to B. and receives a gun as a security for the 

payment, A, may recover the amount without first returning the gun. 
Lawton V. Newland, 2 Starkie, 72. 

V. Parties to an action. 

Who are con- 1. A release by a nominal plaintiff', who sues as trustee for the 
•idered as. benefit of another, is a bar to the action. Anon, 2 Esp. C. (>57. 

Their privi- 2. A party to a suit, a prisoner, is not entitled to be brought up 
leges. to attend the trial. Thelluson v. Coppinger, 3 Esp. C. 28.1. 

3. It a party coming to attend the trial of his cause is arrested, the 
judge at Nisi Prius will grant a habeas corpus to discharge him ; and 
will put off the trial until he is released, — without payment of costs, 
if any collusion can be shown to exist between the opposite party 
and the creditor who arrested him ; otherwise, only upon payment 
of costs. Solomon v. Underhill, 1 Camp. 229. 

Who shah be 4. A promise by a debtor to a third person to pay him the debt, in 
plaintift’s. consideration of his advancing the amount to the creditor, entitles 

such person to sue. Ardcrn v. Hownc;y, 5 Esp. C. 254. 

5. Windsor Herald and Bluemantle Poursuivant at Arms may 
maintain a Joint action for work and labour in making out a pedigree, 
both having been on duty when the order for it was given, although 
only one of them was applied to by the defendant. Townsend v. 
Neale, 2 Camp. 190, 

6. In such an action the plaintiffs are bound to give gjeiicral evi- 
dence of the pedigree being true, unless this has been dispensed 
with by the defendant. Townsend v. Neale, 2 Camp. 191. 

Who shall be 7. In suits ex controctu against several defendants, though the 
deftndanu. Cause ari^e ex delicto^ the plaintiff must recover against all or none. 
Jaques v. Whitcourt and another, 1 Esp. C. .363. 

8. Where a party of sev.eral persons dine together at a tavern, 
they are jointly liable for the whole expence, and not merely each 
for his own share. Forster v. Taylor, 3 Camp. 49. 

9. Where goods are ordered by one member of a club for the 
benefit of all ; every member who either concurs in the order, 
or subsequently assents to it, is liable, although the member who 
ordered the goods is made the debtor in the plaintiff’s books, and 
the bill is sent to him, unless it clearly appear that the plaintiff 
meant to give credit to that member only. Delauney v. Strickland, 
2 Stark. 416. 

10. Til e goods of a stranger on the premises of another were 
iJi^trainud by the landlord for rent in ari car, and the stranger was 

obliged 
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4>bliged to pay the rent to redeem diem ; held that the stranger 
might maintain assumpsit for money paid to the use of the original 
lessees, who were bound for the rent by their covenants to the kind- 
lord,^ although some of them had, to the knowledge of the plaintifi^ 
before he placed his goods on the premises, assigned their interest 
to one of their co-fessees, who was in the exclusive possession 
at the time. Exall v. Partridge and others, 3 Esp. C. 8 S. C. 
8 T. R. 308. . 

11. Drawing up an inventory, a notice, and the like, though in 
relation to an unlawful affair, known to be such, will not make the 
agent answerable as a party concerned therein, since these acts 
produce no injury. Ward v. Haydon and another, 2 Esp. C. 553. 

12. If A. states positively to the commander of a press-gang, 
that B. is liable to the impress-service, who in truth is not so, and 

B. y in consequence of this information, is impressed, A. is liable 
to an action of trespass and false imprisonment at the suit of B. 
Flewster v. Royle, 1 Camp. 187. 

13. A plaintiff cannot recover in one action against several de- 
fendants damages for the individual trespass of each, and in which 
the others took no part. Sedley v. Sutherland and others, 3 Esp. 

C. 202. 

14. If while A. is lawfully imprisoned by B.y C. commits an 
assault upon him, C, is guilty of the false imprisonment as well as B. ; 
and if A. sues both separately, the pendency of one suit may be 
pleaded in abatement of the other. Boyce v. Douglass, 1 Camp. 60. 

15. If several jointly engage a tradesman to execute a work, each 
may be sued separately for an injury resulting from the trades- 
man’s negligence. Sly v. Edgley, 6 Esp. C. 6. 

VI. Joinder in action. 


It seems that in debt on a remedial statute for a penalty, Ex contracta 
counts ex contractu may be joined ; at least for money had and re- ex delicto, 
ceived, extorted from the plaintiff. Jacques v. Whitcomb and an- 
other, 1 Esp. C. 363. 


VII. Abatement of action. 

If a co-plaintiff die, the suit will be abated, unless the death be 
suggested according to, the statute 8 and 9 W. 3. c. 11. s. 6. And 
therefore if a co-plaintiff die after issue joined, a trial without such 
suggestion upon the record would be extra-judicial ; and conse- 
quently no perjury could be assigned upon any false evidence given 
at such trial. Rex v. Cohen, 1 Starkie, 511. 


By dcalh. 


VIII. Pleadings. — General matters. 

1. The English courts cannot take notice of any judicial act done Fx officio no 
in a foreign country, without evidence of the laws of such country. 

Ganer v. Lady Lanesborough, Peake, 18. 

2. A judge at NisiPrius will not take judicial notice of the King’sS 
proclamations. Van Anieran v. Dowick, 2 Camp. 44. 

3. Where the declaration is entitled generally of the term, evi- Title of decki 
dence of a cause of action subsequent to the first day of term is 
inadmissible, unless on producing the writ it appears that the action 

was commenced on a subsequent day. Rhodes v. Gibbs, 5 Esp, C. 

163. 

4. Wliere a declaration is entitled generally of the term, and the 
defendant means to give evidence of a tender between the first day 
of the term to which the declaration relates and the day of suing 

B b 4 out 
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0nt the writ, he must call upon the plaintiJHP to entitle his decliuration 
properly, or he will be precluded. Rolfe v. Norden, 4? Esp. C* 72. 

5. Alter action brotight, the defendant pays the plaintiff the debt 
and costs in the cause, and takes a receipt fpr the same. The |>lain* 
tiff nevertheless proceeds in action, and the defendant pleads 
the general issue. The receipt is no defence under this plea, and 
plaintiff is entitled to nominal damages. Holland v. Jourdine, 

1 Holt, 6. 

6. A pleajsMw continuance wilf be received when tendered 

at Nisi Prius, if ‘it bear the form and semblance of a plea; but in 
order to prevent vexatious delay, the court will order a demurrer to 
such a plea to stand for the first paper day in term. Fitch v. Toul- 
min> 1 Starkie, 62. 

IX. Pleadings. — Variance. 

1. Upon an indictment on 43 Geo. 3. c. 58. s. 2., charging the 
prisoner with having administered to a woman the decoction of savin 
with intent to procure abortion, it is not a material variance that the 
preparation of savin administered is properly called an infusion, not 
a decoction. Rex v. Phillips, 3 Camp. 73. 

2. An averment that a specific sum was taken for soliciting and 
procuring money to purchase an annuity, is sufficiently proved by 
evidence that part of the sum was taken as procuration money, part 
for deeds to secure the mcmey borrowed. Rex v. Gilliam, 1 Esp. C. 287. 

3. Sembley that an action for maliciously suing out a commission 
of bankrupt, it is a fatal variance to allege that the defendant sued 
the commission out of the “ High Court of Chancerv." Poynton 
V. Forster, 3 Camp. 58. 

4. In such an action to sustain an allegation that the commission 
was duly superseded, it is not enough to prove an order by the Eord 
Chancellor, directing it to be superseded, Poynton v, Forster, 3 
Camp. 60. 

5. The non joinder of a joint assignee of a bankrupt, in an action 
of assumpsit brought by the assignees, is a ground of nonsuit upon 
the trial under a plea of the general issue, Snelgrove v. Hunt, 

2 Starkie, 424. 

6. 1 he assignees under a joint commission against ^.and B. may, 

jn an action to recover sl debt due to A. alone, describe themselves 
in the declaration as the assignees of alone. Harvey v. Morgan, 
2 Starkie, 17. ^ 

7. Ihe assignees under a joint commission against A. and B., in 
suing on a separate contract entered into with A.^ may describe 
themselves generall}^ as the assignees of A., without noticing the 
name of B. Stonehouse and another v. De Silva, 3 Camp. 399. 

8. In an action against an attorney for suffering a debtor in custody 
at the suit of the plaintiff to be superseded, proof that such debtor 
was a married woman destroys the action, when the declaration 
states that she was indebted. Quwre, Whether a declaration would be 
good without stating that the original defendant was indebted. Lee 
V. Ayrton, Peake, 119, 

9. A stipulation indorsed on a promissory note by the payee is 
not to be taken as part of that instrument, without evidence that it 
was written at the time when the note was made. Stone v. Metcalfe, 
4 Camp. 217. 

10. In an action against the drawer of a bill of exchange, the 
declaration stated, that the defendants made the bill, their own 
proper hands being thereunto siibscribed,” in fact, their firm of 

A 
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and Co.** was subscribed to the bill. The Judge refused tp npnsuit 
ibr the variance. Jones v. Mars, 2 Camp. 305. ’ 

11. If a promissory note appears on the face of it to be the sepa- 
rate note of A. only, it cannot be declared on aS the joint note of 
A. and B., though given to securd a debt for which A, and B. were 
jointly liable. SiiFkid v. Walker, 2 Camp. 308. 

12. If a declaration states that on such a day the defendant drew 
a bill of exchange, without alleging that it bore date on that date, 
'the day in the declaration is immaterial, though not under a vide- 
licit. Coxon V. Lyon, 2 Camp. 307. n. 

13. But where the declaration alleged that the defendant on, &c. 
made his certain bill of exchange in writing, bearing date the same 
day and year aforesaid, and the real date of the bill was different, 
the variance was held to be fatal. 2 Camp. 308. n. 

14. A bill of exchange, expressed on the face of it to be ‘‘ for 
value delivered,'* is stated in pleading to be ‘‘ for value received." 
This is not a material variance. Jones v. Mars, 2 Camp. 306. 

15. In declaring on a promissory -note payable by instalments, if 
any one of the days on which an instalment is made payable be in- 
correctly stated, the variance is fatal. Wells v. Girling, 1 Gow. 21. 

16. An allegation in a declaration that a bill of exchange was pre- 
sented for payment by T. S. does not render it incumbent on the 
plaintiff to snow that a presentment by T. S. was made. TJhe mate- 
rial allegation the presentment, and by whom it was made is imma- 
terial. Boehm v. Campbell, 1 Gow. 55. 

17. Where a bill of exchange is payable a specified number of 
clays after sight, the real day of presentment for acceptance need not 
be alleged, a presentment on a day subsequent to that alleged may 
be proved. And in such case a subsequent allegation of presentment 
for payment when the bill became due and payable, is supported by 
proof of a presentment on the day when the bill in fact became due, 
according to the previous presentment. Forman v. Jacob, 1 Stark. 
46. 

18. In an action against the drawer or indorser of a bill of ex- 
change dishonoured for non-payment after being accepted, although 
it be unnecessary to state the acceptance in the declaration, if it be 
stated, it must be proved : — but a promise to pay after the bill was 
due, is a Sufficient admission of the acceptance as well of the hand- 
writing of the defendant himself and of the other parties to the bill. 
Jones v. Morgan, 2 Camp. 474. 

19. The maker of a promissory-note, payable at a specified 
time after sight, at the time of making it, writes in the margin, “ ac- 
cepted by myself;' these words constitute no part of the original in- 
strument, and need not be noticed in the declaration. Sphtgerber 
V. Kohn, 1 Starkie, 125. 

20 An averment in a declaration that A. B. and Co. accepted a 
bill of exchange according to the usage and custom of merchants, 
is supported by evidence that the bill was accepted by C.Z). their 
authorized agent, thus, “ For A. B. and Co. C. D.** Keys v. He- 
seltine, 2 Camp. 604. 

6. If there be a conditional promise to pay a bill of exchange 
presented for acceptance, after the condition has been performed, 
this cannot be declared upon as an absolute acceptance of the bill. 
Langston and others v. Corney and others, 4 Campbell, 176. 

22. A foreign bill is accepted for the payment of lOOl. sterling ; 
the omission of the word sterling in the declaration is not a material 
variance. Glossop v. Jacob, 1 Starkie 69. 


23. In 
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23. In an action against the maker of a promissory-note, payable 
to A. B. or bearer, if the declaration states that A. B, indorsed it to 
the plaintiff, this indorsement must be proved. Waynam v. Bead, 
1 Camp. 175. 

24. In an action by the indorsee of a bill of exchange, if the de- 
claration states the indorsement to have been made before the bill 
became due, and it appears in evidence to have been made after the 
bill was due, this is not a material variance. Young v. Wright, 

1 Camp. 139. 

25. In an action by the indorsee of a bill indorsed by procur- 
ation, it should either be stated to have been so indorsed, 6r the words 

his proper hand being thereunto subscribed” omitted. Levy 
V. Wilson, 5 Esp. 180. 

26. In an action by the indorsee against the acceptor of a bill of 
exchange, the declaration stated that the payee indorsed it, his own 
proper hand being thereunto subscribed. It appeared that the 
payee’s name upon the back of the bill was written under his 
authority, by his wife. Sembley that this is no variance ; and at any, 
rate the defendant is not at liberty to object that the indorsement is 
not in tile hand-writing of the payee himself, after a promise, with a 
knowledge of this circumstance, to pay the bill. Hemsley v. Loader, 

2 Camp. 459. 

27. If a bill of exchange is accepted, payable at a particular place, 
in an action against the acceptor, this addition to the acceptance does 
not require to be noticed in the declaration, being ifo part of the 
contract, but merely a memorandum, where payment may be de- 
manded. Lyon V. Sundies, I Camp. 423. 

28. If a promissory-note is made payable at a particular place, in 
an action against the maker, there is no necessity for proving that it 
was })resented there for payment. Wild v. Rennards, 1 Camp. 425. n. 

29. In an action against the maker of a promissory-note expressed 
to be payable at a particular place, there is no necessity for proving 
that it was presented there for payment. Nichols v. Bowes, 2 Camp. 
498. 

30. Held, by court of C. P. that if a bill of exchange be accepted 
])ayable at a particular place, in an action against the acceptor, the 
plaintiff must prove that it was presented there for payment when it 
became due. Collahan v. Aylett, 2 Camp. 549. 

31. But subsequently determined in K, B. that it is no cause of de- 
murrer to a declaration against the acceptor of a bill of exchange 
accepted, pa3^ablc at a particular place, that it does not allege that 
the bill was presented there for payment. Fenton v. Goundry, 

2 Camp. 656. 

32. If a promissory -note is made payable at a particular place, it is 
a fatal variance to omit to state this in declaring on the note. Roche 
V. Campbell, 3 Campbell, 247. 

33. Where the draw er of a bill of exchange makes it payable at a 
particular place, this is part of the contract, and must be mentioned 
in describing the bill in the declaration. Hodge v. Fillis and others, 

3 Campbell, 463. 

34. Where a bill of exchange isdrawm payable in London, and it is 
accepted payable at a London banker’s, in an action against the accep- 
tor, a presentment for payment there is a material averment, and must 
be proved at the trial. Hodge v. Fillis and others, 3 Campbell, 463. 

35. If a place of payment is mentioned in the margin, or at the 
foot of a promissory-note, this is no part of the contract, but a mere 
memorandum; and in an action on the note, there is no occasion to 

prove 
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prove that it was presented there for payment. Price v. Mitchell, 

4 Campbell, 200. 

36. The whole of a promissory-note being printed, except the 
names, dates, and sum, and a place of payment inserted at the bottom 
of the note being also.printed, a special presentment there is neces- 
sary. Trecothick v. Edwin, 1 Starkie, 468. 

37. A bill is drawn payable in London, and is accepted payable at 
a particular banker’s in London ; semble, a presentment at that 
banker’s must be proved in an action against the acceptor. Garnett 
V. Woodcock and others, 1 Starkie, 475. 

38. In an action by an indorsee against the acceptor of a bill of 
exchange, the declaration alleges an acceptance and an appointment 
by the acceptor to pay at a particular place, and promise to pay ac- 
cording to the tenor and effect of the acceptance and a special pre- 
sentment ; semble, the allegation of the presentment may be rejected 
as surplusage. Macbride v. Woodruffe, 2 Starkie, 253. 

39. The maker of a promissory-note by a note at the foot makes it 
payable at a particular place, an allegation (after stating the promise 
to pay in the usual manner) that the defendant then and there made 
the note payable at the particular time does not amount to a misdes- 
cription of the note. Hardy v. Woodrooffe, 2 Starkie, 319. 

40. In an action against the acceptor of a bill of exchange, made 
payable at a particular place, by a memorandum at the foot of the bill, 
it is not necessary to prove a presentment or demand at that place, 
but the acceptor is generally and universally liable. Head and 
another v. Sewell, 1 Holt, 363. 

41. A bar across a public bridge kept locked except: in times of Bridge, 
flood is conclusive evidence that the public have only a limited right 

to use the bridge at such times ; and if an indictment for not keeping 
it in repair states that it is used by the king’s subjects ‘‘ at their 
free will and pleasure,” the variance is fatal. Rex v. Marquis of 
Buckingham and others, 4 Campbell, 189. 

42. In an action against a carrier for not taking care of and safely Carrier, 
carrying goods according to his promise, it appears that he had 
limited his responsibility as a carrier by means of a notice, of which 

the plaintiff was cognisant, the plaintiff having declared against the 
defendant as a carrier in the usual form cannot insist that the goods 
were lost from the defendant’s warehouse before the actual carriage 
of the goods commenced. Roskell v. Waterhouse and another, 

2 Stark, 461. 

43. In an action of assumpsit against a carrier for the loss of goods, 
where a contract is alleged *to carry them from A, to B,, a variance 
in evidence as to the terniini is fatal. Tucker v. Cracklin,. 2 Stark. 

385. 

44. There are two offices of meterjj, the principal and the deputy. Coal meter. 

A description of a [)arty as meter is salibfied by proof that he is 

either. Davy v. Lowe, 5 Esp, C. 70. 

45. Under an allegation by way of special damage that the plain- Consequential 
tiff had thereby lost divers lodgers, (without naming any,) he cannot damage, 
prove the loss of a particular lodger. Westwood v. Cocone, 

I Starkie, 172. 

46. In an action for false imprisonment, the declaration averred Constable, 
that plaintiff was a constable of a particular parish, and in the due 
execution of his said office as such constable ; but it appeared, that 
though a constable inhabiting and acting in this parish, he was elect- 
ed by the lect jury, and sworn in to serve for a whole liberty, of 

which 
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the parish formed a part ; held to be a fatal variance. Goodes 
V. "VV^eatley, 1 Camp. 231., 

47. Where a party undertakes to describe a contract^ the whole 
must be set out ; secusy .where he only uses it as evidence of his 
claim in the declaration; Baptiste v. Cobbold. 2 Esp. C. 536; S. C. 
IB. and P.7. 

48. In suits ex contractu such parts only of the defendant’s pro- 
mise the breach of which is complained of need be stated. Baptiste 
V. Cobbold, 2 Esp. C. 536 ; S. C. 1 B. and P. 7. 

49. In declaring on a contract, it is unnecessary to state terms 
which hav0 been added since its conclusion, and which do not affect 
the nature of it. Baptiste v. Cobbold, 2 Esp. C. 536. 

50. A contract to deliver “ soil” is misaescribed as a contract to 
deliver “ soil or breeze,” the two things being different, Clark v. 
Manstone, 5 Esp. C. 239. 

51. An averment in an information for contemptuous behaviour to 
a court, that the court consists of A, B, and C. is made out by a bye- 
law, enacting, that A. B. and C. are sufficient to hold the court, 
although others may be present, and act as members of it. Rex v. 
Campbell, 1 Camp. 91. 

52. In an action of covenant, it is no objection under the plea of 
non e^t factum y that the deed contains material qualifications of the 
covenants set out, which qualifications are not noticed in the de- 
claration. Gordon v. Gordon, 1 Starkie, 294. 

53. In covenant for not repairing, if the covenant to repair contains 
an exception of fire and all other casualties,” it is fatal on non est 
factum to state it as a general covenant to repair, omitting the excep- 
tion. Tempany v, Barnard, 4 Campbell, 20. 

54. In covenant, if after a plea of non' est factum^ the defendant 
at the trial admits the due execution of the specialty mentioned in 
the declaration, he may still take advantage of a variance. Goldie 
V. Shuttleworth, 1 Camp. 70. 

55. An indictment for perjury in a written deposition before a ma- 
gistrate, in which a word necessary to the sense had been .omitted in 
setting out the substance and effect of the deposition, supplied a word 
according with the sense, as if it had actually stood in the deposition. 
Held to be a fatal variance. The deposition should have been 
literally set out, and the meaning explained by an innuendo. Rex 
V. Taylor, 1 Camp. 404. 

56. If a court in an indictment for perjury undertake to set out 
continuously the substance and effect of what the defendant swore 
when examined as a witness ; it is necessary, in support of this 
court, to prove that in substance and effect he swore the whole of 
that which is thus set out as his evidence, although the court con- 
tains several distinct 'assignments of perjury. Rex v. Leefe, 2 
Camp. 134. 

57. In ejectment on the several demises of three persons, each 
demise being of the whole, the lessors of the plaintift' are entitled to 
a verdict upon evidence that they jointly granted a lease to the defen- 
dant. Doe V. Fenn, 3 Camp. 190. 

58. In an indictment for perjury before a select committee of the 
House of Commons, it was averred, that an election was had for a 
borough by virtue of a certain precept of the high sheriff of the 
county, by him duly issued to the bailiff of the said borough of N. 
AT. Held, that this was not a description of the precept, and that 
although the borough was therein differently denominated, the vari- 
ance was immaterial. Rex v. Leefe, 2 Camp. 139, 


59. But 
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59. But the indictment having stated that A. B. and C. D. were 
returned to serve as burgesses for the said borough of N. JJ.” Thia 
was considered a description of the indenture of returns^ and the 
borough being therein styled the borough of M., the variance was 
held fatal. Rex v* Loefe, 2 Camp. 141.- 

60. If an indictment on 30 G. 2. c. 24. avers, that the defendant False prctencw. 
on false pretences obtaSned a sum of money, being the proper monies 

of and it appears in evidence that the money was obtained from 

B, acting as AJs servant, who had not then in his possession any 
money belonging to A, but afterwards was repaid by him the sum 
delivered to the defendant ; this is a fatal variance. Alitety if B. at 
the time had in his possession a sum belonging to A. equal to that 
delivered to the defendant. Rex v. Douglas, 1 Camp, 213. 

61. An indictment for obtaining money by false pretences stated, 
that the defendant pretended that he had paid a sum of money into 
the Bank of Englarid. It appeared that he said generally, the money 
had been paid into the Bank of England. Held to be a fatal van* 
ance. Rex v, Plestow, 1 Camp. 494. 

62. In an action for a false return to a writ, the cause of action 
against the original defendant must be framed in the manner laid. 

Parker v. Fenn and another, 2 Esp. C. 477. n. 

63. Upon an indictment for winning more than ^10 at one sitting Gaming. 

See. under the statute of 9 Ann, c. 14. s. 5. the defendant may be 
convicted of winning a less sum than that stated in the indictment. 

Rex v. Darley and others, 1 Starkie, 359. 

64. If the defendant pleads to an action of debt on bond, that the 
bond was given for money won by gaming, and specifies the 
name of the game at which the money was won, he must prove that 
the bond was given for money won at the particular game specified. 

Mazzinghi v. Stephenson, 1 Camp. 291. 

65. An indictment describing a road from A. to B. and thence to Highway. 

C. , describes a direct communication. Rex V. Great Canfield, 

6 Esp. C. 136. 

66. If the description of an highway in an indictment for the non 

repair of it be too indefinite, being equally applicable to several high* 
ways, advantage should be taken by plea in abatement, and the 
description given, if true in fact, cannot be objected to at the trial 
under the plea of the general issue. Rex v. Inhabitants of Hammer- 
smith, 1 Starkie, 357. , 

67. The inhabitants of a parish plead, that the inhabitants of a 
particular district are bound by prescription to repair all common 
Highways, situate within that district, save and except one common 
highway v/ithin the said district ; the plea may be supported, although 
it appears, that the excepted highway is of recent date. Rex v. The 
Inhabitants of Ecclesfield, 1 Starkie, 393. 

68. Wliere a policy in the common printed form on ship and goods Insurance, 
contains a written memorandum, declaring the insurance to be on 

goods, a general averment is proper, that the defendant became an 
insurer on the premises in the policy mentioned. Haughton v. 

Ewbank, 4 Campbell, 89. 

69. Proof of an interest, however small, throughout the entire pro- 
perty insured, will support the averment in a declaration on a policy 
that the party is interested in the subject matter, to a large amount, 
to wit, to the amount of all the money ever insured thereon. Page 
V. Fry, 3 Esp. C, 185 ; S. C. 2 B. and P. 240. 

70. A policy is effected on the plaintiff's share of goods, valued at 
iff500,, but upon Hs turnir^g out that the plaintiff’s interest was largci!, 

the 
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the words are added in the margin of the nolicy, on the plaintiff’s 
share of goods, (say one-fifth) valued at tlOOO.,” to which the de-^ 
fendant’s initials were subscribed. The declaration need not notice 
the original stipulation. Robinson v. Tobin, 1 Starkie, S36. 

71. Semble, that if a declaration on a policy' of insurance lay the 
loss by the perils of the seas, the plaintiff may recover, upon proof, 
that the ship was wrecked, although this may have been occasioned 
by the barratry of the master or mariners. Hayman v. Parish, 
2 Camp. 149. 

72. An averment of loss by perils of the seas, is not supported by 
proof, that the vessel was sunk in consequence of being fired upon 
by another vessel, under a mistake. Cullen v. Butler, 1 Stark, 138, 

Issue. 73. A recital that an issue came on to be tried, is supported by evi- 

dence, that an information containing several counts, to each of which 
the general issue was pleaded, was so tried. Rex v. Jones, Peake, 37- 

74. Where to an information in the exchequer for having goods, 
knowing them to have been run, the defendant pleads not guilty, 
such plea only puts in issue the fact of defendant's possession and 
knowledge ; and if, in stating the record, it is said that the issue 
was touching and concerning the forfeiture of the goods, it is a fatal 
variance. Rex v. Hawkins, Peake, 8. 

75. Averment in a declaration that plaintiff was possessed of 
premises for the remainder of a certain term of years then unexpired 
therein, which he agreed to assign to the defendant, is supported by 
evidence of a tenancy from year to year. Botting v. Martin, 
1 Camp. 317. 

76. In an action for a nuisance to a dwelling-house, the declaration 
stated, that at the time of stating the grievance, plaintiff was seized in 
lee of the dwelling-house, and that it was then in the possession and 
occupation of a certain tenant' or certain tenants thereof under 
plaintiff. It appeared that plaintift‘ was seized in fee for the use of 
the inhabitants of a particular parish, and that the house w^as occupied 
by the parish paupers and a person appointed by the parish officers 
to take charge of them. Held, that neither the poor nor the master 
of the work-house could be considered as tenants to the plaintiff, and 
that this was a fatal variance between the declaration and the 
evidence. Martih v. (joble, 1 Camp. 320. 

j 77. In an action for a libel, if separate passages of the libel are to 

be set out in one court of the declaration, they ought to be described 
as separate and distinct from each other. Tabart v. Tipper, 
1 Camp. 352. 

78. The defendant may be found guilty upon a count in an 
information which charges him with having composed, printed, and 
published a libel, if he is proved to have published without having 
composed it. Rex v. Hunt, 2 Camp. 583. 

79. If the defendant is charged by a count in an indictment with 
having “ composed, printed, and published” a libel, if the evidence 
be, that he only composed and published it, he may be found guilty 
of composing and publishing, and acquitted of the printing. The 
King V. Williams, 2 Camp. 646. 

Locality. 80. Parishes united by Act of Parliament, are distinct parishes for 

all other purposes except the maintenance of their poor; hence, in 
an ejectment, premises situate in the parish of A* cannot be described 
as situate in the united parishes of A, and B, Goodtitle, ex dem. 
Pinsent v. Lammiman, 6 Esp. C. 128., 2 Camp. 274. 

81. In trespass, where there are two independent parishes in one 
di.ftrict, as St. John's and St. James's in CJerkenwell, if. the trespass 

be 
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be stated to have been copimitted in ClerltenweH generally, and be 
proved to have been committed in the parish of St. James's, it is a 
fatal variance. Taylor v. Hooman, 1 Holt, 523. 

82. In an action for suspending a lamp before plaintiff's house, to 
denote that he kept a brothel, the parish in which the declaration 
states the house to have stood, and the tort to have been committed, 
is to be considered as ufenae merely, not as local description : and it is 
immaterial whether there be any such parish in existence. Jefferies 
V. Duncomb, 2 Camp. 3. 

83. In an action on a promissory note made and dated in a foreign 
country, the declaration, without noticing that circumstance, may 
allege, that it was made in the county in which the venue is laid. 

Houriet and others v. Morris, 3 Camp. 304. 

84. In an assumpsit for the use and occupation of premises, they 
are described as situated in X. instead of Y., the variance is fatal. 

Wilson V. Clark, 1 Esp. C. 273. 

85. In an action for use and occupation, although it be 
unnecessary to state in the declaration in what parish the premises 
are situate, if this is alleged, a variance in the name of the parish is 
fatal. Guest v. Caumont, 3 Camp. 235. 

86. In trespass quare clausum fregity where the locus in quo is 
stated to be in the parish of A,y it is enough if A. has a church and 
overseers of its own, and is reputed a parish, although perhaps strictly 
speaking it may be only a hamlet. 2 Camp. 5, n. 

87. In an action on a penal statute, it is sufficient that the offence 
is proved to have happened in the same county, though in a different 
parish, to that laid in the declaration, unless the poor of the parish 
share in the penalty. Clark v. Taylor, 3 Esp. C. 218. 

88. An averment that an order had been made to land goods at 
the quay or wharf appointed by law, is not proved by evidence of an 
order to land them at the king’s warehouse, though it stands on tlie 
quay or wharf. Ilex v. Cassano, 5 Esp. C. 231. 

89. An averment that a specific sum was given for the insurance of lottery, 
a particular lottery ticket is not proved by evidence that the sum was 

i’or the insurance of that ticket and others, Phillips v. Mendez 
Da Costa, 1 Esp. N. P. C. 59. 

90. If in an action for a malicious arrest, the declaration avers tliat ivialiciousarrtbt. 
B, the defendant had no cause of action against A.y the plaintiff, to 

the amount of ;^10, and it appears that A, was indebted to him above 
that sum, although not nearly to the amount sworn to in the affidavit 
to hold to bail, the action cannot be supported ; as A. should have 
declared against B. for maliciously holding him to bail for a greater 
sum than was really due. Wetherden v. Embden, 1 Camp. 295. 

Wilkinson v. Mawbey, 1 Camp. 297. 

91. But if in fact B, was largely indebted to on a balance of 
accounts, and had only a cross demand upon him for a different cause 
from that mentioned in the affidavit fo hold to bail, then the above 
averment is not falsified, as in that case A. did not owe B. £10, 
and B, had no cause of action for which he could lawfully hold A. to 
bail. Wetherden v. Embden, 1 Camp. 297. 

92. In an action for a malicious arrest, an allegation that the 
plaintiff gave bail to the sheriff for his appearance at the return of the 
writ, is not supported by evidence that he paid the debt, and 4^10 for 
costs, into the hands of the sheriff; but he may still maintain the 
action, although he cannot recover for the consequential damage. 

Bristow V. Haywood, 4 Camp, 213. S..C. 1 Starkie, 48. 

98. Averment, that A, before a magistrate maliciously charged /?. Malicious pro- 

with secution. 
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with felony; tlie informsdon contains a mere charge of tortions 
conversion^ opCMi which a warrant for felony was improperly founded ; 
the variance is fatal. Tempest v. Chamb^s, 1 Starkie, 67. 

9^* A declaration in an action for a malicious prosecution, which 
alleges that the defendant charged the plaintilF with felony^ is 
supported by evidence, that the defendant stated to the magistrate, 
that he had been robbed of specific articles, and that he suspected 
and believed, and had good reason to suspect and believe, that the 
plaintiff had stolen them. Davis v. Noak, 1 Starkie, 377. 

95. A* agrees to remunerate B. for information, whereby he may 
be enabled to recover a sum of money as residuary legatee. In an 
action on the agreement by B*, it was averred that A, recovered a 
large sum of money in consequence of the information ; the proof 
was of the recovery, not of money, but stock ; held, that the va- 
riance was fatal. Jones v. Brindley, 3 Esp. C. 205. 

96. If the plaintiff declares by a wron^ Christian name, this is no 
ground of nonsuit at the trial, if it can be shewn tfjat the 
defendant knew that the action' was brought by the person who 
actually sues. Boughton v. Frere, 3 Camp. 29. 

97. A plaintiff suing upon a promissory note, which purports to be 
payable to a person of a different name, may show by evidence that 
he was the person intended. Willis v. Barrett, 2 Starkie, 29. 

98. In an indictment for perjury, it is alleged, that Francus 
Cavendish Aberdeen and others, exhibited their bill in the ex- 
chequer, &c. On production of the bill, it purports to be the bill of 
t/. C. Aberdeen and others ; this is no variance, and it may be proved 
that this was the bill of Francis Cavendish Aberdeen. And there is 
no variance, although, after the allegation, and after setting out such 
parts of the bill as are necessary, the words are added “ as appears 
by the said bill and filed of record.’^ Rex v, Roper, 1 Starkie, 518. 

99. The mis-description of a contract is a fatal variance as where 
it is stated to have been made with two instead of three, though it is 
alleged as inducement only, and by agreemerft between those three, 
the two were to have the sole benefit. Parish v. Burwood and 
another, 5 Esp. C. 33. 

100. If in an action on a bond against one it be declared as the joint 
bond of him and two others, it is no variance, that the bond is 
likewise the separate bond of each of the obligors. Middleton v. 
Sandford, 4 Camp. 34. 

101. ’ The misnomer of one of several partners sued jointly, is only 
pleadable in abatement, and no ground of nonsuit*. Rogers v. 
Bdehm and others, 2 Esp. C. 702. 

102. A partnership payment may be stated as having been made 
by those who really composed the firm in exclusion of nominal 
members'; though made by bills drawn on the firm. Harrison v. 
Fitzhenry, 3 Esp. C. 238. 

103. An action may be maintained upon a bond expressed to be 

payable to a mercantile firm, by the persons who actually constituted 
the firm when the bond was executed. Moller v. Lambert, 
2 Camp. 548. . 

104. A bill of exchange drawn in this forni, “ Pay to our order,’' 
5rc. signed in the name of two persons 8^ Co.y and accepted by de- 
fendant, may be declarea upon by the indorsees as a bill drawn by 
an aggregate firm ; and if it be proved, that the firm consists of only 
one person, yet it is » 0 t a vaiiance. j^ss and another v. Clive, 4 M. 
and S. 13. S. C.^ 4 Camp. 78. 

105. An allegation, that a policy has been effected for the plain- 

tiffs 
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tiffe by A\i B,y and C., is satisfied by proof that it was efibcted by 
theiinTi A, and there being iw fact two firms which have two 
members in common. Dickson v. Lodge, 1 Starkie, 226. ^ 

106. Thougfi a surviving partner may declare for goods sold 
without naming himself such ; yet a description of the goods as his 
own is a fatal variance. Ditchburn Spracklin and others, 5 £sp. 

€. 32. 

107* In an action by a surviving owner for use and occupation of 
premises, it is not sufficient to allege that the defendant held the 
premises by the sufferance and permission of the surviving owner 
only, where they were in fact held under two jointly, Israel v. Sim- 
mons, 2 Starkie, 356. 

108. In covenant on a lease, a mistake in the name of the person 
stated in the demise as late tenant of the premises, is a fatal variance. 

Bowditch V. Mawley, 1 Camp. 195. 

109. Where a writ is stated in pleading, a mis-spelling of a name, 
though the two found alike, is fatal. Brown v. Jacobs, 2 Esp. 

€. 726. 

110. A variance between the real name of an indorser and that 
which is alleged in the declaration, and appears upon the bill, is im- 
material. Forpian v. Jacob, 1 Starkie, 4<7. 

111. A declaration alleging that the defendant undertook to 
deliver a paicel of goods for the plaintiff, is disproved by evidence 
of ii special agreement to deliver them to the bearer of a receipt 
given for the goods at the time of delivery. Samuel v. Daren, 

2 Starkie, 60. 

112. A declaration premised that one ^., tvidow, had sued out a 
writ, and stated the writ to be “ that the sheriff was commanded to 
take, &c. to answer the said A.y' omitting to add “ voidovo^ The 
writ produced described A, as tuidouo : Held, that there would have 
been a fatal variance, but that the word of reference “ said'* incor- 
porated in the sentence of which it was a part that to which it 
referred. Ions v. Perchard and another, 2 Esp. C. 507. 

113. To describe an accident as having arisen from the negligent Negligeoc®, 
steering, managing, and directing a vessel, which arose from the 
negligent stowing of the anchor, is a fatal variance. Hullman v. 

Bennett, 5 Esp. C. 226. 

114. A schoolmaster who permits an infant pupil under his care 
to make use of fire-works, is responsible in an action for the mischief 
which ensues. But if the declaration allege that the defendant (in 
such an action) delivered the fire-works to the pupil, and caused and 
procured them to be delivered to him, and it turn out that though 
the defendant had permitted the use of fire-works by his pupils, that 
the fire-works from which mischief resulted, had, in fact, been 
delivered to the pupil by another person, without the authorUy or 
knowledge of the defendant, the variance will be fatal. King v. Ford, 

1 Starkie, 421. 

115. If issue is taken on a plea in abatement of partnership, and Partnership, 
the defendant can prove that any one item of the plaintiff's bill of 
particulars was furnished on the partnership account, he is entitled to 

a verdict. Colson and another v. Selby, 1 Esp. C. 452. 

116. It is a fatal variance to describe a patrole, or one not sworn Peace officer, 
to preserve the peace, as a peace-officer. Cliffe v. Littlemora, 

5 Esp. C. 39. 

117- An averment the performance of conditions precedent, is 
sufficiently established by proof that the qther party had disp^^nsed 
with it. ^cd queere, Kiught v* Crockford, 1 Esp. N. P. C. 190 l 
V oL. V. C c IJ8. In 
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118. Ill stating an order of removal, one of the magistrates waa 
described as an esquire, and both as justices for the county ; in the 
order itself, the one was described, as a clerk, and both as justices of 
a liberty within the county ; the variance was held fatal. Rex v. 
Tanner and another, 1 Esp. C. 304. 

119. In ti^spass for breaking and entering a several fishery, if the 
plaintiff prescribes for the sole and exclusive right of fishing over 
four places in a navigable river, upon which right issue is joined, the 
presenption must be proved as extensive as it is laid ; and if the 
ri^ht is shown to exist over three of these places, but not the fourth, 
this is a fatal variance, notwithstanding that the trespasses complained 
of were committed in a part of the river where the sole and exclusive 
right of fishery prescribed for is proved to exist. Rogers v. Allen, 
1 Camp. 313. 

120. An indictment for perjury, stating a bill of Middlesex to have 
issued out of the office of the chief clerk of the Court of King’s 
Bench is bad. Rex. v Schoale, Peake, 112. 

1^1. In stating a writ in which the party is described by an 
addition, the addition may be omitted ; hut if an addition be stated 
where there is none in the writ, the variance is fatal. Brown v. 
Jacobs, 2 Esp. C. 727. 

122. In an action on a bail bond against one of the sureties, the 
declaration averred, that by a writ of latitat the sheriff was com- 
manded to take one Francis */. by the name of John J ** : Held, 
that this averment was not supported by evidence of a latitat in the 
comrnon form, commanding the sheriff to take John J. ; although the 
bail-bond was signed by the princ^al, “ Francis J, arrested by the 
name of John «/.,*’ and the plaintiff offered to prove that this person 
was their debtor, whom they meant to hold to bail. Scandover v. 
Wame, 2 Camp. 270. 

123. In an action for a false return to a Ji»Ja, the indorsement on 
the writ was stated to be, to levy the sum, together with the 
sheriff’s poundage, officer's fees, and other legal charges and incidental 
expences attending the same;” the indorsement was “ to levy the 
sdm together with the sheriff’s poundage, officer’s fees, &c.” : Held a 
fatal variance. Stiles v. Rawlins and another, 5 Esp, C. 133. 

124. A writ directed generally to the sheriff of a county, may be 
described in pleading as directad to the individual by name, who was 
in feet sheriff of the county when the writ issued. Batchelor v. 
Salmon, 2 Camp. 525. 

125. In an action of escape out of execution, the declaration 
alleged that the prisoner was bjr habeas corpus brought before a 
judge of K. B., and by him committed to the custody of the marshall, 
« as by the said writ of habeas corpus y and the said commitment 
thereon, now remaining ki the said court, more fully appears Held 
that evidence ^ a commitment by a judge of K. B. but not filed of 
record would not support the action. Held, also, tihat the above 
allegation, even if unnecessary, must be prov^ os laid. Turner v. 
Eyles, 5 Esp. C. §. ; S. C. 3 B. & jP. 4s56. 

196. A prisoner superseded 1^ order of a judge at chambers, isao, 
not by the judge, but by the writ of swpeneamsy which being tei act 
of the court, he may be stated to have discharged by the court. 
Brown v. Jacobs, 2 Esd. C. 727. 

127* It is not a fatal variance from a record to omit the d e scription 
of a person named in it, unless some ambiguity is thereby produced* , 
Ajjaey V. Long, 1 Camp. 15. V 

12§. An averment, in an action for an esc^e, that the prisUherT 

when 
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when arrested, was indebted for goods sold, is not proved evidence 
that the credit on which the goods were sold had not then expired. 

White V. Jones, 5 Esp. C. 160. 

129. If an agent for the sale of horses sells to in one lot and 
at an entire price, a horse belonging to and another belonging 
to C., warranting both horses to be sound ; A. cannot niaintain us^ 
sumpsit against B. for the unsoundness of the horse which belonged 
to the latter, declaring as upon a sale of one horse, since the contract 
concerning the two horses was entire. Symonds v. Carr, 1 Camp. 

361. 

ISO. Where goods are purchased by several on their joint account, 
to be afterwards divided in certain proportions between them, it is 
a fatal variance to describe the contract as a separate sale to each 
of his proportion. Everett v. Tindall, 5 Esp. C. 169. 

131. An agreement to take on board a specific quantity cannot Ship- 
be stated as an agreement to take a full cargo, though the quantity 
may amount to such. Harrison v. Wilson, 2 Esp. C. 708. 

132. Admitting that in slander it is sufficient to prove the sub- Slander, 
stance of the words, yet that confines the plaintiff to the proof of 
words of a precisely similar import with those laid. Harrison 
Stratton, 4 Esp. C. 218. 

133. Where a slanderous charge consists of several parts, and the 
sense is materially altered by the subtraction of any one part from 
the rest, the whole must be stated and proved ; but where the 
charge is not thus entire, the whole need not be stated, and, if stated, 
need not be proved. Flower v. Pedley, 2 Esp. C. 491. 

134. An averment that slanderous words were spoken concerning 
the (three) plaintiffs in their joint trade, is not supported by evidence 
of words addressed by the defendant personally to one only of the 
partners. Solomons and others v. Meaex, 1 Starkie, 191. 

135. In an action for slander, it is alleged that the words were 
spoken of and concerning certain soap alleged by A. B. to have 
been stolen. The declaration is not supported by evidence that the 
words were spoken concerning certain soap, alleged by A. B. to have 
been taken out of his yard. Shepherd v. Bliss, 2 Starkie, 510. 

136. An action brought to recover a particular . sum of money. Suit, 
may be described in pleading as an action for the recovery of the 
saia sum of money,” although in form it was an action of trover. 

2 Camp. 526. 

137. It is a fatal variance to describe a judgment as for the breach 
of several promises, which was given for the breach of one promise 
only. Read v. Borradaile and others, 5 Esp. C. 223. 

138. In an action against the sheriff for a f^se return to aj/^.^a., on 
a judgment in sci.Ja.y the declaration stated that the judgment was 
for 269^. debt ; the record produced showed that it was for H. da- 
mages, and 36/. costs as well : Held, -that as these were stated as 
distinct sums on the record, the variance was immaterial. Phillips v. 

Earner and another, 1 Esp. C. 355. 

139. An averment that a cause was tried in the court of King’s 
Bench before the lord chief justice of the said court, is descriptive 
of a trial at bar, and therefore not supported by proof of a trim at 
Nki Prius. Eex v. Brett, 5 Esp. C. 259. 

140. In an action for a malicious prosecution, an allegation in the 
declaration that the person prosecuted was acquitted by a jury in 
tbe jcoutt of our lord tbe kbg, before the kinghimsw, zx WeiV 

before the chief justice, is not supported by a redord, 

C c 2 from 
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(i‘dm which it appears that the trial took place before the Chief 
Justice at Nisi Prius* Woodford t. Ashley, 2 Camp. 193. 

141. In an indictment for perjury, in an answer to a bill in chan- 
cery, the bill was stated id have been filed by A. against B, (the 
now defendant) and another. In fact, it was filed against B,, C., and 
/). ; but the perjury was assigned on a part of the answer which was 
material between A* and B. This held not to be a fatal variance, 
Rex V. Leefe, 2 Camp. 141. 

142. Where special damage is laid in the declaration, it need not 
be proved, unless the plaintiff has no cause of action without it. 
Cook v. Field, 3 Esp. C. 133. 

143. Though a protest is unnecessary in the case of inland bills^ 
and, therefore, though made, need not be stated in declaring on 
them ; yet, if stated, it must be proved. Boulager v. Talleyrand, 

•2 Esp. C. 550. 

144. An introductory description in the declaration by the plain- 
tiffs, the payees of a bill of exchange, in an action against the ac- 
ceptor, representing them as the executors and trustees of a person 
deceased, is mere surplusage, and does not require proof, the bill 
being in fact payable to them in the rrame of a firm which they had 
assumed. Aguttar v. Moses, 2 Starkie, 499. 

145. In escape against the sheriff, if the plaintiff avers in his de- 
claration that ,/. S, was arrested “ under a writ indorsed for bail by 
virtue of an affidavit now on record,'^ he must produce the affidavit 
in evidence, though the latter part of the averment was unnecessary. 
Webb V. Hearne and another, 2 Esp. C'. 671. ; S.C. 1 B. P. 281. 

146. Quaere, Whether in an action for libelling a newspaper, the 
plaintiff may recover, on proof that he is only ])roprietor, having 
averred that he was editor as well ? Heriot v. Stuart, 1 Esp. C. 438. 

147. In an action on the case for exhibiting an inscription opposite 
to the plaintiff’s house, insinuating that it was a house of ill-fame, 
a prefatory allegation that the plaintiff’ carried on the business of a 
retailer of wines there, may be rejected as surplusage, there being 
no allegation that the publication was of and concerning the plaintiff 
as such retailer of wines. Spall v. Massey, 2 Starkie, 559. 

148. A declaration under the statute 49 G. S. c. 126, s. 6. al- 
leges that the defendant advertised a proposal for a promise to give 
the sum of 150 guineas to any one who would procure A* />. a place 
under government ; the words “ for a promise” may be rejected as 
surplusage. Q. The words under government” are sufficient, 
though the words of the statute are “ office, in the gift of the 
crown.” Clarke v. Harvey, 1 Starkie, 92. 

149. A jjeneral allegation in an action for a penalty for acting 
as a magistrate without a qualification, following the words of 
the statute, without specifying any particular act, is good after 
verdict. Wright v. Horton, 1 Starkie, 400. 

150. Where the defendant, being a porter, delivered, along with a 
basket of fish, a false ticket, denoting that 9 a’. iOd* instead of Gs* 6d* 
w’as to be paid for it : Held, that in an indictment for this offence, on 
30 G, 2. c. 24. the basket of fish might be described as a parcel; but 
that if the indictment had been on 39 G. 3. c. 58. which enume- 
rates baskets, parcels, drc. specifically, this would have been a fatal 
variance. Rex v. Douglas, 1 CUmp. 212. 

151- In declaring against the acceptor of a bill of exchange pay- 
able a certain time after sight, the day of accepting the bill laid dn 
the declaration under 2 i videlicet is immaterial. - l^eeman v.* Jacob, 
4 Cabip, 209. ; S. C. 1 Starkie, 46. ' 


152. In 
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152* In an assignment of perjury/ it is alleged, that the defendant, 
at the time of effecting a policy of insurance, purporting to have 
been underwritten by A*, and C., and others, on a day specified, 
well knew, &c. On producing the policy, it appears that A^ under- 
wrote the policy on a different day ; the defect is fatal, although it 
appears that B. C. Sccx did underwrite the policy on that day. ReK 
V. Hucks, 1 Starkie, 521. 

153. In an action for usury, tJ)e day on which the money is stated 
to have been lent must be proved as laid, though under a videlicet. 

Harris v. Hudson, 4? Esp, C. 152. 

• J 54-. In trespass quare clausum fregii^ laid to have been committed 
on a particular day, and on divers other days and times, between 
that day and the exhibiting of the bill, &c. ; the plaintiff may prove 
an act of trespass anterior to the day specified, but he will be con- 
fined to that single act. Hume v. Oldacre, 1 Starkie, S51. 

155. In an indictment for perjury alleged to have been committed 
in the defendant’s answer to a bill of discovery filed in the exche- 
([uer, it is alleged, that the bill was filed on a day specified. The 
day is not material, where it is not alleged as part of the record ; 
and therefore there is no variance, although the bill, when pro- 
duced, is found to be entitled generally of a preceding term. Ilex 
V. Plucks, 1 Starkie, 521. 

156. On an indictment for a misdemeanor, containing several 
counts alleging several misdemeanors of the same kind on the 
same day, the prosecutormay give evidence of such misdemeanors 
on different days. Rex v. Levy and others, 2 Starkie, 4-58. 

157. Averment that defendant exercised the trade of a -sawyer; Trade, 
proof that he only excercised it as subordinate to that of a mast- 
maker : Held a fatal variance, Spencer v. Miinn and others, 5 Esp. 

C. 110. 

158. In an indictment against a bankrupt, the petitioning ere- Truit. 
ditor’s debt is alleged to be due to /i., and C., surviving executors 

of the last will and testament of Z),, after proof that A>y i?., and C., 
were tlie executors, and were directed by the will to carry on the 
business, it is necessary to prove that they all assented to act in 
discharge of the trust. And a general admission by the prisoner of 
a debt due to the executors of Z)., will not supply the defect, Rex 
v. Barnes, 1 Starkie, 24-3, 

159. If more than legal interest is taken for forbearance on a note Usury, 
given to A, by H., as a collateral security for money lent to C., 

such usury is well described to be for forbearance of money lent by 
the defendant to B. Manners v. Postan, 4- Esp. 2-11.; S. C. 3 B. 

& P. 34*3. 

160. If in pleading it is stated, that from time immemorial there Vestiy. 
had been a select vestry composed of a certain number of select 
persons,*' it is incumbent on the party making that averment, to 
prove that the vestry has consisted ol* a definite number. Berry 

V. Banner, Peake, 157.? 

161. So if it had been stated, that the vestry was composed of a 
certain select number of persons; comme sernble^ a select vestry 
cannot be constituted by a faculty from the bishop. Berry v. Ban- 
ner, Peake, 157. 

162. A contract for a yearly service at a specific salary^ must be Videlicet 
proved as alleged, although both the time and sum are averred 

under a videlicet. * Preston v. Butcher, 1 Starkie, 3. 

163. An indictment against A., B., C-, and Z>., chared, that they 
conspired together to obtain^ *<viz. to tbe use of them the said A; 
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and C., and cert^ bther jperions to the jurors unknown/* a sum of 
money for procuring im appointment under government. It appeared 
that jD., although the money|waB lodged in his hands to be paid to A* 
and B. whsaa the appointment was procured, did not know that C. 
was to have any part of it, or was at all implicated in the transaction: 
Held, that the averment concerning the application of the money 
was material, though coming under a videlicet \ and that as toZ),, the 
Conspiracy was npt proved as laid. Rex v. Pollman, 2 Camp. 231. 


Miscellaneous 

points. 


Production by 
the adT«rsary. 


Abortion. 


Evidence, — Proofs, 

1. Though a party, in his opening, assert what is presumptive in 
his favour, yet, if he do not adduce evidence to prove the fact, the 
other party cannot, cross-examine his witnesses as to the truth of it. 
Lucas V. Novosilieski, 1 Esp. C. 296. 

2. If a counsel, in opening for the plaintiff, read a letter of the de- 
fendant’s, merely as introductory of the plaintiff’s case, the letter is 
not to be considered as given in evidence by the plaintiff, but must be 
afterwards proved by the defendant as part of his own case, if he 
mean to rely upon it ; aliterii the plaintiffs counsel read it as part of 
the plaintiffs case. Willis v. Dyson, 1 Starkie, IG^. 

3. A party is not obliged to produce evidence against himself, 
though such evidence is in court, and he has had notice to produce it. 
Law V. Wells, Peake, 93. 

4. If the books of one party are called for, and inspected by the 
other without his using them, they are not thereby made eviaence 
for the former. Sayer v. Kitchen, 1 Esp. N. P. C. 209. But see 
Wharam v. Routledge, 5 Esp. C. 235. contra. 

5. A deed produced by one party on notice from the other, may be 
read without proof of the party’s execution; in like manner, a copy 
may be read on his refusal to produce, without proving the execution 
of the original, Doxon v. Haigh and anotlier, 1 Esp. C. 409. But 
see 8 East 549. ; 3 Taunt. 60. 

6. Where an agreement not under seal is produced at the trial by 
one of the parties, in pursuance of an undertaking to produce it, the 
opp6site party, to make it evidence, must prove it in the same manner 
as if it had come from his own custody. Wetherston v. Edeincton, 
2 Camp. 94. 

7. A deed, produced by the attorney for the defendant when he 
executed it, but who is not his attorney in the cause, cannot be read 
without proving the execution. Leith v. Post, 1 Esp. N. P. C. 196. 

8. If, m compliance with a notice, a writing is produced which refers 
to others with such particularity as to make it necessary to inspect 
them that the sense may be complete, the party producing it may 
insist on having these also read in evidence. Johnson v. Gilson, 
4E8p.C. 21, 

9. Though the attorney in the cause, on being asked in court, 
acknowledges having received notice to produce a deed, yet if the 
notice cannot be proved by other evidence, he cannot be called upon 
to produce it. Read v. Pasaer, Esp, P. C. 216. 

10. The notarial copy of the condemnation of a ship admitted as 
evidence by order of a court of equity, is only evidence of the fact of 
condemnation, not the ground upon which it proceeded. Wright v. 
Bartmrd, 2 Esp. C. 700. 

11. Upon an indictment on 43 G.3. c. 58. sec. 2. charging that the 
prisoner administered to a woman with child^ but not qui^ with child, 
ih» the purpose of procuring abortioxi, a large qiiantity of certain 

mixture to the jurors unknown then and there heiiig a noxioua smd 

destructive 
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destructive thing/* it is unnecessary to prove timt the mixture was 
noxious or destructive, or even that the woman was actually with 
child. Rex v. Phillips, S Camp. 75. 

12. On the trial of the accessary Jie may prove the principal, 
though already convicted, innocent. Cook v. Field, 3 Esp. C. 1S4<. 

18. In an action of slander for charging the plaintiff with having 
been accessary to a felony, though the principal has :>een acquitted, 
the defendant may prove him guilty. Cook v. Field, 3 Esp. C. 134*. 

l-i*. Since an acquittal does not, like a conviction, ascertain facts, 
it is no proof of innocence. England v. Bourke, 3 Esp. C. 80. 

15. After putting in an inventory, it is for the administrator to 
discharge himself of the items which it contains. Giles and another, 
v. Dyson and another, 1 Starkie, 32. 

16. If a plaintiff suing in trover as administrator is so described on 
the face of the declaration, and makes a prqf 'ert in curia of the letters 
of administration, it is unnecessary, on not guilty pleaded, to produce 
them at the trial, although the cause of action accrued after tlic death 
of the intestate. M^atson and, Wife v. King, 4< Camp. 272. 

17‘ What admissions may be given in evidence. Slack v. Buchan* 
nan, Peake, 5. 

18. An admission by a nominal party on the record, who sues as 
trustee for the benefit of another, is evidence in favour of tlte other 
side. Bouerman v, Radenius, 2 Esp. C. 653. ; S.C. 7 T.R. 663. 

19. Admissions of particular articles before an arbitrator are evi- 
dence, when made, not with a view to a compromise, but while the 
parties are contesting tlieir rights. Waldridge v. Kennison and 
another, 1 Esp. N. P.C* HS. 

20. Wliat an agent says at the time of a sale which he is employed 
to make, is evidence as part of tlie transaction of selling ; but the 
principal is not bound by a representation of the agent at another time. 
Peto V. Hague, 5 Esp. C. 134. 

21. Where a debtor refers his creditor to athird person, the declar- 
ations of that person after his death are evidence for the creditor. 
Daniel v. Pitt, 6 Esp.C. 74-. 

22. The admissions of the attorney in a cause, are evidence against 
his client only when they are made with a view to obviate the ne- 
cessity of proving the facts admitted at the trial. Young v. 
Wright, 1 Camp. 140. 

23. jd. having deposited with B. lOQi!^., to distribute amongst AJs 
creditors in proportion to their claims ; A.'s declaration is evidence 
in an action by C., a creditor, against B. for his share, that he is a 
creditor to such an amount. Robson v. Andrade, 1 Starkie, 372. 

24 An admission in answer to a bill filed by other creditors against 
the defendant, may be read as evidence against him. Grant v. Jack- 
son, Peake, 203. 

25. A bond given by the defertdant, acknowledging himself to 
be guilty of a nuisance, is good evidence on the trial of an indictment 
for a nuisance in carrying on the same business in another place. 
Rex V, Neville, Peake, 91. 

26. The declarations of a former tenant, toucliing a right of common 
claimed by the present as appurtenant to the premises, are evidence 
against the right, without calling the party himself. Walker v. Broad- 
stock, 1 Esp. C. 458. 

27. Assumpsit against four, three of whom have been out-lawed; 
an admission oy the fourtli, that lie was in partnership with the other 
three, is evidence as against that fourth of a joint promjse by all the 
four. Sangster v. Maaarredo and others, 1 Starkie, 161. 

Cc 4 28. 
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28', An admission by way of compromise to get rid of an action, 
is not evidence against the party. Waldridge v. Kennison and ano- 
ther, 1 Esp. N. P. C, 143. 

29. The declarations of one, not party to the cause, and who is 
living, are inadmissible. Milward v. Forbes, 4 Esp. C. 173. 

30. "Where a minor sues by his guardian, thfe declaration of the 
guardian is not evidence against the plaintilf. Cowle}^ v, Ely, 
2 Starkie, 366. 

31. A letter written by an agent (though not known to be such 
by the party to whom the letter was written), speaking of a ship as 
his own ship, is not conclusive against him in an action on a policy 
of insurance in which the question of ownership is raised. He may 
still prove that he is only an agent, and that others are in fact 
the owners of the vessel. Tulloch v. Boyd, 1 Holt, 487. 

32. The affidavit of an agent, where himself can be called, is not 
evidence against the principal, unless the principal has made it such 
by using it on an application to the court to establish the fact therein 
deposed. Johnson v. Ward, 6 Esp. C. 47. 

33. The declarations of the principal that he has received goods, 
are not evidence against a surety who has guaranteed the payment 
of such goods as shall be delivered to him. Evans and another y. 
Beattie, 5 Esp. C. 26. 

34. In an action by the indorsee of a bill taken after it was due to 
prove payment to the indorser, himself should be called since his 
declarations are inadmissible. Duckhani v. Wallis, 5 Esp, C. 251. 

35. A bond is given to A»y B., and C., by the plaintiff and defendant, 
who were sureties for D. The plaintiff is obliged to pay the bond, 
and brings an action against his co-surety for contribution. A de- 
fence is set up that tlie principal had paid money, specifically on ac- 
count of this bond, to one of the obligees, and that such obligee had 
carried it to the account of the bond : Held, that any declaration of 
the obligee upon what account he received the money, or how he 
applied it (unless such declaration was made at the time of payment), 
was not evidence ; and that such obligee must be called as a witness. 
Dunnv. Slee, 1 Holt, 399. 

36. In an action at the suit of a corporation, what is said by an 
individual member of it is not admissible evidence for the defend- 
ant. Mayor of London v. Long, 1 Camp. 24. 

'37. Where husband and wife necessarily live apart, her letters to 
the husband during their separation are evidence for him in an action 
of crim. con., if proved to have been written before any suspicions 
attached. Edwards v. Crock, 4 Esp. C. 39. 

38. In an action for crini. con,, the husband may give in evidence 
the wife's declarations as to where she was going, in answer to a 
defence that he connived at her elopement. Hoare v. Allen, 3 Esp. 
C. 276. 

39. In an action for crim. con., a letter written by the wife to the 
defendant previous to the illicit intercourse, was admitted in mitiga- 
tion of damages. Elsam v. Faucett, 2 Esp. C. 563. Reporter adds 
giuercy and see B. N. P. 28. 

40. Evidence of misconduct in the wife subsequent to the illicit 
connexion, is inMinissible in an action for crim. con. Elsam v. Fau- 
cett, 2 Esp. C. 562. 

41. In an actiori for criminal conversation, proof that a letter pro- 
duced corresponds, as to its contents, with a letter which the wife 
wrote to her husband whilst she was absent from him (before the 
criminal intercourse) upon a visit at the hquse of a friend, and which 

she 
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she read over to the witness, is sufficient to warrant the reception of 
the letter in evidence, although no explanation is given of the cause 
of their living apart, their being no ground to suspect collusion. The 
judgment which a witness forms from the conduct and expressions of 
the wife to her husband whilst she lives apart from him, as to her 
affection for him, is evidence. Trelawney v. Colman, 2Starkie, 191. 

42. An agent’s letter is not evidence of an agreement against the -Agent, 
principal, but the agent himself must be examined. Maesters v, 

Abraham, 1 Esp. C. 375. But see 10 Ves. jun. 127. 

43. Where B., through the medium of his agent, chartered a ship 
to A., and engaged by the charter-party that she was sea-worthy ; a 
letter written by that agent to a third person, previously to the char- 
ter-party being effected, tendering the ship for hire, is not admissible 
in evidence, since it did not form a part of the contract on which the 
action was founded, but the agent himself must be called. The 
declarations of an agent are only evidence against his principal where 
they form part of the contract which he is employed to negotiate on 
behalf of the principal. Betharn v. Benson, 1 Gow, p. 43. 

44. If A. refers B. for information upon any particular subject 
to C.f what C. says concerning it, when applied to by B. or his 
agent, is evidence for B. in an action against A. Williams v. Innes, 

1 Camp. 364. Daniel v Pitt, 1 Camp. 366. n. Brock v, Kent, ib. 

45. Evidence that the son of the defendant, a minor, has in 
three or four instances signed bills of exchange for his father is suffi- 
cient, in an action against the father on a guarantee to warrant the 
the reading of an instrument purporting to be a guarantee by the 
father in the hand-writing of the son. Watkins v. Vince, 2 Starkie, 

368. 

46. In an action on a policy of insurance subscribed by the de- 
fendant’s agent under a power of attorney, it is sufficient proof of 
the agency, that the defendant is in the habit of paying losses upon 
policies so subscribed by the agent in his name, without producing 
the power of attorney. Haughtoii v. Ewbank, 4 Camp. 88. 

47. A receipt signed by an agent for his principals, is not evi- 
dence to support an action* for money had and received against him, 
to recover the money back. Edden v. Read, 3 Camp. 339. 

48. To prove tliat a person was an alien enemy at the time of Alien Enemy, 
action brought, it is not enough to show that he was some time before 
domiciled in a territory which has become hostile, without show- 
ing that lie was a native of that territory Harman v. Kingston, 

3 Camp. 1 53. 

49. Where, to a plea of alien enemy, the plaintiff replied, that she 
was resident in this country by the licence and permission of our 
lord the king : Heldy that it was not enough to prove that a licence 
was granted to her under 38 G. 3. c. 77. which expired with that 
statute, and that she has since continued to reside openly in 
this country without molestation. Alciator v. Smith, 3 Camp. 

245. 

50. If to a plea that ^ for whose benefit the action is brought, is 
an alien enemy, the replication state that A. is resident in this 
country by the licence of our lord the king ; to support an issue 
taken upon this fact, it is not enough for the plaintiff to prove that a 
licence was granted by our king to A., while an alien arnie to under- 
take a voyage to a foreign country, and from thence to England^ 
which did not terminate till after the commencement of hostilities 
between his country and ours, and that after the termination of the 

voyage 
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voyaM he went about at liu*ge here, witliout being molested by the 
BngUsh government. Boulton v. Dobree, 2 Camp. 163. 

, 51. Official documents transmitted to government by our ambas- 
sadors in foreign countries communicating public proceedings there, 
are evidence. Thelluson v. Cosling, 4 Esp. C. 266. 

52. In an action against an attorney for negligence in respect to 
the memorial of an annuity which he had prepared and carried in to 
be enrolled, an examined copy of the roll is primd Jade evidence of 
the original memorial. Baikie v. Chandless, 3 Camp. 20. 

53. In an action on an award made under a judge s order ; to 
prove the order, it is enough to put in an office-copy of tlie rule 
making it a rule of court. Still and another v Halford, 4 Camp. 
17. 

54. In an action on an award made under a judge’s order, where 
the submission is, to A. and B, and such third person as they shall 
appoint ; to satisfy an allegation tliat A. and B, appointed C., it is 
not enough to put in an award executed by all the three, reciting 
that A. and J5. did appoint C., and to prove that C. acted dong with 
them in the arbitration. Still and another v. Halford, 4 Camp. 1 7. 

55. Where a lease under seal has been assigned by deed as against 
the assignor, proof of the assignment establishes the original deed, 
since it is thereby adopted. Nash v. Turner, 1 Esp. N. P. C. 217. 

56. An averment that the defendant is an attorney of a parti- 
cular court, is not proved by the production of his bill of fees for 
business done in that court. Green v. Jackson, Peake, 236. 

57. The book from the master’s office in the court of K. B. is ad- 
missible to prove a person one of the attorneys of that court. Rex 
v. Crossley, 2 Esp. C. 526. 

58. In an action on an attorney’s bill, the plaintiff cannot give 
parol evidence of the contents of the bill delivered, without a notice 
to produce it ; but a copy made at the same time with the bill de- 
livered is good evidence, without such notice. Philipson v. Chase, 
2 Camp. 110. 

59. In an action on an attorney’s bill, it is sufficient to give in evi- 
dence a judge’s order to tax the bill, the defendant’s undertaking 
to pay what should appear to be due, and the master’s allocatur there- 
upon. Lee v. Jones, 2 Camp. 496. 

60. To prove that a party was bail to the action, the rule for the 
allowance of bail must be produced. Piesley v. Von Esch, 2 Esp. 
C. 605. 

61. In an action for not taking proper care of a hired horse where- 
by his knees were broken, the plaintiff must give some positive evi- 
dence of negligence ; and it is not enough to prove that the animal 
was returned by the defendant with liis knees broken, although he 
had often been let out to hire before without having fallen down. 
Cooper V. Barton, 3 Camp. 5. 

62. To establish an act of bankruptcy by an absconding to avoid 
creditors, it is sufficient proof that the bankrupt declared he secreted 
himself to avoid writs out against him, without actual proof of those 
writs. Wilson and another v. Norman, 1 Esp. C. 334. 

63. Where a tr^er orders himself to be denied, and he is accord- 
ingly denied to several who call, the jury may presume that they 
were creditors, so as to est^iblish an act of bankru[)tcy. Jameson v. 
JEamer and another, 1 Esp. C. 381. 

64. Declaration of the bankrupt at the time of the act charged as 
m ftct of bankrupt* are admisaiMo as to the foo ammo i .but not 

those 
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those made subsequent to it. Robson and another r. Kemp and 
another, 4? Esp. C. 233. 

65. As against the bankrupt the day mentioned in the proceedings 
as that on wKich the act of bankruptcy was cpmmitted, is evidence. 
Pearson v. Fletcher, 5 Esp. C. 91. 

66. In an action by the assignees of a bankrupt, entries made by 
the bankrupt in his books before the act of bankruptcy are good 
evidence to prove the petitioning creditor’s debt. Watts v. Thorpe, 
1 Camp. 376. 

67. In an action against the sheriff for a false return to a writ of 
Jl. fa ; where the defence rests upon the validity of a commission of 
bankruptcy, if it appears that the assignees are the real parties, a 
declaration by one of them who was the petitioning creditor, made 
subsequently to the suin^ out of the commission, that the bankrupt 
did not owe him 1001, is admissible evidence on the part of the 
plaintiff. Dowden v. Fowle, Esq., 4* Camp. 38. 

68. Where the petitioning creditor’s debt, set up to support a 
commission of bankruptcy, is a bill of exchange drawn by the bank- 
rupt and indorsed to the petitioning creditor, evidence must be ad- 
duced that it was so indorsed before the suing out of the commis- 
sion. Rose and another v. Rowcroft, 4* Camp. 245. 

69. It is competent to the assignees of a bankrupt, upon the trial, 
to repudiate an insufficient act on which the commission is founded, 
and resort to a better. Reed and another v. James, 1 Starkie, 136. 

70. The date upon a promissory -note made by a bankrupt, is 
primd facie evidence to show that the note existed before the act of 
bankruptcy was committed, so as to establish a petitioning creditor’^ 
debt in an action by the assignees. But no declaration, by the bank- 
rupt, whether oral or written, subsequent to his bankruptcy, would 
be admissible in evidence to prove this. Taylor and others v. Kin- 
loch, 1 Starkie, 175. 

71. In an action by the assignees of a bankrupt, where no notice 
has been given to dispute the bankruptcy, a deposition, stating that 
the bankrupt absented himself, and that the bankrupt had admitted 
that he absented himself for the purpose of avoiding his creditors, 
but not specifying the time of such admission, is not primd facie 
evidence to prove the act of bankruptcy. Marsh and another v. 
Meager, 1 Starkie, 353. 

72. It is competent to a defendant to impeach the title of a bank- 
rupt in an action by the assignees, although he himself claims title 
under the bankrupt. Taylor and others v. Kinloch, 1 Starkie, 175- 

73. Assumpsit^ — plea in abatement, that and J?., the assignees 
of C., a bankrupt, ought to have been joined as co-defendants ; it is 
not sufficient for the defendant to prove that A. and B. acted as 
assignees ; he must prove that they were so, either by the production 
of the assignment, or by proving the admission of the plaintiff to that 
effect. Pasmore v. Bousfield, 1 Starkie, 296. 

74*. Debt on bond by the plaintiffs as assignees of a bankrupt, — - 
plea, pa 3 rment ; it is not incumbent on the plaintiffs to prove them- 
selves to be assignees. Corsbie v. Oliver, 1 Starkie, 76. 

75. A declaration or advertisement by an auctioneer, that the 
property he is selling belongs to a bankrupt, is an admission 
that he is acting under the assignees, and sufficient proof of their 
title, See. in an action against him for the produce. Maltby v* 
Christie, 1 Esp. C. 340. 

76 . Id actfons by assignees of banknqptsi to wbieh the general 

issue 
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issue was pleaded before the passing of Sir S. Ilomilly’s act 49 G. 3. 
c. ISl., the proceedings under the commission are sufficient evidence 
to prove the trading, act of bankruptcy, and petitioning creditor’s 
debt. Willock v. Smith, 2 Camp. 184. 

77. In an action by the assignees of a bankrupt, the notice under 
49 G. 3. c. 121. s. 10., that the defendant means to dispute the 
validity of the commission, is not be considered as part of the de- 
fendant’s regular evidence in the cause, but may be proved at the 
beginning of the trial, and immediately puts the plaintiffs upon strict 
proof of the trading, petitioning creditor’s debt, and act of bank- 
ruptcy. Decharme v. Lane, 2 Camp. 324. 

78. Although in an action by the assignees of a bankrupt, the 
defendant has once pleaded, without giving notice under 49 G. 3. 
c. 121. s. 10., which the statute requires to be given, “ at or before, 
the time of his pleading,” yet if he has leave to withdraw his plea, 
and plead de novo, such a notice given with the second plea is suf- 
ficient. 2 Camp. 325. 

79. In an action by the assignees of a bankrupt, if no notice be 
given under 49 Geo. 3. c. 131., that the validity of the commission 
18 disputed, the petitioning creditor’s debt is sufficiently proved by 
the deposition of the petitioning creditor himself before the com- 
missioners. Bisse V. Randall, 2 Camp. 493. 

80. To render the proceedings under a commission of bankrupt 
evidence, pursuant to Sir S. Romilly’s act, it is enough to show that 
they are produced from the custody of the solicitor to the com- 
mission, or to prove the handwriting of one of the commissioners 
before whom they are taken. Collinson v. Hillear, 3 Camp. 30. 

81. In an action of trespass, brought by a bankrupt against his 
assignees, to try the validity of the commission, although they are 
not named as assignees on the record, if he does not give any notice 
under Sir Samuel Romilly’s act, 49 G. 3. c. 121. s. 10., the commis- 
sion, and the proceedings under it, are sufficient evidence to prove 
the trading, act of bankruptcy, and petitioning creditor’s debt. 
Simmonds v. Knight and another, 3 Camp. 251. 

82. In an action by a bankrupt against his assignees, to try the 
validity of the commission, if there be no notice under Sir S. Ro- 
iniJly’s act, the proceedings are only vrimd facie evidence for the 
defendant, and the plaintiff may call witnesses to contradict the 
depositions respecting the trading, petitioning creditor’s debt, or act 
of bankruptcy. Ellis v. Shirley, 3 Camp. 424, 

83. In an action against the assignees of a bankrupt, a notice to 
dispute the bankruptcy, served at the same time when the issue is 
delivered, with notice of trial on the back of it, is not sufficient 
under 49 G. 3. c. 121. s. 10. Richmond v. Heapy and another, 
4 Camp. 207. 

84. A defendant, in an action by the assignees of a bankrupt, 
pleads the general issue, without giving notice of his intention to 
dispute the bankruptcy ; but, before the time for pleading expires, 
delivers the general issue again with notice ; such notice is insuffi- 
cient. Poole v. Bell and another, 1 Starkie, 328. 

85. Where no notice has been given to dispute the bankruptcy, 
in an action by the assignees, it ought to appear from the deposition, 
tliat the petitioning creditor’s debt was due at the time of the act of 
bankruptcy. Lawson and others v. Robinson, 1 Starkie, 456. 

86. In an action against the assignees of . a bankrupt .and their 
servants, the proceedings may be read in evidence, where no notice 

hat 
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has been given under the statute of the plaintiff’s intention to dispute 
the bankruptcy, although there arc otiier defendants on the record 
besides the assignees. Gillman v. Cousins and others, 2 Starkie, 182, 

87. In an action by the assignees of a bankrupt where the pro- 
ceedings under the commission are read by virtue of the statute, a 
deposition, in which it is stated that the deponent saw the bankrupt 
execute an assignment of all his effects, &c. is sufficient evidence of 
act of bankruptcy, without producing the assignment. Kay and an- 
other V, Stead, 2 Starkie, 2()0. 

88. Notwithstanding there has been no notice to dispute the com- 
mission, act of bankruptcy, &c. under the 46 G. 3. c. 135. s, 10., 
the proceedings are not conclusive evidence of the facts therein 
stated ; but the court is still to form a judgment upon them, whether 
they prove an act of bankruptcy or not. Brown and another v. 
Forrestall and another, 1 Holt, 190. 

89. The petitioning creditor’s debt, trading, and act of bank- 
ruptcy, are sufficiently proved by the production of the commission, 
and the proceedings under it, in a case where the defendant is not 
named as assignee on the record, provided no notice under Sir S. 
Romilly’s act, 49 G. 3. c. 121. s. 10., has been given by the plaintiff. 
Row v. Lant, 1 Gow, 24. 

90. In an action by the assignees of a bankrupt, it is not sufficient 
proof of a set-off* that the commissioners permitted the defendant 
to prove the debt proposed to be set off under the commission. 
Pirie and another v. Mennett, 3 Camp. 279. 

91. In ortler to make the assignees of a bankrupt liable for money 
had and received by the bankrupt for a specific purpose, it is neces- 
sary to prove that the money came into their hands with a know- 
ledge of the purposes for which it was destined. Kieran v. Johnson 
and another, 1 Starkie, 109. 

92. In an action by a bankru[)t against his assignees, to try the 
validity of the commission, where notice being given only to dispute 
the act of bankruptcy, the defendants read the two depositions on the 
file of the proceedings, which ])i*ove the trading and petitioning 
creditor’s debt ; the residue of the proceedings are not to be con- 
sidered in evidence, and llie plaintiff ’s counsel nas no right to inspect 
them. Bluck v. Thorne and another, 4 Camp. 191. 

93. In an action by the assignee of a bankrupt, claiming property 
which the bankrupt is alleged to have had in his possession, order, 
and disposition, as the reputed owner at the time of his bankruptcy, 
it is competent for the defendant, who has paid a valid consideration 
for the property, to give evidence of a contrary reputation, and to 
resist the claim of the plaintiff under the statute 21 Jac. 1. c. 19. 
6. 11,, upon those grounds. Gurr v. Rutton, 1 Holt, 327. 

94. A, takes J5.’s goods in execution, after an act of bankruptcy 
committed by B,, and assigns them to C. ; A.'s examination, taken 
under the commission, subsequently to the assignment, cannot be 
read in an action by the assignees against C,, in order to show ^.’s 
knowledge of JB.’s insolvency at the time of the execution. But, 
scmblc, an examination previously to the assignment would have 
been admissible. In such a case, the question is not whether C. 
knew, but whether A. knew that B, was insolvent. Deady and an- 
other v. Harrison, 1 Starkie, 00. 

95. To prove the allowance of a bankrupt’s certificate by the 
lord chancellor, ^ the book kept in the office of the secretary of 
bankrupts in which entries are tnade of the allowance of certificates, 
IS not secondary evidence. Henry v. Leigh, Camp. 499. 
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96. An ndmisaon by the petitioning creditor against the suffi- 
ciency of his debt* is evidence in avoidance of the commission, in 
a suit between third persons. Young and another v. Smith and an- 
otber> 6 Esp. C. 121. 

97* If the fraud by which the plaintiff seeks to invalidate the de- 
fendant’s certificate is, that he allowed those who were not creditors 
to prove under the commission, the parties themselves must be called 
to prove the fact. Edmonstone v. Webb, 3 Esp. C. 264«. 

98. Where the defendant pleads his certificate in bar, the plaintiff 
is at liberty to give evidence of gaming at Nisi Prius, in order to 
vitiate the certificate. The 12th and 7th sections of the 5 G. 2. c. 30. 
are to be construed as if they were incorporated. But the plaintiff 
must confine his evidence to one act, and elect whether he will give 
evidence of one loss amounting to SL, or of several losses amounting 
to 100/. Hughes v. Morley, 1 Holt, 520. 

99. To prove that the defendant who pleads his bankruptcy had been 
before discharged as a bankrupt ; after notice to produce the former 
certificate, it is enough if witnesses state they were employed by him 
to solicit that certificate, and that, looking at the entries in their 
books, th^ have no doubt it was allowed by the lord chancellor. 
Henry v. l4eigh, 3 Camp. 4?99. 

100. Where, on the defendant pleading his bankruptcy, issue is 
joined on the fact, whether he has been discharged under a former 
commission, the plaintiff must show that the defendant obtained 
his certificate under that commission, either by the regular proof of 
it, or by secondary evidence after notice to produce it. Without 
such notice, the defendant’s affidavit of conformity under the former 
commission was held insufficient. Graham v. Grill, 4* Camp. 282. 

101. Where a defendant relies on a certificate, under a second 
commission of bankruptcy against him, under which he has not paid 
15#. in the pound, the plaintiff, in order to deprive him of the benefit 
of it, may produce the proceedings under the former commission, and 
prove that he submitted to it, without proving the trading, the act of 
bankruptcy, and the other facts which are necessary to support the 
commission as against third persons. Gregory v. Merton, 3 Esp. C. 195. 

102. If several are sued, and one pleads his bankruptcy, upon 
which the plaintiff enters a nolle prosequi as to him, he may still give 
evidence of the admissions of such defendant, made before he ob- 
tained a certificate. Grant v. Jackson, Peake, 203. 

103. Semble, That an indictment against a banki-upt for perjury 
before the commissioners, in passing his last examination, it is neces- 
sary to give strict evidence of the trading, petitioning creditor’s 
debt, and act of bankruptcy. Rex v. Punshon, 3 Camp. 96. 

104*. Although a person has been improperly examined before 
commissioners of bankrupt upon a subject unconnected with the 
interests of the bankrupt estate, with a view to procure evidence in 
an action depending against him, the examination may be used as 
evidence by the plaintiffs at the trial of the action, and the judge at 
Prius cannot inquire into the abuse of the authority of the 
great seal by which the examination was obtained. The remedy of 
a party so improperly examined, is by an application to the lord 
dMmci^or to have the examination taken off the file and cancelled* 
Sfockfleth v. De Tastet and others, ^ Camp. 10^ 

Baron and support a defence to an action of assumpjdt,^ the 

Fam^. plaintiff was mwer coverture when the cause of action occurred, 

she lived as a single woman, it is not enough to prove n 

bare 
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bare declaration by her, that ihe had been married to J. Sn, who 
fitill alive, without actual proof of the marriage or of cohabit- 
ation with her supposed husband'; particularly it there appear any 
reason to doubt that the marriage was valid. Wilson v. Mitchell, 

S Camp. 393. 

106. If wearing apparel is supplied to a married woman in quaur 
tities unsuitable to her husband’s degree, and without his knowledge, 
for which the credit is given to her, and her promissory note is taken 
in payment, the husband is not liable for any part of the goods ; and 
in action against him for their value, is not bound to prove that his 
wife. was supplied widi suitable wearing apparel from any other 
quarter. Metcalfe v. Shaw, 3 Camp. 22. , 

107. Where the wife of the defendant alone transacts the business 
at home, and purchases all the articles used in their trade, her ad- 
mission as to the state of the accounts between the plaintiff, who has 
supplied goods to her to be used in the trade, and her husband, is 
evidence against the latter. Anderson v. Sanderson, 2 Starkie, 204'. 

108. An admission by the wife,5 after uiarriage, respecting a de- 
mand against her while single, is inadmissible evidence against the 
husband. Kelly and wife v. Small, 2 Esp. C. 716. 

109. In an action against a husband for necessaries supplied to 
his wife, where the defence is a separate maintenance, the wife’s 
receipts are no evidence to prove that the allowance has been paid. 
Hodgkinson and another v. Fletclier, 4 Camp. 70. 

110. Where an action is brought by the orders of a wife in the 
name of her husband, to recover a sum of money taken from her 
on the ground that it was the produce of goods she had been con- 
cerned in stealing; what she afterwards said in her husband’s absence 
respecting the money, when examined on the charge of being con- 
cerned in the robbery, is evidence for the defendant. Carey v. 

Adkins, 4 Camp. 92. 

111. In an action brought by the orders of a wife in the name of 
her husband, to recover a sum of money taken from her on the 
ground that it was the produce of goods she had been concerned in 
stealing ; facts being proved to raise a reasonable suspicion that the 
money taken from the wife was the produce of stolen property ; Held 
that evidence was necessary on tne part of the plaintiff to show 
whence the money was derived, and that the wile was dojui 

fide in possession of it for her husband. Carey v. Adkins, 4 Camp. 

92. 

112. If it appears that the plaintiff’s demand arises on a promissory Bill of ex j 
note, it must be produced, or shown to have been destroyed. Danger^ change, 
field V. Wilby, 4 Esp.C. 159. 

113. In actions on bills of exchange, the bill must be produced at 
the trial, though at the suit of tlie party in whose hands it was dis- 
honoured. Powell V. Roacli, and another 6 £sp. C. 76. 

1 14. An offer of indemnity against a lost bill or note, will not dis- 
pense with its production at the trial of an action thereon. Pearson 
v« Hutchinson, 6 Esp. C. 126. 

115. In an action by the indorsee of a bill of exchange against the 
acceptor, it appeared that, after action brought and notice of tirial, 
ibe UU, which was indorsed in blank, had been lost ; Hdd^ that 
afthoqgb tim bill had been drawn more than six years, the plaintiff 

not entitled to recover without producing it at thie trial. Poole 
V. Smith, 1 Holt, 144. 

116 . In an fction by the indorsee against the maker of a note, an 
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admission by the indorser, that the indorsement was his hand-writing 
is evidence for the plaintiff. Haddocks v. Hankey, 2 Esp. C. 647. 

117. An offer, after a bill or note has become due, to give the 
holder another bill in lieu of it, is an admission of the holder's title 
so as to supersede the necessity of proving the indorsements 
stated. Bosanquet V. Anderson, 6 Esp. C. 43. ^ 

118. Although a bill of exchange nas been shown to the drawer, 
with the name of the payee indorsed upon it, and he merely objects 
to payhig it, that he had drawn it without consideration, in an action 
against him by the indorsee, this does not dispense with regular proof 
of the indorsement. Duncan v. Scott, 1 Camp. 101. 

119. Where, to an action at the suit of the indorsee against a maker 
of a promissory-note, the defence is, usurer in its original concoction ; 
letters from the payee to the maker, stating the consideration as be- 
tween them, if shown to have been contemporaneous with the making 
of the note, are admissible evidence to prove the usury. Kent v. 
Lowen, ICamp. 180. d. 

120. In an action against the indorser of a bill of exchange, it is not 
necessary to prove any indorsements on the bill prior to the defendant’s. 
Critchlow v. Parry, 2 Camp. 182. 

121. In an action against the drawer of a foreign bill of exchange, 
a promise of payment by the defendant after the bill was due, is 
sufficient evidence of a protest for non-payment and notice of the 
dishonour of the bill. Gibson v. Coggon, 2 Camp. 188. 

122. In an action by bankers to recover the amount of a bill of 
exchange accepted by the defendant, payable at their house, and 
paid by them after it w^as indorsed, they are bound to prove the in- 
dorsement by the payee, as w'eli as the acceptance by the defendant. 
Forster v. Clements, 2 Camp. 17. 

123. Where several plaintiffs sue as indorsees of a bill of ex- 
change, if the bill appears indorsed in blank, there is no necessity for 
their proving that they were in partnership together, or that the bill 
was indorsed and delivered to them jointly. Ord and others v. 
Portal, 3 Camp, 239. 

124. B. being liable to A. upon a bill of exchange accepted by 
him for the accommodation of C., promises A. to indorse another 
bill in lieu of this, which was to be drawn by Z>. upon is., and de- 
livered by C. to ; C. delivers A. a bill drawn by i). upon and 
purporting to be indorsed by i?., and A. delivers up the former bill : 
in an action at the suit of A, against B, on the substituted bill, the 
latter is not precluded from showing that the indorsement is a 
forgery. Moxon and others v. Pulling and others, 4 Camp. 54. 

125. A promise to pay a foreign bill of exchange made after it is 
due, is evidence to support the allegations in the declaration, of a due 
presentment for payment, of a protest, and of regular notice to 
the defendant. Greenway and others v. Hindley and another, 
4 Camp. 52. 

126. A notarial protest under seal, is no evidence that a foreign 
bill of exchange has been presented for payment in England. Ches- 
mer v, Noyes, 4 Camp. 129. 

127. In an action against the acceptor of a bill of exchange pay- 
able after sight, if the defendant’s signature acceptor i^roved, the 
date of the acceptance appearing over it, although in a different hand- 
writing, will be presumed to have been written by liis authority. 
Glossop V. Jacob, 4 Camp. 227. 

128. To prove that a bill of exchange, purporting to be drawn 
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abroad, was in point of fact drawn in England, and is fberefore void 
for want Of a stamp, it is not sufficient barely to shew that the drawer 
was in England at the time the bfllbears date. Abraham v. Du Bois, 
4 Camp. ^9. 

129. The maker of a promissory-note, whose signature has been 
proved in an action by the payee, cannot insist upon indorsements 
being read, which are not a paurt of the note. Stone v. Metcalf, 1 
Starkie, 53. 

1 30. Where a foreign bill is payable at a certain time after sight, 
and upon the production of the bill, an acceptance appears to have 
been written by the defendant, under a date which is not in his 
hand-writing* the date is evidence of the time of acceptance, be- 
cause it is the usual course of business, in such cases, for a clerk to 
write the date, and for the party to write his acceptance under the 
date. Glossop v. Jacob, 1 Starkie, 69. 

131. A letter written by the indorser of a bill of exchange to a 
subsequent holder, offering to give a substituted bill in place of that 
which he had indorsed, supersedes the necessity of proving the inter- 
mediate indorsements stated in the declaration. Sidford and another 
V. Chambers, 1 Starkie, 326. 

132. Two plaintiffs who sue as the indorsees of a bill of exchange 
indorsed in blank, are not bound to prove any partnership. Kodasny 
and another v. Leach, 1 Starkie, 446. 

183. In an action by a second indorsee against the drawer of a bill 
of exchange, payable to his own order, proof that the bill purported 
to have been accepted when it was indorsed to the plaintiff, does not 
supersede the necessity of proving an actual acceptance. The plain- 
tiff, in such case, must either allege and prove an actual acceptance, 
or charge the drawer with having drawn the bill upon a non-existing 
person. Smith v. Bellamy, 2 Starkie, 223. 

134. The indorsee of a bill in an action against the accej>tor, 
alleges, that the bill was directed to the defendant ; this allegation is 
not supi^orted by proof that the drawer drew the bill payable to his 
own order, at a specified place, although the defendant, when it was 
presented there, vn’ote his name upon it as the acceptor. Gray v. 
Milner, 2 Starkie, 336. 

135. In an action against the payee of a promissory-note, who was 
likewise the indorser ; held, that his indorsement was an admission of 
the hand-writing of the maker. Free v. Hawkins, 1 Holt, 550, 

136. In an action by the indorsee against the drawer of a bill of 
exchange, if it appears that the defendant drew the bill, without con- 
sideration, and under duress, it is incumbent on the plaintiff to prove 
that he gave value for it, althougli it was indorsed to him before it 
became due. Duncan v. Scott, 1 Camp. 100. 

137. In an action by the indorsee of a bill of exchange, if it appear 
that a prior party was defrauded out of it, the piamtiff is bound to 
prove what consideration he gave for it. Rees v. Marquis of Head- 
ford, 2 Camp. 574. 

138. In an action on a bill of exchange, the plaintiff cannot be 
compelled to prove what consideration he Mve for it, by a mere 
nptice that he will be required so to do. 2 Camp. 596. 

139. To render tlie drawer liable as for non-acceptance, it must 
be proved that the person to whom the bill was presented, was the 
drawee. Cheek v. Roper, 5 Eep. C. 175. 

140; Leaving a letter communicating the dishonour of a bill at the 
house where the party locilges with one who says that he is not at 
Vot. V, D d hon^#, 
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home, is presumptive proof that the letter reached him, Stedcnan v. 
Gooch, 1 Esp. N. P. C. 5. 

141. lu an action against the indorser of a promissory -note, or bill 

of exchange, it is sufficient evidence of presentment for payment and 
notice of dishonour, that the defendant promised absolutely to pay 
the note or bill after it was due. Taylor v, Jonps, 2 Camp. 105. ^ 

142. But if the drawer (or indorser) after being arrested, without 
acknowledging his liability, merely offers to give a bill, by way of 
compromise, for the sum demanded, this does not obviate the neces- 
sity of proving notice. Gumming v. French, 2 Camp. 106. 

143. Jn an action against the maker of a promissory-note, payable 
at a hanking house, it is but necessary to prove that he had notice of 
its dishonour. Pearse v. Pemberthy and others, 3 Camp. 261 . 

144. In an action by the indorsee against an indorser of a bill of 
exchange, a witness states, that either two or tliree days after the dis- 
lionour of the bill, notice was given by letter to tlie defendant ; — 
notice in two days being in time, but notice on the third too late ; — it 
cannot be left as a question for the jury, whether notice was given in 
time, although the defendant has had notice to produce the letter 
which would ascertain the time. Lawson and anpther v. Sherwood, 
,1 Starkie, 314. 

145. Where a party to a bill discharged by laches revives his 
liability by a new promise, in an action against him, a demand on the 
acceptor as well as the promise must be proved. Brown v. M‘Der- 
mot, 5 Esp. C. 265. 

146. The ^production of a bill of exchange from the custody of the 
accepto^ is not immd facie evidence of his having paid it, without 
})roof ttiat it was once in circulation after it had been accepted. — 
Nor is payment to be presumed from a receipt indorsed on the bill, 
unless this receipt is shewn to be in the hand-writing of a person 
entitled to demand payment. Pfiel v. Van Batenberg, 2 Camp. 
439. 

147- In an action by the payee of a bill of exchange accepted by 
the defendant for a valuable consideration, evidence that the plaintiff 
liad been discharged as an insolvent debtor after the bill became due, 
and had given in a blank schedule, is not enough to shew that the bill 
had been satisfied. Hart v. Harman, 3 Cam}). 13. 

148. In an action by the indorsee of a bill of exchange, though it 
api^ears that the }ilaintiff, in discounting it, required the indorser to 
take })art in goods ; still, if the latter voluntarily acceded to that 
proposal as advantageous to him, the plaintiff is not bound to prove 
that the goods were of the estimated value, and the burthen of proof 
lies u}jon the defendant if he would im})each the transaction as 
usurious. Coombe v. Miles, 2 Camp. 553. 

149. In an action on a bill , of exchange, if it appear that the 
plaintiff discounted it for the defendant, and required him to take the 
whole or part of the amount in goods, the onm lies upon the })laintiff, to 
prove, that the goods were of the value at which they were estimated, 
for the purpos^ of rebutting the })resumption that the transaction was 
usurious. Davis v. Hardacre, 2 Camp. 574. 

150. Action by the indorsee against the acceptor of a note, the 
date of which appears to have been altered by tiie acceptor, it lies on 
the plaintiff to shew that the alteration was made previous to the in- 
dorsement of the note by the drawer, to whose order it w as made 
.payable. Johnson and others v. the Duke of Marlborough, 2 
Starkie, 313. 
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151. Notice having been given in an action on a bill of exchange, 
that the want of consideration will be set up as a defence, it is not com- 
petent to the plaintitf, after he has closed his case, to go into evi- 
dence of consideration in reply to the defendant’s case. Delauney v, 

Mitchell, 1 Starkie, 439. 

152. A general receipt on the book of a bill of exchange is primA 
fade evidence of its having been paid by the acceptor, and will not, 
of itself, be evidence of a payment by the drawer, though it is pro- 
duced by him. Scholey v. Walsby, Peake, 25. 

153. In an action against the maker of a note indorsed to the 
plaintiff after it became due, the indorser’s letters are not evidence to 
impeach the transaction under which the plaintiff became proprietor. 

Clipsam V. O’Brien, 1 Esp. N. P. C. 10. 

154. If a bill of particulars consists of two items, and the plaintiff at Bill of paiiini- 
tlie trial proves one only, he cannot apply money paid into court ge- 

nerally, and which only covers the demand proved, to the other, 

Holland v. Hopkins, 3 Esp. C. 168. 

155. In an action of debt on bond, an admission of the hand- Bond, 
writing of the attesting witnesses, presumptively admits the delivery 

of the bond as the defendant’^ deed. Milward v. Temple, 1 Camp. 

375. 

156. On non est factum pleaded to a bond, it is not sufficient to 
prove the execution by a person who executed in the name of the 
defendant without proof of identity. Parkins v. Hawkshaw, 2 Star- 
kie, 239. 

157. To raise the presumption that a bond has been satisfied, there 
must be a lapse of the full period of 20 years from its becoming for- 
feited ; unless there be some additional circumstance, as an interme- 
diate settlement of accounts between the parties. Colsel v. Budd, 

1 Camp. 27. 

158. Indorsements on a bond acknowledging the receipt of interest 
on payment of part of the principle, are not evidence against the 
obligor to prove that the bond was on foot, without shewing that 
they were on the bond recently after their dates, and at a time when 
their purport was contrary to the interest of the obligee. Rose v. 

Bryant, 2 Camp. 321. 

159. Payment of money secured by bond, is not to be presumed, 
although more than 20 years have elapsed since an acknowledgement 
that any sum w^as due upon it, if the obligee ever since that acknow- 
ledgement has resided anroad. Newman v. Newman, 1 Starkie, 101. 

160. A carrier’s receipt for goods, is evidence of the contract Canier. 
between himself and the owner. Samuel v. Darch, 2 Starkie, 

60. 

161. In assumpsit against a carrier for the non-delivery of written 
instruments, it is not necessary to pro^ a notice to the defendant to 
produce them, before giving parol evidence of their contents. Jolley 
V. Taylor, 1 Camp. 143. 

162. Where an accident happens to a stage-coach carrying more 
passengers than is allowed, it shall be ascribed to that cause. Israel v. 

Clark and another, 4 Esp. C. 259. 

163. Where an accident happens by the breaking down of a stage- 
coach, the owners when sued must prove that it was of the requisite 
strength, notwithstanding there were no more passengers than the 
allowed number. Israel v. Clark and another, 4 Esp. C. 259. 

164. In an action against the proprietor of a stage-coach for ne- 
gligence, whereby the coach broke down, and the plaintiff travelling 
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by it as a passenger, was hurt ; to prove negUgenee, it is jrrimdjhcic 
enough to give evidence of the coach having broke <fown ; from 
which negligence will be inferred. Christie v. Grygs, 2 Campbell, 
79. 

165. In an action against a carrier for negligence, the defendant can- 
not read in evidence an advertisement in a newspaper, by which he 
limits his responsibility, unless he first proved that the plaintiff was in 
the habit of reading that paper. But semble an advertisement in tlie 
gazette may be read without such preparatory proof ; though without 
it the evidence is weak. Leeson v. Holt and others, 1 Starkie, 
186. 

166. In order to affect one who sends goods by a carrier with 
notice of the terms on which he deals, it is not Sufficient to shew that 
a printed notice was exhibited in the carrier’s office where the goods 
were delivered by a porter, although the porter could read and had 
seen the notice if in fact he had never read it. Kerr v. Willan, 
2 Starkie, 5S. 

167. In an action against the owner of a chartered vessel for ne- 
gligence, in consequence of which the plaintiff’s goods were lost, the 
non-arrival of the vessel at her destineSl port is not even primd facie 
evidence of negligence. Boyson v. Wilson, 1 Starkie, 286. 

168. In an action against the master of a vessel for not safely con- 
veying goods to a foreign port, consigned to the plaintiffs, evidence 
that the goods were seized in another foreign port by the government, 
coupled with a letter of the defendants, in which he acknowledges 
that he is accountable for the goods, is sufficient to warrant the jury 
in finding for the plaintiffs without any further proof of the cause of 
seizure. Variance, Cullen and another v. Alpine, 2 Starkie, 
552. 

169. If a ship is chartered for a particular voyage, and put up as 
a general ship by the charterer, it is not enough to make the owners 
liable for the non-delivery of goods, to shew that they were put on 
board the ship to be carried in this voyage, unless it be proved that 
they were received on board by some person appointed or authorized 
by the owners, Mackenzie v. Rowe, 2 Camp. 482. 

170. The entry in the office at Somerset House for licensing 
stage-coaches is no evidence to prove that the persons named in the 
licence are owners of the coach. Strother v. Willan and another, 4 
Campbell, 24. 

171. The general rule is, that where a particular fraud is imputed 
to a party, general evidence to character is inadmissible. Secus, 
where general character is put in issue. Farro v. Hicks, 4 Esp. 
C. 51. 

172. The prosecutrix of an indictment for an assault with intent to 
commit a rape having been cross examined as to crimes committed by 
her several years before the alleged offence, evidence may be adduced 
to show that her character has since been good. The fact of her 
making complaint of the outrage, and the statedn which she was at the 
time of making the complaint, are evidence, although the particulars 
of her statement are not evidence to prove the truth of her statement. 
The defendant may impeach her character for chastity by general, 
but not by particular evidence. Rex v. Clarke, 2 Stark. 24J. 

178. When a witness’s character is attacked in a court of justice, 
the questions should be confined to his general cdnduct, and ahotdd 
not point at specific charges. Sharp v. Sco^ng, 1 Holt, 541. 

174, In an action fora penalty against the master of a vessel, for 
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the delivery of a ticket before the arrival of the vessel, the copy of the 
certificate delivered to the clerk of the market, describing the defen- 
dant as master of the vessel, is not sufficient evidence to prove a 
sending by the defendant. But semble, a sending by him would be 
presumed on proper proof that he was master of the vessel. Alldred 
V. Halliwell, 1 Starkie, 117. 

175. Depositions taken under an old commission are evidence Cummig.ion. 
without producing the commission itself, since it may be presumed 

to be lost. SecMSy where the commission is recent. Baylcy and 
another y. Wylie, 6 Esp. C. 85. 

176. In an indictment for a conspiracy, evidence may be given of Conspiracy, 
its character and extent without first fixing the defendants. Rex v. 

Hammond and another, 3 Esp. C. 719. 

177. In an indictment for a conspiracy, after having fixed the de- 
fendants with a joint design, the expressions of one, used even on 
another occasion, relative to that design, are evidence against all. 

Rex V. Salter and another, 5 Esp. C. 125. 

178. To prove the election of a constable for a ward, the ward- Constable, 
mote-book must be produced ; the production from the proper custody 

of a list of persons sworn in to serve, is insufficient. Underhill v. 

Witts, 8 Esp. C. 56. 

179. In an action on a contract against several, it nuist he proved Contract, 
to be the contract of all against those who dispute it, notw ithstanding 

some have on the record acknowledged themselves parties. Gray 
and another v. Palmers and another, 1 Esp. N. P. C. ISt'i. 

180. An agreement to employ the plaintiff in a particular situation 
cannot be inferred from a direction upon a letter addressed by the 
defendant to the plaintiff in that character, tlie letter itself relating to 
tJic quantum of salary only. C'hiodi v. Waters, 1 Starkie, 885. 

ISl. The official letter of the commander of a convoy, to the ad- Convey, 
rniralty, at the end of the vogage, seems good evidence of the facts 
therein stated respecting the ships under convoy. Watson and 
Wife v. King, 4 Campbell, 275. 

182. A written notice may be proved by a duplicate original. 

(lOtlib V. Danvers, 1 Esq). C. 455. 

188. In an action on an attorney's bill, though the plaintilf cannot Copy, 
produce parol evidence of the contents of the bill delivered, witliout 
giving notice to produce it, yet a copy made out at the same time, 
and proved to be correct, is sufficient evidence. Anderson v. May, 

8 Esp. C. 167, S. C. 2 B. and P. 237. 

184. A written notice may be proved by a duplicate original. 

Surtees Law v. Hubbard, 4 Esp. C. 203. 

185. A copy of a letter containing notice that a bill has been dis- 
honoured is not admissible as evidence of the fact w ithout notice to 
produce the original. Langdon v. Hulls, 5 Esp. C. 156. 

186. The duplicate of a writing taken from the autograph at one 
impression by means of a copying machine, cannot be read in evi- 
dence as an original. Modin v. Murray, 3 Campbell, 228. 

187. Where there is a partnership constituted by deed, a notice 
that it is dissolved, signed by the parties, for the pm'|)ose of being 
inserted in the Gazette, is sufficient evidence of the dissolution for 
all purposes against the parties signing it. Doe ex dem. Waithman 
and others v. Miles, 4 Campbell, 373, S. C. 1 Starkie^ 181. 

188. Somble, that proof that duplicate notices of the dishonour of 
a bill were written, and that a letter was delivered to the defendant 
i(po!i the tlishoriour of a bill, together wdth proof of notice to pro- 
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duce the letter so delivered, as containing notice of dishonour, is 
evidence (on default of production) that the defendant had notice. 
Roberts v. Bradshaw, 1 Starkie, 28. 

J89. A copy of a letter containing notice of the dishonour of a bill 
is admissible without notice to produce the original. Roberts v. 
s Bradshaw, 1 Starkie, 28. 

190. If a copy of any document, which itself is not evidence at 
common law, be made evidence by act of parliament, a copy must be 
produced, and the original is not made admissible evidence by im- 
plication. Burdon v. Rickets, 2 Camp. 121. n. 

191. On a trial at law, an examined copy of the plaintiff’s answer 
to a bill in equity may be read in evidence against him, without 
producing the original. Hodgkinson v. Willis, 8 Campbell, 401. 

192. The memorial of a registered conveyance, the original being 
in the defendant’s possession, is not evidence for the plaintiff unless 
notice has been given to produce the original. Molton v Harris, 

2 Esp. C. 549. 

193. Examined copies of entries in the Bank books are good evi- 
dence to prove the transfer of stock. Marsh v. Collnett, 2 Esp. 
C. 665. 

194. An examined copy of entries in the court rolls of a manor, 
is evidence. Doe ex dem. Churchwardens of Croydon, v. Cook, 
5 Esp. C. 221. 

195. Where, by the laws of a foreign country, as of the ori- 

ginal bill of the sale of a ship is deposited with a public officer, and a 
notarial copy given to the vendee, such copy is evidence here of 
ownership. Woodward v. Larking, 3 Esp. C. 288. 

196. A copy of a judgment in the supreme court of Jamaica, made 
by the chief clerk of the court, is not receivable evidence here, 
although it appears that such copies are usually received as evi- 
dence in the island of Jamaica. Appleton v. Lord Braybrook, 2 
Starkie, 6. 

197. It is sufficient proof of tiie copy of a record that the original 
was read to the witness, and that the copy agreed. M'Neil v. Per- 
chard and another, 1 Esp. C, 263. 

198. To prove an examined copy of an Irish judgment, it is not 
enough for the witness to say that he examined the copy with a 
record produced to him in the room over the Four Courts at Dublin, 
where the records of the superior Irish courts are kept, without 
seeing whence the record in question was taken, or knowing the . 
person who produced it to be an officer of the court. Adamthwaitc 
V. Synge, 4 Campbell, 372. S. C. 1 Starkie, 183. 

199. Evidence that the plaintiff* in an action for pirating a musical 
work acquiesced in the defendant s publication of it six years ago, 
does not prove that the plaintiff has transferred his interest in the 
copy-right. A receipt given by the plaintiff f'or money received by 
liiin as the price of the copy-right will not preclude the plaintiff from 
maintaining the action. Latour v. Bland and another, 2 Stark. 382. 

200. The seal of a corporate body ought to be proved by a witness 
acquainted with their impression. Dr. Moises v. Dr. Thornton, 

3 Esp. C. 4. S. C. 8 T. 11. 303. 

201. It is not necessary to prove the seal of a corporation in the 
same manner as the seal of an individual, that is, by producing a 
witness who saw the seal affixed to the identical instrument ; but 
when an instrument purports to be under the seal of a corporation, 
it will be sufficient to show, that the seal is the official seal of the 

corporate 
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corporate body. Dr. Moises v. Dr. Thornton, 3 Esp. C. 4. ; S, C. 8 
T. R. 303. 

202. The counterpart of a lease, purporting to have been execuk d 
by a lessee, of a lease granted by tJie mortgagor in conjunction with 
the mortgagee of certain premises, cannot be read in evidence as 
against one who derives title under the mortgagee, without some 
evidence of the execution of the original lease (wdiicli has been lost) 
by the mortgagee. But proof that the original lease was signed by 
the mortgagee, the subscribing witnesses not being known, wmild 
be suHicient to warrant the reading of the counterpart. Doe ex 
deni. Clark v. Trapand, 1 Starkie, 28J . 

203. In an action on a covenant by the defendant, to pay the 
amount of all bills drawn by him and accepted, by the plaintiff', it is 
sullicient for the latter to produce the bills drawn by the defendant, 
without going on to prove payment of sucli bids. Gibbon and others 
V. Featherstonhaugh, I Starkie, 225. 

204. The custom house copy of the searcher's report of the cargo, 
is evidence. Johnson v. Ward, 6 Esp. C. 47. 

205. A shipping entry at the custom house, although to some 
purposes a public document, is not evidence to affect the penwn 
(whose duty it was to cause the entry to be made) criminally ; the 
materials from which the entry was made by the proper officer having 
been accidentally destroyed. Hughes v. Wilson, 1 Starkie, 179. 

206'. A plaintiff, in an action of trespass for breaking and entering 
his house, may give in evidence a consequential injury to his wife, 
not as a substantive ground of action, but to show how violent the 
defendant’s conduct was. Huxley v. Berg and others, 1 Stiu-kie^ 
9S. 

207. In an action against the captain of an East Jndiaman for 
assaulting a gunner’s mate aboard the ship, and causing him to be 
dogged, it is not coni{)etent to the plaintiff to give evidence as to his 
family and connections, unless they were known to the defendant at 
the time. Rliodes v. Leach, 2 Starkie, 516. 

2()S. 'riie production of letters of administration is not of itself 
prooi* that the party is dead. Thompson v. Donaldson, 3 Esp. C. 
(>3. 

209. If the defendant’s hand-writing to a deed is proved, the jury 
may presume the sealing and delivery. Grcllicr v. Neale, Peake, 116. 

2)0. If in debt on bond, the defendant sots out tlm condition on 
oyer, which appears to be for the performance of covenants in a 
tleed, there is afterwards judgment on deinnrrer for the j)Iaintiff, the 
execution of the deed need not be proved on the writ of inquiry. 
Collins V. llyhot, 1 Esp. N. P. C. 157. 

21 1. The rule that a deed of tliirty years old may be read without 
proof of exemption is without exception, but has this limitation, 
that where relative to land, possession has accompanied it ; wlvere 
in gross, that it lias come out of the proper custody. The Corpor- 
ation of Chelsea Waterworks v, Cowper, 1 Esp, C. 275. 

212. Where to excuse the profert of a deed it is averred to have 
beer lost or mislaid, and the averment traversed, it must be proved 
that a search was made where the deed was most likely to be found. 
Beckford v. Jackson, 1 Esp. C, 337- 

213. A deed of thirty years old may be read without proof, 
thougli the subscribing witness is in court. Anon. 2 Esp. C. 
666 .' 

21 L A deed alleged in a plea to be lost by time anil accident, 
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ifiay be given in evidence^ if, having been lost at the time of pleading, 
it is found before trial. Hawley v. Peacock', 2 Camp. 557. 

215. Where issue is joined on non est factum, some evidence 
must be given of the identity of the party executing the deed, 
which is not to be presumed from its hping been executed by a 
person in his name in the presence of the attesting witness, who was 
unacquainted with him. Middleton v. Sandford, 4 Camp. 34. 

216. If a bond be declared upon as the joint bond of the defend- 
ant and two other persons, and the defendant pleads that it is not 
his deed, at the trial it is only necessary to prove that the bond was 
executed by the defendant. Middleton v. Sandford, 4 Camp. 34. 

D«man<]. 217- Wliere to debt on bond conditioned for the payment of a 

sum of money on demand, the defendant pleads that no demand' was 
made, upon which issue is joined, the plaintiff must prove an express 
demand before action brought. Carter v. Ring, 3 Camp. 459. 

Depositions. 218. If the material parts only of an examination are taken down, 
and they are afterwards read over to the party, admitted by him to 
be true, and signed, they are evidence against him. Milward v. 
Forbes, 4 Esp. C. 172. 

219. The deposition of a witness taken down at the trial is evi- 
dence aggunst him, though the examination was stopped short, and 
so the witness prevented explaining himself, as he might possibly 
have done. Collett v. Lord Keith, 4 Esp. C. 212. 

220. If a witness who has been examined in a former action be- 
tween the same parties, and where the point in issue is the same as 

the second action, is since dead, what he swore at the trial may be 
proved by one who heard liim give evidence. Strutt v. Bairingdon 
and others, 5 Esp. C. 56. 

221. A party making use of interrogatories on which a witness 
has been examined, if he afterwards wishes to abandon a particular 
interrogatory, must abandon all. Wheeler v. Atkins, 5 Esp, C. 246. 

222. The depositions, taken (under an order) in an insurance 
cause, of the captain, who is a part-owner, and to whose deviation the 
defendant ascribes the loss, arc inadmissible for the plaintiff Taylor 
v. MWiccar, 6 Esp. C. 27. 

223. Depositions taken under a commission may be read without 
proof of the bill and answer. Bayley and another v. Wylie, 6 Esp. C. 
85. 

224. The depositions of a witness about to sail, examined on in- 
terrogatories under an order, and who has sailed on the voyage, 
may be read, though he has since put back from foul weather. 
Fonsick v. Agar and others, 6 Esp.C. 92. 

225. A copy of depositions sworn at a judged chambers, delivered 
out by his clerk, and attested by his signature, is admissible evidence, 
without proof of its having been examined with the original. Dun- 
can v. Scott, 1 Camp. 101. 

226. If a witness, examined upon interrogatories, refers to a writing, 
itself not evidence, as containing a statement of tlie facts to which 
he is Interrogated, this writing may be read as part of his deposition. 
Falconer V. Hanson, 1 Camp. 171. 

227. What is su^cient evidence of a witness being abroad, to let 
in his examination upon interrogatories ? 1 Camp. 172. 

228. Upon the trial of an ejectment respecting black acre, between 
A. and J3., in which it was necessary for A. to prove that he was 
the legitimate son of J. S,; A., after proving by other evidence that 
J , S. was his reputed father, offered to g|re in evidence a deposition 

made 
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made by </! 8. in a cause in chancery, instituted by A. {gainst C. D. 
in order to perpetuate testimony to the alleged fact disputed by 
C. D.f that he was the legitimate son of J. 8.9 in which character 
he claimed an estate in remainder in •sohiic acre, which was also 
claimed in remainder by C. D. B. the defendant in the ejectment 
did not claim black acre under either A. or C. Z)., the plaintiff and 
defendant in the chancery suit. Held by the judges (Graham B. 
dissentient) that according to law, the deposition of J, 8, could not 
be received upon the trial of such ejectment against B., as evidence 
of declarations of J, S., the alleged father in matter of pedigree. 
Berkeley Peerage Case, 4? Camp. 401. 

229. In order to warrant the admission of a deposition of the de- 
ceased against the piiaoner on an indictment for murder, it is not 
necessary that the prisoner sliould have been present the whole of 
the time during which the deposition was taken, the deponent having 
been re-swom in the presence of the prisoner, and tlie part of the 
deposition which had' already been taken, having been read over to the 
prisoner, and sworn by the deponent to be true. Ilex v. Smithy 

2 Stark ie, 208. 

280. Where a witness is exammed on interrogatories by the plain- 
tiff, and cross interrogatories on the part of the defendant, although 
it should appear, when his evidence is read at the trial, that he was an 
interested witness, and ought to have been released ; his evidence 
notwithstanding may be lead, witlmut proving liim to have been re- 
leased previous to such examination. The objection is too late at 
the trial ; and should have been made at the time he was exomijaetU 
Ogle V, Paleski, i Holt, 44^5. 

231. In a trial for murder, the deposition of the deceased ' should 
be taken in the presence of the prisoner; but if such de{>ositu>n be 
taken in the absence of the prisoner, and afterwards be read over to 
the deceased in the presence of the prisoner, and the deceased 
assents to the truth cf it, this will make the deposition evidence 
against the prisoner. Rex v. Smith. 1 Holt, 61 -f?. 

232. It seems that an ecclesiastical sentence of divorce amensd et 
toro, is sufficient evidence of a separation without proof of the libel 
and otlier proceedings. Stedman v, Gooch, 1 N. P. C. 6. 

233. Wliether a declaration made by a person in artkida mortis, be 
receivable or not in evidence, is a question for the court. Rex v. 
Hacks, 1 Starkie, 521, 

234*. The practice of the ecclesiastical court is matter of fact to be 
proved by evidence, and left to the jury. Beaurain v. Sir W. Scott, 

3 Catnp. 388. 

235. Upon an indictment for perjury before a surrogate in the 
ecclesiastical court, the fact of the person who administered the oath 
having acted a« a surrogate, is sufficient jrrintd facts evidence of liis 
being duly appointed, and having autlionty to administer the oath. 
But if it appear that the surrogate was appointed contrary to the 
canon, which requires that no judicial act be speeded by any 
ecclesiastical judge, unless the presence of the registrar or his 
deputy, w other persons by law allowed in that behalf, his appoint- 
ment IS a nullity, and the averment that he had authority to admi- 
nister the oath is negatived. Rex t. Verelst, Esq. 3 Gamp. 4*32. 

236. The demise in ejectment is a fiction only ; therefore thedeed 
by which a oorpomtwm are ^^tated to have demised need not be 
proved. Furiey ex dem. Corporation of Canterbury v. Wood, 
1 Esp. 1^. P. C. 198. 
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A notice to quit on a particular day, is primd Jh^e evidence 
of a holding from that day. Doe ex dem. Matthewson v. Wright- 
inan, 4 Esp. C. 7. But see 2 Camp. 387. 647 ; 13 East, 405. 

238. Where an ejectnjent is brought upon for re-entry for 

assigning, or underletting, it is sufficient for the lessor, in the first in- 
stance, to prove that a third person is upon the premises acting as 
tenant ; and it lies with the defendant to show, that such third person 
was not in possession as under-tenant or assignee. Doe ex dem. 
Hindly v. Rickarby, 5 Esp. C. 4. 

239. In ejectment by devisees of copyhold premises, to prove the 
admission of the lessors of the plaintiff, it is not only necessary to 
prove by the Court Rolls, that persons of their names have been ad- 
mitted, but evidence must be given of their identity. Doe v. Smith, 

1 Camp. 196. 

240. In ejectment by one tenant in common against another, it is 
necessary either to prove an ac*tual ouster, or to produce the consent 
rule to confess lease, entry, and ouster. Doc v. Cuff, 1 Camp. 
173. 

241. A notice to quit is not of itself primd ^ facie evidence of the 
period of the year when the tenancy commenced. Doe v. Calvert, 

2 Camp. 388. 

242. A notice was given on the 22d of March by a landlord to his 
tenant, to quit at the expiration of the current year. A declaration 
in ejectment laying the demise on the 1st of November, was on the 
16th of January following served upon the tenant, who at the time 
made no objection to the notice to quit, but said he should go out as 
soon as he could fit himself. This held to be primd facie evidence 
that the tenancy commenced at Michaelmas, and was determined 
before the day of the demise. Doe and Baker v. Woombevell, 

2 Camp, 559. 

243. If a notice to quit is seived personally on the tenant in pos- 
session, and he makes no objection to it, this is primd facie evidence 
to be left to the jury, that the tenancy commenced at the season of 
the year when the notice to quit expired. Thomas v. Thomas, 

2 Camp. 647. 

244. In ejectment upon the assignment of a term to secure an 
annuity, a proper memorial of the annuity deeds will be presumed 
till the contrary is shown. Doe v. Mason, 3 Camp. 7. 

245. In ejectment by an executor, it is sufficient primd facie evi- 
dence that the testator Jiad a chattel interest in the premises, to put 
in the defendant’s answer to a bill in equity, stating, that he believed 
the testator was possessed of the leasehold premises in the bill men- 
tioned. Doe V. Steel, 3 Camp. 115. 

246. In ejectment where the defendant comes in as landlord, it is 
necessary to shew that he is in the receipt of the rents and profits of 
the premises to which the lessor of the plaintiff makes title, or that 
the declaration in ejectment was served upon the tenant in possession 
of these premises. Fenn ex dem. Phillips v. Cooke and another, 

3 Camp. 512. 

247. In ejectment where tlie defendant comes in as landlord, to 
connect him with the premises to which the lessor of the plaintiff 
makes title, it is enough to show that the declaration in ejectment 
was served upon the tenant in possession of these premises. Doe ex 
dem. Schofield and others v. Alexander, 3 Camp. 516. 

248. In ejectment for a house to show that it is situate in the 
parish mentioned in the declaration, it is primd facie evidence, that 

the 
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the prlace 4n which it stands is watched by the watchmen ot* that 
parish. Doe ex deni. Gunson v. Welch, Camp. 264*. 

249. In ejectment on a clause of’ re-entry, jn case the tenant should 
assign, let over, or otherwise let the demised premises, it mnoi suffi- 
cient to prove the defendant a stranger in possession of the demised 
premises, and his declaration that they wfcre demised to him by 
another stranger. And such evidence would not be sufficient, even 
if the tenant had covenanted not to part with the possession. Doe 
V. Payne, 1 Starkie, 86. 

250. A title having been proved in A. who continues in possession 
from 1809 to 1814, and from whom the lessor of the plaintiff, in 
ejectment derives title in 1815, it is not sufficient for the defendant to 
prove a bare possession by himself during the year 1814. Doe ex 
dem. Pitcher v. Anderson and another, 1 Starkie, 262. 

251. A lessor in ejectment, who claims title as a purchaser from 
the sheriff who sells by virtue of a fieri facias ^ at the suit of such 
lessor, must prove the judgment as well as the writ. Doe dem. Bland 
V. Smith, 2 Starkie, 199. 

252. In an ejectment for premises, where the lessor of the plaintiff 
is party in the original action, in which the execution issues, he is 
bound not only to produce the writ of fieri fiaciasy under which the 
sheriff has sold, but likewise the judgment. Bland v. Smith, 1 Holt, 

589. 

253. An entry by a clerk or servant cannot be received as evidence Entries., 
of the fact it records, though he is not amenable to the process of the 
court. Cooper v. Marsden, 1 Esp. N. P. C. 1 . 

254. If an entry is made by a shopkeeper in his book of the deli- 
very of articles, which entry is in the usual course of his business, 
and inspected by a clerk shortly after it was made, who himself saw 
his master deliver the goods, the entry may be used to corroborate 
the clerk’s testimony in an action against the shopkeeper for them. 

Digby V. Stedman and another, 1 Esp. C. 328. 

255. Entries in the books of a tradesman by his deceased shopman^ 
who therein supplies proof of a charge against himself, are evidence 
for the tradesman ; otherwise not. Calvert v. The Archbishop of 
Canterbury, 2 Esp. C. 645. 

256. Entries by the steward of a manor of the receipt of rents arc 
evidence as well in discharge of the tenants, and of the quantum or 
nature of the rent reserved as to charge the steward. Calvert v. 

The Archbishop of Canterbury, 2 Esp. C. 647. 

257. In an action by bankers, the indorsees of a bill deposited by 
a customer who had drawn for the amount, entries by a deceased 
clerk of payments made on account of the bill, were refused as evi- 
dence. Sikes and others v. Marshall, 2 Esp. C. 707. 

258. A memorandum signed by a person deceased, who had been 
owner of a copyhold tenement, and had occupied a slip of garden 
ground adjoining, stating that no part of the garden ground belonged 
to the copyhold, but that he paid rent for the whole of it, is admissible 
evidence for the lessor of the plaintiff in an ejectment for this garden 
ground, to show that it is not a part of the copyhold tenement. Doe 
V. Jones, 1 Camp. 367. 

259. "S^ere the defendants had acknowledged that they had received 
a letter of a particular date from the plaintiff, which upon notice they 
did not produce at the trial, — heldy that an entry by a deceased 
clerk of the plaintiff in a letter book, professing to be the copy of a 
letter of the same date from the plaintiff to the defendants, was ad- 
missible . 
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missiblc evidence of the contents of tlie letter, on proof, that accordr 
in|j to the plaintiff’s course of business, the letters >Vhich he wrote 
were copied by this clerk, and then sent off by the post, and that in 
other instances the copies so made by the clerk had been compared 
with the origir\als, and. always found correct. Pritt and others v. 
Fairclough and others, 3 Camp. 305. 

260. Entry of the deceased clerk of a merchant in the letter bpok, 
received in evidence on proof that it was made in the usual course of 
business in the merchant’s counting house. Hagedorn v. Keid, 
3 Camp. 379, 

261. Upon the trial of an ejectment respecting long acre between 
Ju, and jF., in which it was necessary for E. to prove that he was the 
legitimate son of IP., the S. W. being at that time dead : E, afler 
proving by other evidence that W» was his reputed father, offered to 
give in evidence an entry in a Bible, in which Bible W, had made 
such entry in his own hand-writing, that E, was his eldest son born 
in lawful wedlock from G. the wife of W. on the 1st May, 1778, and 
signed by W, himself. — Held^ by tlie judges, unanimously, that such 
entry in such Bible (or in any other book, or on any other piece of 
paper) might be received to prove that E> is the legitimate son of IF. 
us evidence of the declaration of W. in matter of pedigree. Berke- 
ley Peerage Case, 4 Camp. 401. 

262. Upon the trial of an ejectment respecting little acre^ between 
iV. and P., in which it was necessary for N. to prove that he was the 
legitimate son of P., the said P. being at that time dead ; 'N, after 
proving by otlier evidence, that P. was his reputed father, offered to 
give in evidence an entry in a Bible, in which Bible 7’. had made such 
entry in his own hand-writing, that N» was his eldest son, born in 
lawful wedlock from the wife of P., on the Jst day of May, 1778, 
and signed by 1\ himself: and it was proved in evidence on the said 
trial, that the said P.had declared “ that he 7’. had made such entry for 
the express purpose of establishing the legitimacy, and the time of the 
birth, of his eldest son iV., in case the same should be called in question 
in any case, or in any cause whatsoever, by any person, iifter the death 
of him the said 7V’ Held by the judges, unanimously, that such 
entry in such Bible (or in any other book, or on any other piece of 
jiaper) might be received to prove that N, is the legitimate son of 
P. as evidence of the declaration of T, in matter of pedigree, but 
with strong circumstances of suspicion on account of its particidarity. 
Berkeley Peerage Case, 4 Camp. 401. 

263. 4^ the holder of a bill deposits it with B, as a collateral security 
for the balance of accounts between them; B. indorses the bill over 
to C, after it becomes due : in an action by C. against A,y P’s account 
book is not evidence in diminution of the balance between A- and B: 
But &emUe, a contemporaneous entry or declaration by P. would be 
admissible. And semhlcy C. is not entitled to recover from A. a sum 
exceeding the lowest amount of the balance subsequent to the 
tnmsfer to P. Collenridgc v. Farquharson, 1 Starkie, 259. 

264. A bill with an indorsement upon it “ March 4. 1815, delivered 
a copy to C. P.” which indorsement is proved to be in the hand- 
writing of a deceased clerk of the plaintiff (whose duty it was to l^ve 
delivered a copy of the bill) and proved to have existed at the time 
of the date, is evidence to prove the delivery of the bill. Champ- 
neys v. Peck, 1 Starkie, 40ff. 

265. A book in which leases were enrolled, and which was kept in 
the office of the auditor of the Bishop of Durham ; (such officer 
bolding u patent olficc in the county palatine) held to be admissible 

evidence* 
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cviilence to siwtaiii the claims of a lessee of the bishop of Durham, 
the original and counterpart of the lease being lost. Humble v. 
Hunt, 1 Holt, 60 L 

266. In an action against the sheriff for an escape on mcs7ie process, 
a copy of the writ is given in evidence by the plaintiff, and tlie docu- 
ment contains also a copy of the sheriff’s return : the defendant is 
not entitled to have the copy of the return read as part of the docu- 
ment. In such an action, the sheriff's return of a rescue is not con- 
clusive. Adey v. Bridges, 2 Starkie, 189. 

267. The examination of a prisoner before the magistrate previous 
to his committal, purports to have been taken on oath, Lvideuce 
upon the trial of the prisoner for felony, is not admissible to show 
that in fact the examination was not on oath. Hex v. Smitli and 
another, 1 Starkie, 242. 

268. After the examination of a prisoner before a magistrate, upon 
a charge of felony, has been taken by the magistrate's clerk, it is 
read over to him, and he is told that he may sign it, or not, as he 
chooses; having declined to sign it, the exarninution cannot be read 
in evidejice. Rex v. Telicote, 2 Starkie, 483. 

269. The examination of a prisoner before a magistrate, who exa- 
mines such prisoner as a witness, although he holds out no threat or 
inducement, cannot be read against him. Ilex. v. Wilson, 1 Holt, 

r,97.. 

270. An entry by A. at the excise office, of premises for the keep- 
ing of beer for home consumption, and exportation in the name of 
liimself, B. and C., is conclusive against A. as far as regards the 
crown, but is not conclusive with respect to other parties. Ellis and 
another v. Watson and two others. 2 Starkie, 478. 

271. To prove a prescriptive right of fishery as appurtenant to a 
manor, old licences on the court rolls, granted by the lords of tlie 
manor, in consideration of certain rents, to fish in the locus in quo^ are 
evidence, without proof of the rents being paid, if it appears that 
such rents have been paid in modern times, or that the lords of the 
manor have exercised other acts of o\vuership over the fishery. 
Rogers v. Allen, 3 Camp, 309. 

272. To prove that the defendant, under process of foreign attach- 
ment, has paid a sum of money to a creditor of the plaintiff, tlie re- 
cord of the cause in the mayor’s court, with an entry of satisfaction, 
is conclusive evidence. Huxham v. Smith, 2 Camp. 19. 

273. The record is only jmnid facie evidence that the debt for 
which the action was brought in the mayor’s court, arose within the 
limits of the city. Hushani v. Smith, 2 Camp. 19. 

274. As well the unwritten as the written laws of a foreign country 
can only be proved by documents properly authenticated ; not by 
parol. Boethlinck v. Schneider, 3 Esp. C. 58. 

27^. The written law of a foreign country camiot be proved by 
parol. Hulle v. Heightman, 4 Esp, C. 79. 

276. The written Taws of a foreign state can only be proved by 
copies properly authenticated. Millar v. Heinrick, 4 Camp. 155. 

277. To prove the acts of state of a foreign government, copies 
should be produced, examined by the public archives abroad. Ri- 
chardson V. Anderson, J Camp. 65* n.,. 

278. A copy of tbe/egister qf a foreign chapel is not admissible to 
prove a marriage alleged to have been aolemnized tlierqin. Leader 
V. Baity, 1 Esp, Q. 35S. 

279. In an action on a fbreiga’judg*»®ol> judgment pronounced 
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at tlie trial must be authenticated by the seal of the foreign court ; 
or evidence must be given that the court has no seal ; and then the 
judgment may be established by proving the signature of the judge, 
Alves V. Bupbury, 4 Camp. 28. 

280. The seal of a foreign colonial court to a judgment therein, as 
well^ as the hand-writing of the judge, must be {iroved. Henry v. 
Adey, 4 Esp. C. 228. ; S. C. 3 East 221. 

281. If a colonial court possess a seal, it must be used for the purpose 
of authenticating a judgment of the court, although it is so much 
worn, as no longer to make any impression. Cavan and another v. 
Stewart, 1 Starkie, 525. 

282. A party here is not bound by a colonial judgment, unless it 
appear either that he was summoned, or it be proved that he was 
once resident within the jurisdiction ; and it is not sufficient that on 
the face of the proceedings he is described to be an absentee. Cavan 
and another v. Stewart, 1 Starkie, 525. 

283. In an action against the acceptor of a bill, of exchange who 
defends himself on the ground of his acceptance being forged by A., 
evidence that A. forged his acceptance to another bill, and absconded 
on that account, is not admissible. Balcetti v. Serani, Peake, 142. 

284. Where a party sued as acceptor of a bill contends that his 
name has been forged, evidence that the drawer had been guilty of 
similar forgeries is inadmissible to prove the fact. Viney v. Barss, 
1 Esp. C. 293. 

285. Upon an indictment for uttering a forged bank note, knowing 
it to be forged ; to shew the prisoners knowledge of the note men- 
tioned in the indictment being a forgery, evidence is admissible of 
his having a short time before uttered another forged bank note of 
the same manufacture, and of a number of otliers likewise of the 
same manufacture, with his hand-writing on the back of them, having 
been in circulation. Rex v. Ball, 1 Camp. 324. 

286. In an indictment against defendants for a conspiracy to cause 
themselves fo be believed persons of large property, for the purpose 
of defrauding tradesmen, the prosecutor may prove various instances 
of their giving a false representation of their circumstances, as overt 
acts of the conspiracy. Rex v. Roberts, 1 Camp. 399. 

287. On the trial of an indictment for a fraud against an agent of 

government under the control of the treasury, [a letter of instructions 
addressed to the defendant by the lords of the treasury, may be read 
in evidence, without proving the commission by which tliey were ap- 
pointed. Rex v. Jones, 2 Camp. 131. ^ 

288. In an action by the master of a ship for freight, the declara- 
tions of the owner for whose benefit the action is brought, are evi- 
dence for the defendant. Smith v. Lyon, 3 Camp. 465. 

289. In an action for freight, damage done to the goods by bad 
stowage cannot be given in evidence either as a complete defence, 
or in mitigation of damages. Sheels v. Davies, 4 Camp. 119. 

290. Although it may be a defence to an action for penalties on 
5 Anne, c. 14, that the defendant joined in the sport as servant to ano- 
ther, he must give strict evidence, that the person by whose orders he 
acted was himself qualified to kill game. Clarke v. Broughton, 
3 Camp. 328. 

291. The London Gazette is not evidence of the military appoint- 
ments therein notified : but at the trial of an information against an 
officer in the army for false musters, it is sufficient to prove that he 
acted in the character mentioned in the information, without proving 
his commission from the king. Rex v. Gardner, 2 Camp. 513. 

16 292. A 
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292. A gazette is not evidence to prove an appointment to a com- 
luission in the army. Kirviin v. Cockburn, 5 Esp. C. 2315. 

293. The mere circumstance of a cheque being made payable to A,^ Gift, 
and of’ A,*s. having received payment of it, is not evidence tliat the 
maker gave it to him. Lloyd v. Sandilaiuls, 1 Gow. p. 15. 

294. A witness cannot depose as to a hand-writing, having seen the IlmJ writing, 
party w rite for the first time pending a suit, in which the genuineness 

of that writing is disputed, and with a view to his testimony, sincQ 
the party might designedly have disguised his hand. Stranger v. 

Searle, 1 Esp. N. P. C. 14. 

295. Held, in an action against the acceptor of a foreign bill, that 
the mere opinion, witliout conviction of a witness who once saw him 
wa ite was evidence for the plaintiff. Garrells v. Alexander, 4 Esp. 

C. 37. 

296. The acceptance of a bill of exchange purports to bear the 
signature of the acceptor’s Christian name as well as surname ; proof 
of the latter by a witness who never saw the acceptor wTite ^js 
Christian name but once only, is not sufficient. Powell v. Ford, 2 
Starkie, 164. 

297- Comparison of hands is not evidence in civil any more than in 
criminal cases. Mueferson v. Thaytes, Peake, 20. Brookbard v. 

Woodley, Id. 20. n. 

298. Held, that in an action against the acceptor of a bill, where the 
defence is that the acceptance is a forgery, tlie jury may decide by 
comparing the acceptance w'ith other hand-wTiting admitted to be the 
defendant’s. Alesbrook v. Roach, 1 Esp. C. 351. 

299. Persons of skill may be called to ascertain whether hand- 
writing is genuine, or whether it was written at interrupted strokes, 

.like the writing of a person attempting to imitate the hand of anotlier; 
but tlujy cannot be asked whether the same hand, which w rote ano- 
ther paper, wrote also the feigned paper. Rex v. Cator, 4 Esp. C. 

117. 

300. Although comparison of hand-writing is not admissible evi- 
dence w hen the fact to be proved is the hand-writing of a particular 
person, whose supposed signature is upon a paper put into the 
witness’s liand ; yet, if such witness has a document, to which is 
affixed the hand-writing of that person (as tQ whose signature the 
question arises), and which document he knows to have his genuine 
subscription, he has a right to recur to it for the purpose of refresli- 
ing his memory ; a basis being first laid in bis having once seen tlie 
defendant sign his name, though he had forgotten the character of 
his hand-w riting. Burr v. Harper, 1 Holt, 420. 

301. Hearsay evidence is admissible as to public but not private Hearsay, 
rights. Withnell v. Gartham, 1 Esp. C. 324. 

302. A copper-plate map taken by the direction of the overseers of Highway, 
a parish is no evidence on an issue whether a particular spot of 
ground is a highway or not. Pollard v. Scott, Peake, 19. 

303. If an indictment for not repairing a highway against a parish 
consisting of three townships, viz A. B. and C., there is a plea on the 
part of C. that each of the three townships has immemorial ly repaired 
Its own highways separately ; the records of indictments against the 
parish generally, for not repairing highways situate in A. and B. with 
general pleas of not guilty, and convictions thereupon, are primd 
facie evidence to disprove the custom for each township to repair se- 
parately ; but evidence will be admitted that these pleas of not guilty 
were pleaded |by inhabitants of A. and B. without the privity of 
the inhabkants of C. Rex v. Eardisland, 2 Camp, 494. 
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304. Upon the trial of an indictment for not repairing a highway, 
which it is alleged the defendant is bound to repair ratio7\e tenurm<, 
an award made under a submission by a former tenant for years of 
the premises can neither be received ,as an adjudication, the tenant 
having no authority to bind the rights of his landlord, nor as evidence 

reputation being post litem motam. Rex v. Cotton, 3 Camp. 4?4?4‘. 

305. Where a way has been used by the public for a great number 
of years over a close in the hands of a succession of tenants, the 
privity of the landlord and a dedication by him to the public may be 
presumed, although he was never in the actual possession of the close 
himself, and he is not proved to have been near the spot ; where a 
way is so used, notice of the fact to the steward is notice to the land- 
lord. Rex V. Barr, 4€am^. 16. 

306. Though the right of the soil in a public highway belongs to the 
owner of the adjoining closes (when no otlier proprietor appears) 
usque ad filum vice ; this is only a presumption of law in his favour, 
when the original dedication of the road cannot be shown by posi- 
tive evidence : and if there are circumstances in the case which bring 
this presumption of property in question, the plaintiff, who claims 
such road in an action of trespass, must give some other evidence of 
property beyond the mere presumption of law*. Headlam v. Hedley, 
1 Holt, 463. 

307* lu an action against the hundred on the riot act, for damage 
done to a house, the breaking of inside window shutters, a window 
sill, and the wood of the fan light, is sufficient evidence of a begin- 
ning to pull down, if the mob are interrupted and dispersed while 
committing these acts of violence by an alarm of the aj)proach of the 
military. Sampson v. Chambers and another, 4 Camp. 221. 

308. Proof that the mob, after breaking open the door, tearing 
down the window-frames, and doing other serious damage to a house, 
were interrupted in their proceedings by a military force, is evidence 
from which a beginning to demolish (in an action against the hun- 
dred) is to be presumed; but if the mob, after committing such mis- 
dhief, voluntarily retire, without proceeding to demolition, it is a 
question for the jury, whether there was a beginning to demolish. 
Lord Kingv. Chambers, 1 Starkie, 195. 

309. An account stated by an infant is not evidence after he at- 
tains his age, even to show that he has been supplied with the neces- 
saries mentioned in the account. Inofedew v. Douglas, 2 Starkie, 
36. 

310. An indictment averred that A. was, and novo isy an inhabitant 
legally settled in X , ; held, that the averment vrsisprirnd facie proved 
by production of an order of removal to X, since the presumptions 
were that he had not gained a new settlement since. Rex v. Tanner 
and another, 1 Esp. C. 304. 

311. If an insolvent debtor can himself be produced, his lettei*s 
are not evidence for the defendant in an action for his effects brought 
by his assignees. Snuth and another v. Simmes, 1 Esp. C. 330. 

312. To prove that the plaintiff was discharged under an insolvent 
act after the cause of action accrued, and before action brought, it is 
not enou^ to give in evidence a parol acknowledgement by him ; 
but the clerk of the peace should be called and the order of sessions 
produced, to show the regularity of the proceedings. Scott v. Clare, 
3 Camp. 236. 

318. In order to.prove the order of the insolvent debtor's court, 
ftn- the diacharge of a debtor, it is not siifficioot toproduce and prove 

the 
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the ©fder to the marshal for the disoliarge of the debtor reciting the 
judgment, the original entry of the judgment by the court ought to be 
produced. Doe on the demise of Robinson v. Barton, 2 Starkio, 4<7S. 

3M*. The policy, being the best evidence, and not the books of the Insurance* 
insurance office, must be produced to prove the fact of the insurance. 

Rex V. Doran, 1 Esp. N. P. C, 127. 

315. The exercising arts of ownership and paying workmen em- 
ployed, are sufficient proof of interest in property insured. Amery 
V, Rogers, 1 Esp. N. P. C. 207. 

316. The bill of lading with the captain’s testimony that he had tlie 
goods mentioned therein on board, are evidence of ])roperty in the 
consignee in an action of insurance. Andrew v. Bell, 1 Esp. C. 

373. 

317. The log-book of the man of war which convoyed the feet is 
evidence of the facts relative to the fleet therein mentioned ; such as 
the time at which a particular ship sailed. DTsraeli v. Jowett, 1 Esp. 

C.427. 

318. The captain’s protest is not evidence in chief; it can only be 
read to contradict his evidence. Christian v. Coombe, 2 Esp. C.490.» 

319. Lloyd’s book is evidence of a capture ; but not lliatan imder- 
writer had notice of it, unless coupled with circumstances, whence it 
may be inferred that he has inspeetd it. Abel v. Potts, 3 Esp. C. 

24i 

320. The Sound and Petersbiirgh lists, ascertaining the arrival of 
ships, not being on oath, are not evidence. Roberts and another v. 

Eddington, 4 Esp. C. 8vS. 

321. The ordering and paying for stores furnished for a ship is 
presumptive proof of ownership in an action on a policy on the ship. 

Thomas and others v. Foyle, 5 Esp. C. 88. 

322. In an action by the assuri'd against an under-writer for a re- 
turn of premium ; the policy is conclusive evidence of the receipt of 
the premium by the defendant. Dalzcll v. Mair, I Canjp. 5.32. 

323. In an action on a policy of insurance, where a loss by the 
perils of the sea is to be inferred from the ship not being heard of 
after her sailing, the plaintifi’ must prove that when she left the port 
of outfit slie was bound upon the voyage insured. For this purpose 
the convoy-bond, mentioning the port of destination in the common 
form, is primd facie evidence. Colieit v. Huickley, 2 Camp. 51. 

324. A licence is primd facie evidence that v^ic^n a ship left her 
port of outfit she sailed upon the voyage insured. Marshall v. 

Packer, 2 Camp. 69. 

325. In an action on a policy from an English to a foreign port to 
found a presumption that the ship was lost on the voyage, it is 
enough to prove that she was not heard of in this country after she 
sailed, without calling witnesses from her port of destination, to show 
that she never arrived there. Twcmlbe v. Oswin, 2 Camp. 85. 

326. If a ship insured is merely represented as neutral, a sentence 
of a foreign court of admiralty condemning her for a violation of the 
laws of neutrality, is not evidence to falsify tlie representation, Vou 
Tungeln v. Du Bois, 2 Camp. 151. 

327. Account on a policy of insurance laying the loss by capture, 
is sustained by evidence that the ship was captured by a privateer, 
although this happened from a collusion between the master of the 
3 liip and die commander of the privsiteer, and the plaintiff might have 
recovered under a count laying the lo.ss by barratry of the master. 

Arcaageio v, Tliompson, 2 Ca*np.62(X 

Vot. V. E e m. T# 
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328. 1‘o prove a warranty that a sliip insured was of a particular 
luition, it is primd facie evidence that she carried the flag of that 
nation at times when she was free from all danger of capture; and 
tlmt tl’ie captain addressed himself to the consul of that nation in a 
foreigii port. Arcangelo v. Thompson, 2 Camp. 620. 

320. I'he production of a letter dated abroad, and addressed to 
,/. ,S. in England^ with the English ship letter post-mark upon it, 
which directed a policy to be effected, is sufficient to prove that J.S. 
was “ the person residing in Great Britain who received the order 
for and effected such policy.” Arcangelo v. Thompson, 2 Camp. 620, 

330. When a ship insured is captured in a voyage to an enemy's 
country, and the British licence legalizing the voyage is lost, to show 
that she had such a licence, it is necessary to prove the loss (xf the 
pa})er purporting to be a licence put on board the ship, and to pro- 
duce examined copies of the order in council for granting the 
licence, and of the copy of the licence preserved in the secretary of 
state’s office, Eyre v. Palsgrave, 2 Camp. 605. 

t)31. In an action oii a policy of insurance on a voyage to any 
port in the Baltic,” evidence admitted to prove that tlie Gulf of 
Pinlaiul is considered in mercantile contracts as within the Baltic, 
although the two seas are treated as separate and distinct by geo- 
grapliers. Ulidc v. Walters, 3 (hunp. 16. 

332. 'i'o siip])r>rt. an averment in a declaration on a policy of insur- 
ance on goods, that tlie ship, wuth the goods onboard, when at A.^ was 
arrested by tlie persons exercising the powers of government there, 
and the goods were then and there, by the said persons, seized, detained, 
and confiscated,” it is enougli to show that the goods were forcibly 
taken from on board the sliip by the officers of govenunent and 
never delivered to the consignees, without putting in any sentence of 
condemnation. Curruthers v. Gray, 3 Camp, 142. 

333. To invalidate a policy on ship on the ground that slic sailed 
without convoy, it is necessary to prove that this happened with the 
privity of the owner. Metcalf v. Parry, 4 Camp. 125. 

334. In an action on a policy of insurance, it will be presumed that 
the ship complied with the provisions of the convoy act, till the con- 
trary is proved. Thornton and others v. Laii^^e and others, 4 Camp. 
231. 

335. In an action for effecting policies of insurance, it is necessary 
to prove their existence by producing them. Williams and others 
V, Younghusband, 1 Starkie, 139. 

336. A licence is granted to A, and B, for permitting vessels 
bearing any flag to import certain specified articles ; in order to shoxv 
the legality of the voyage in an action against an insurer, it is suffici- 
ent to show that the licence 1ms been applied to the ship and voyage 
in question, without further connecting the plaintiff with yf, and B. 
to whom the licence was granted. Butler v. Allnutt, 1 Starkie, 222. 

337. A licence to import certain specified articles having been depo- 
sited in the custom-house, and accidentally destroyed, it is to be pre- 
sumed that the time of clearance as required by the order in council 
was indorsed upon it, upon its being showm that without such indorse- 
ment the custom-house would not have permitted the entry to have 
been made. Butler v. Allnutt, 1 Starkie, 222. 

338. In an action on a policy on goods, the bill of lading, signed 
by the captain, is not evidence to prove the plaintiff ’s interest in the 
goods. Dickson Lodge, 1 Starkie, 226. 

339. undertakes to act as t!ie agent of B. in recovering the 

amount 
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amount of an insured cargo, subject to the superior claim of C., who 
resides abroad. In an action by B, against A, to recover his pro- 
portional share of the amount recovered by i?., an invoice sent by C., 
but to which A. is not privy, is nm admissible in evidence against A. 
in order to show the extent of i?.’s interest. Mcndham and another 
V. Thompson and another, 1 Stark ie, SI 6. 

340. An insured vessel is warranted to carry a French licence. It 
is not sufficient to show' that the captain of the vessel, in 1813, be- 
fore the vessel sailed from Bantzic^ received a document which pur- 
ported to be a French licence, without showing that he received it 
from some officer or person in authority under the French govern- 
ment; but proof that, after the arrival of the vessel at Bourdeaux, 
she was allow'ed to remain there for upwards of a month, after 
an inspection of the French licence, and other documents, by the 
officer of the French government, primd facie evidence that the 
document is genuine, Everth v. Tuiino, 1 Starkie, 508. 

341. A vessel with liberty to chase and capture prizes, has some 
Spanish prisoners on board. By means which did not appear, they 
break loose, rise upon and imprison the crew% with the exception of 
one sailor, wdio is heard upon the deck in conversation with them. 
The captain and crew, with the exception of this sailor, are pat on 
shore and the Spaniards run away with the ship. Upon a loss alleged 
to be by barratry of the mariners, this is evidence to be left to the jury 
that such barratry was committed. Hacks and another v. Thornton, 
1 Holt, 30. 

34‘2. The opinion of under-writers whether, upon certain facts 
being communicated to them, they w'ould have insured or not the 
particular voyage, cannot be received as evidence. The materiality 
of the intelligence or rumours, wdiich the assured is charged witli 
having suppressed, is a question for the jury under the circumstances 
of the case, and ought not to rest upon the opinion of mercantile 
men. Durrell and another v. Bederley, 1 Holt, 283. 

343. A hill delivered by the plaintiff for business done for the 
assured (the defendant being one), but in wdiich he debits the de- 
fendant with three-seventeenths only of the whole amount, h jnimd 

Jacie evidence (the defendant having pleaded in abatement) that the 
action was brought to recover the defendant’s particular share only. 
Pasmore v. Bonsfield, 1 Starkie, 296. 

344. A judgment of the court of conscience for London is void, 
unless the defendant, when it was given, was resident within the 
jurisdiction of the court ; a fact that will not be presumed, w'ithout 
further proof, in an action thereon. Coore v. Kcneday, 3 Esp. C. 
280. 

345. In an action against three, two of whom claim under the third, 
a judgment in a former action upon the same point between the 
third defendant and the present plaintiff, is evidence against all. 
Strutt V. Boringdon and others, 5 Esp. C. 58. 

346. The day-book kept at the judgment office is not evidence to 
prove the time at which judgment was signed. Lee v. Meecock, 
5 Esp. C. 177. 

347. Wliere an execution on a judgment under a warrant of at- 
torney, at the suit of A. against i?., is given in evidence as presump^ 
tive proof that a judgment from A. to B. is fraudulent, the affidavit 
on which the fir^t judgment was entered up is likewise admissible 
for the same purpose. Penn v. Scholey and anorfier, 5 Esp. C. 243. 

348. If A, is convicted before a magistrate on tJie evidence of B.\ 
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although B»s name does not appear on the conviction, he cannot 
avail himself of it in any civil proceeding between him and A.y 
Sihith V. Rummens, 1 Camp. 9. 

349. If i?. and C. are convicted of a conspiracy on tlie prose- 
cution of A; the conviotion is not admissible evidence in an action 
afterwards brought against tliem by A. for the same conspiracy. 
Hathaway v. Barrow, 1 Camp. 151. 

350. The sentence of a foreign court of admiralty is evidence 

only of what it positively and specifically affirms in the adjudicative 
part of it, not of what may be gathered from it by way of infer- 
ence. Fisher v. Ogle, 1 Camp. 418. » 

351. The sentence of condemnation of a foreign codrt of ad- 
miralty cannot be received in evidence, without previous proof of 
the ship having been captured. Marshall v. Parker, 2 Camp. 69. 

352. The sentence of the court of admiralty condemning certain 
goods as captured from tlie enemy, conclusive evidence that they 
were so captured. 2 Camp. 228. 

353. An action may be maintained upon a foreign judgment ob- 
tained by default, which states that the defendant appeared by at- 
torney, without proving that the attorney mentioned had authority 
to ap()car, or that the defendant w^as living within the jurisdiction 
of the foreign court. Maloney v. Gibbons, 2 Camp. 502. 

354. Copy of sentence of condemnation not evidence, though 
handed over by assured to under-writers. Hindt v. Atkins, 3 Camp. 
215. 

355. To support an averment in an indictment for receiving stolen 
goods, that the principal felon had been duly convicted, it is suffi- 
cient to give in evidence the examined copy of a record, showing 
that he was found guilty of the felony before a court of competent 
jurisdiction ; however informal the proceedings may appear, and 
however erroneous the judgment on the felon, Rex v, John Bald- 
win, 3 Camp. 265. 

jiKlicial pro- 356. A warrant is directed to andZI, ; it is evidence that 
cecdings. arrest under it was by B,, that the person who made the arrest 

called himself J5., notwithstanding the warrant is indorsed executed 
by A. Slack v. Brander and others, 1 Esp. N. P. C. 42. 

357. It seems that a judge’s order for staying proceedings on pay- 
ment of costs, with proof of payment, is not sufficient evidence of 
the termination of the suit in a subsequent action for a malicious 
arrest in that suit. Kirk v. French, 1 Esp. N. P. C. 80. 

358. A bill in chancery is not evidence, except to show that such 
a bill did exist, and that certain facts were in issue between the 
parties, in order to introduce the answer on the deposition of wit- 
nesses. Doe ex dem. Bowerman v. Sybourn, 2 Esp. C. 496. S. C. 
7 T. R. 3. 

359. Under an averment that a warrant of attorney given to secure 
an annuity had been set aside, the warrant itself, as well as the rule 
pf court, must be produced. Compton v, Chandless, 4 Esp. C. 18. 

360. The title of the declaration, though not evidence of the 
time of the commencement of the suit, which must be proved by 
the wTit, is evidence pf an existing demand at the period of en- 
titling. Mathews v. Haigh, 4 Esp. C. 100. 

361. It will be presumed that a writ has been returned, until the 
contrary is shown. Edmonstpne v. Plaisted, 4 Esp. C. 160. 

36^. To show that a writ was issued in a particular cause> the 
prpof of the pracipe by the blazer’s book, and that notice was pven 

to 
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to the opposite party to produce the writ, is insufficient ; it must be 
shown that the treasury was searcheB, and no writ (returned) was 
found, and that after the return-day it ‘ was in the opposite party *s 
possession, who had notice to produce it. Edmonstone v. Plaisted, 

4 Esp. C. 160. 

, 363. A declaration against an attorney for practising without a 
certificate averred, tliat he filed a declaration in a suit then de- 
pending a declaration out of the office, indorsed with the defend- 
ant’s handwriting, to plead within a limited time, is sufficient proof 
that a suit was then depending, to satisfy the averment. Edmonstone 
V. Plaisted, 4 Esp. C. 161. 

364. In making title under a writ of execution, as well the judg- 
ment as (the writ and) the assignment by the sheriff must be pro- 
duced. Hoffman v. Pitt, 5 Esp. C. 24. 

365. Proof of the day on which a trial took place maybe by parol. 

Thomas v. Ansley and another, 6 Esp. C. 80. 

366. The allegations, ** that a particular cause came on to be 
tried before a jury of the country,” and ‘‘ that a jury was sworn,” 
can only be proved by the record. Rex v. Hammond, 6 Esp. C. 83. 

367. To support an allegation, that to an information in chancery 
against T, Eamy, “ the answer of the said T, Kami/ was filed,” it is 
enough to put in an office-copy of an answer to the information, en- 
titled “ the answer of T, Eami/," although this be signed T. Eamy, 

Salter v. Turner, 2 Camp. 87. 

368. Where it is material for the defendant to show that the action 
was commenced earlier than it appears to have been by the Nisi 
Prius record, the declaration delivered by the plaintiff is admissible 
evidence. Harris v. Orme, 2 Camp. 497. n. 

369. In an action against an attorney for goods sold, the plaintiff 
proved that he filed his bill at half-past eleven o’clock in the forenoon 
of 24//^ Dec,, and the defendant gave in evidence a receipt for the 
sum demanded, dated the same day. Held that this was no answer 
to the action, without proof that the payment was made before filing 
of the bill. Godard and another v. Benjamin, 3 Camp. 331. 

370. The notoriety of a circumstance is a. sufficient proof ' of Kiiowlcdgi 
knowledge. Rinquist v. Ditchell, 3 Esp. C. 64. 

371. In a question between landlord and tenant, whether rent was Lnnd’onl und 
payable quarterly or half-yearly, evidence of the mode in which tunant., 
other tenants paid is not admissible. Charter v. Pryke, Peake, 95. 

372. The assignee of a lease, to show his interest in the premises, 
is bound to prove the execution of the lease, and all the mesne as- 
signments. Crosby v. Percy, 1 Camp. 303. 

373. An acceptance of a surrender of a lease is not to be pre- 
sumed from the circumstance of the rent having been paid, not by 
the original tenant, but by a third* person. Copeland v. Watts and 
another, 1 Starkie, 96; 

374. In an action for the use and occupation of a house for six 
months, it is primd Jade sufficient for the plaintiff to show an occu- 
pation of the house by the defendant, as his tenant, for the preceding 
six months, since the continuance of the tenancy is to be presumed 
until the contrary appear. And it is not sufficient, in such case, 
for the defendant to prove that the keys had been previously deli- 
vered to a servant at the plaintiff’s house, and a subsequent declar- 
ation on the part of the plaintiff that the keys had been lost or 
mislaid. Harlarid v. Bromley, 1 Starkie, 455. 

375. A custom for the tenant of a farm in a particular district, 
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to provide work and labour, tillage, sowing, and all materials for the 
same, in his away-going year", and for the landlord to make hiin a 
reasonable compensation for the same, is valid in law, notwithstanding 
the farm is held under a written agreement ; provided such agreement 
does not, in express terms, exclude the custom. Senior v. Army- 
tage, 1 Holt, 197. ’ • 

376. The defendant’s letters, promising to pay the plaintiff’s de- 
mand, are evidence, without producing those to which they are 
answers. Lord Barrymore v. Taylor, 1 Esp. C. 326. 

377. To prove the defendant author of a libel, evidence of other 
libels written by the same person, and concerning the same subject, 
may be received. Rex v. Pearce, Peake, 75. 

376. In an action for a libel in a newspaper, proof that the paper 
is a regular and periodical publication is admissible to exclude the 
idea that the publication in question was inadvertent. Plunkett v. 
Cobbett, 5 Esp. C. 136. 

379. In an action for a libel, the defendant may read, in mitigation, 
a speculative opinion in a book of the same tendency with the libel ; 
but not to establish a fact. Plunkett v. Cobbett, 5 Esp. C. 138. 

380. Action for a libel contained in a letter written by the de- 
fendant to the plaintilf: proof that the defendant knew that the 
letters sent to the plaintiff were usually opened by his clerk, is 
evidence to go to the jury of the defendant’s intention that the letter 
should be read by a tliird person. Delacroix v. Thevenot, 2 Starkie, 
63. 

381. Under the j)lca of not guilty to a declaration for a libel, the 
plaintiff’ cannot go into evidence to show that the allegations in the 
libel are false ; neither can he give in evidence subsequent declar- 
ations by the defendant, where the intention of the publication is not 
equivocal. Stuart v. Lovel, 2 Starkie, 93. 

382. In an action for a libel, other papers which are themselves 
libels on the plaintiff’, may be given in evidence to increase the 
damages. Lee v, Huson, Peake, 166. 

383. Any thing short of proof of the truth of a libel may be given 
in evidence under the general issue, in an action thereon. Mullett v. 
Hulton, 4 Esp. C. 248. 

384. In an action for a libel upon the plaintiff’ in his business of a 
bookseller, accusing him of being in the habit of publishing immoral 
and foolish books, the defendant, under tlie plea of not guilty, may 
adduce evidence to show that the supposed libel is a fair .stricture 
upon the general run of the plaintiff’s publications. Tabart v. Tipper, 
1 Camp. 350. 

385. In an action for a libel, the defendant, under the general 
issue, may prove, in mitigation of damages, that before and at the 
time of the publication of the libel, the plaintiff’ was generally sus- 
pected to be guilty of the crime thereby imputed to him, and that, 
on account of this suspicion, his relations and acquaintance had 
ceased to associate with him. Earl of Leicester v. Walker, 2 Camp. 
251. 

386. In an action on a libel to which tl^e general issue is pleaded, 
and where there is no justification, the defendant may give in 
evidence, in mitigation of damages, not only that there were rumours 
and reports (of the same tenor as the libel) previously current, but 
that the substance of the libellous matter had been published in a 
newspaper ; and he is not required to lay a basis for this evidence 
by producing such newspaper at the trial. Wyatt v. Gore, 1 Holt, 
299. 

387. In 
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387. In an action for a libel, the plaintiff cannot give in evidence 
other libels published concerning him by the defendant, unless they 
directly refer to the libel set out in the declaration, Finnerty v. 

Tipper, 2 Camp. 72. 

388. On the trial of an information for a libel in a newspaper, the 
defendant has a riglit to have read in evidence any extract from the 
same paper connected with the subject of the passage charged as 
libellous, although disjointed from it by extraneous matter, and 
printed in a different character. Rex v. Lamber, 2 Camp. 398. 

389. In an indictment for a libel, the post-mark of a particular 
place within the county in which the venue is laid, upon a letter 
containing the libel, is not sufficient evidence of a publication there 
by the defendant. Rex v. Watson, 1 Camp. 215. 

390. The receipt of money under a banker’s check is not evidence Loan, 
of a loan between the parties. Egg v. Barnett, 3 Esp. C. 197. 

391. The receipt of money under a banker’s clieck is not evidence 
of a loan. Carey and another v, Gerrish, 4 Esp. C. 9. 

392. A loan of money by A. to is not to be inferred from 
the bare fact that A* delivered a sum of money to P., which A, 
liad borrowed from another. Welch and another v. Seaborn, 1 Stark. 

474. 

393. The common seal of the corporation of London is admitted Lomion. 
without farther proof. Doe, ex dern. Woodmass v. Mason, 1 Esj). 

N.P.C. 53. 

394. Where to an action against executors vm the bond of their Lunacy, 
testator, they plead noyi cst factum^ and set up lunacy as a defence 
at tlie trial; an inquisition taken under a commission of lunacy against 
the testator after the execution of the bond, finding that he had been 
a lunatic from a day antecedent to that, without any lucid interval, is 
admissible evidence. Fauldcr v. Silk, 3 (kunp. 123. 

395. In an action for a malicious prosecution, the plaintiff must give r'Liiii /.ms i>io- 
positive evidence of the want of probable cause, although the defend- 

ant dropped the prosecution, and did not appear when the indict- 
ment came on to be tried. Purcel v. Macnamara, 1 Camp. 199. 

396. So the want of probable cause must be proved ; although 
the bail was thrown out bv the crand jury. Sykes v. Dunbar, 

1 Camp. 202. n. 

397. Or although the defendant, after binding the plaintiff over to 
the sessions, did not appear to prefer an jndictment against him, 

Wallis \. Alpine, 1 Camp. 204. n. 

398. Or although there be evidence of malice in the prosecutor 
Incledon v. Barry, 1 Camp. 203. n. 

399. In an action for a malicious prosecution, the defendant, after 
proving circumstances of suspicion against the plaintiff, may give 
evidence of his general bad character, in order to show that he had 
probable cause for instituting the prosecution. Rodriguez v. Tad- 
mire, 2 Esp. C. 721. 

400. In an action for maliciously procuring the plaintiff to be 
arrested on a charge of larceny, the defendant cannot give evidence 
to show that the plaintiff’s character was suspicious, and that his 
house had been searched on former occasions. Newsain v. Carr, 

2 Starkie, 69. 

401. In a suit for maliciously holding to bail, malice cannot be in- uu. 

ferred from the bare fact that the defendant paid a. less sum into 

court, which the plaintiff took out and discontinued iiis action. Jack- 
son v. Burleigh, 3 Esp, C. 34. 
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402. To support an action forn conspiracy in issuing a commission 
of lunacy, malice and a want of probable cause must be proved. On 
proof of a total want of probable cause, malice may be implied ; but 
although express malice be proved, i^ome slight evidence, of a 
want of. probable cause must be given. Turner, Bart^ v. Turner. 

1 Gow. p. 20. 

403. In an action for a malicious arrest, to show the former suit 
determined, it is enough to put in a rule to discontinue on payment 
of costs and to prove costs, taxed and paid. Bristow v. Haywood, 

4 Camp. 214. S. C. 1 Starkie 48. 

404. In an action by A. against B. for suing out a second writ of 
fieri facias before the slieriff had made any return to the first, the 
sheriff’s returns to the first and second writs, stating tliat the execu- 
tion was so conducted at ^’s request, and with his consent, are jmmd 
Jade evidence for B. against A, to support a plea of licence. Gif- 
ford V. Woodgate, 2 Camp. 117. 

405. It is sufficient proof that a place is a manor, that it is reported 
such, without proof of the holding of courts. Curzon and another 
V. Lomax, 5 Esp. C. 60. 

406. Where issue is taken on the custom of a manor pleaded m 
appertaining to a particular tenement, though in point of fact it per- 
vades the whole manor, tlie evidence is, by the mode of pleading, tied 
Up to the particular tenement. Wilson v. Page, 4 Esp. C. 71. 

407. Evidence tliat the lord of a manor has from time to time 
erected houses to the exclusion of those claiming a right of com- 
mon, is not to be placed in competition with evidence of long enjoy- 
ment, coupled with an acknowledgment of the defendant, the lord of 
tlie manor, by deed, that the confirmation of tlie commoners was es- 
sential to an alienation of part of such common. Drury v. Moore, 

1 Starkie, 102. 

408. An action for crim, con. If the plaintift‘'s marriage was solem- 
nized in a chapel, he must give some evidence that banns were usually 
published there before the passing of the marriage act. But it is 
primd facie sufficient /or this purpose, to produce an old register of 
marriages solemnized in the chapel before the passing of the marriage 
act, and a regular register of banns published there since, and to 
prove, that within the recollection of witnesses, who have attended the 
chapel, marriages have been solemnized, and banns published in it, 
from time to time of late years. Taunton v. Wyborn, 2 Camp. 297. 

409. In an indictment tor bigamy, the marriage must be proved 
by copies of the registers. Leader v. Barry, 1 Esp. C. 354. 

410. Semble, that to prove a Jewish marriage, it is not enough to 
produce witnesses who were present at the ceremony in the syna- 
gogue; but that the written contract between the parties should be 
produced, and the execution of it proved. Hjjm v. Noel, 1 Camp* 61. 

411. The Fleet books are inadmissible evidence on a question of 
pedigree. Lawrence v, Dixon, Peake, 136. 

412. The marriage registers of the Fleet are not evidence. Doe, 
ex dem. Orrel v. Madox, 1 fisp. N. P. C. 197. Read v. Passer, Id. 
2fJ. Peake, 231. 

413. But the general reputation of the family that the parties 
were married in the Fleet, is good evidence. Reed v. Passer, 
Peake, 232. 

414. On a replication that A. was not married to B., proof that A. 
was then married to another woman then alive, and therefore that he 
was incapable of contracting marriage, will maintain the issue. 
Garner V. Lady Lanesborough, Peake, 17. 
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415 . A. states to the father of the plaintiff, that he has pledged him- 
self to marry his daughter ih six months, or in a month after Christ- 
mas. Although this varies from the premises laid in the special 
counts, it is evidence from which the jury may infer a promise to 
marry generally. Potter v. Deboos, 1 Starkie, 82. 

416. Under r. defence to an action for a breach of promise of mar- 
riage, that the party was of bad character, evidence of the opinion 
of the neighbourhood is 'evidence, without calling those with whom the 
witness conversed. Foulkes v. Sell way, 3 Esp. C. 236. 

417. If money is tendered to a servant at the debtor’s house, who Master and ser- 
receives it, goes in, and returns with an answer that his master will not vant. 
receive it, this is presumptive proof that it was offered to and refused 

by the master. Anon, 1 Esp. C. 349. Hayward v. Hague, 4 Esp. 

C. 93. 

418. Where a master is in the habit of paying his workmen on 
stated days i proof that one regularly attended with the others, that 
the others were always paid, and that they never heard the one com- 
plain of non-payment, is evidence that he received his wages re- 
gularly. Lucas v. Novosilieski, 1 Esp. C. 296. 

419. Where a servant is in the habit of receiving sums of money 
for the use of his master, and by the established course of dealing the 
servant pays these over to the master from time to time without any 
written vouchers passing between them, the presumption of law is, that 
all sums so received by the servant are regularly paid over to the master; 
therefore, where there has been such a course of dealing, in an action 
by the master against the servant for money had and received, it is 
not enough for the master to prove that sums have been received by 
the servant to his use, but the onus lies upon him to prove by positive 
evidence that the servant has not duly accounted with him, Evans 
V. Birch, 3 Camp. 10. 

420. Where premises are in the possession of a tenant, and there is profitfl. 

judgment in ejectment against the casual ejector; in an action for 

mesne profits and costs of ejectment against the landlord, the judg. 
ment in ejectment is no evidence against him, without proof that he 
had notice of the ejectment, so that he might have come in to de- 
fend it ; but a subsequent promise by him to pay the rent and costs, 
amounts to an admission that he is liable to the action. Hunter v. 

Britts, 3 Camp. 455. 

421. If it is notorious that a dog has been bit by a mad dog, and the M isdiievoiw 
owner afterwards confine it, the presumptions are that he knew of the 
accident; so that if it breaks loose and bites A.^ the owner is liable. 

Jones V. Perry, 2 Esp. C. 482. 

422. In an action on the case for keeping a dog which bit the 
plaintiff, it is not sufficient to show that the dog was of a fierce and 
savage diposition, and usually tied up by the defendant, and that the 
defendant promised to make a pecuniary satisfaction to the plaintiff 
after the latter had been bit by the dog. Beck and wife v. Dyson, 

4 Camp. 198. 

423. In an action for negligently keeping a dog, proof that the de- 
fendant had warned a person to beware of the dog lest he should be 
bitten, is evidence to go to a jury of the allegation that the dog was 
accustomed to bite mankind. Quwre, whether such an allegation .be 
necessary. Judge v. Cox, 1 Starkie, 285. 

424. In an action for keeping a dog accustomed to worry, and 
which had worried plaintiff’s sheep, it is not necessary to prove that 
the dog had previously worried sheep. If the dog be proved to be 

generally 
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generally mischievous, it will be sufficient ; and the declaration need 
not be special. Sedqueere, 1 Lord Raymond, 110., Hartleyv.Har- 
riman, 1 Holt, 617. 

425. In an actiop for a fraudulent misrepresentation of another's 
circumstances, proof that a similar misrepresentation #ras made by 
the defendant to third persons, is evidence against him. Beal v, 
Thatcher, 3 Esp. C. 194. 

426. In an action on the case for falsely representing the character 
of another, by reason of which false representation he obtained credit 
of the plaintiff : it is necessary to prove against the defendant Iwth 
fraud and falsehood ; viz. that the representation which he m^c was 
false^ and that the defendant hnevd it to be false at the time he made 
it. Falsehood without fraud is not sufficient. Ashlin v. White, 
1 Holt, 387. 

427. One wlio has been mortgagee of certain premises iifterwards 
takes a conveyance in fee-simple, in which the same premises are de- 
scribed as unincumbered, from a vendee of the mortgagor ; this, in the 
absence of fraud, is conclusive evidence to show that the amount of 
the first mortgage was paid. Jones v. Williams, 2 Starkie, 52. 

428. If a defendant, sued,by the name of A. pleads, in abatement, 
that he was baptized by the name of B.y he must prove that this 
name was given him by baptism ; and it is not enough for him to show 
that he has always been known and called by the name of B, Welc- 
ker v. Le Pelletier, 1 Camp. 479. 

429. If the defendant, in an information on stat. 9 and 10 W. 3. c. 41 
and 17 Geo. 2. c. 40., for having naval stores in his possession, con- 
tend that he purchased them from a third person, who himself bought 
them at a sale by the navy board, he need not produce the navy 
board certificate in proof of the original sale, but may establish it by 
other evidence. Rex v. Banks, 1 Esp. C. 146. 

430. The register of the navy office is admi.ssible to prove the 
death of a sailor. Wallace v. Cook, 5 Esp. C. 117. 

431. To prove the publication of a newspaper, it is not necessary 
to produce a copy which has been actually published. Rex v. 
tearce, Peake, 75. 

432. To render the certified copy of the affidavit made by the 
proprietor of a newspaper evidence under 38G. 3, c. 78., it must 
either appear upon the jurat that the person before whom it was 

. made, had authority to take it, or this fact must be proved aliunde, 
Rex v. White, 3 Camp. 99. 

433. But it is sufficient evidence of publication at common law to 
put in the original affidavit of the proprietor, stating where the paper 
was to be published, and to prove that a paper with a corresponding 
title, containing the libel, was purchased there. Rex v. White, 
3 Camp. 100. 

434. An advertisement publislied in several daily newspapers, is 
,not evidence of notice to any individual who is not proved to have 
taken in, or to have been in the habit of reading, one of the news- 
papers in which it appeared. Boydell v. Drummond, 2 Camp. 157. 

435. In an action against a governor of a colony by the surveyor- 
general,- who held that appointment in the colony (such office being 
an office at will), for suspending him, maliciously and without pro- 
bable cause, it is necessary for the plaintiff to prove express and 
positive malice. Wyatt v. Gore, 1 Holt, 299. 

436. On an issue whether a churchwarden ought to be elected by 
the select vestry, a record between a former chiuchwarden and 

anotlier 
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another person is admissible evidence. Berry v. Banned, Weaker 
156. 

437. On an issue as to the boundaries of a parish, old papers 
found in the possession of the late incumbent, deceased, are evi- 
dence. EarlfV. Lewis, 4 Esp. C. 1, 

438. A terrier or rfiap of a parish, not signed by any purporting 
to be parishioners or parish officers, though found amongst parish 
papers of undoubted authentici^, is not evidence of the boundaries of 
the parish. Earl v. Lewis, 4 Esp. 3. 

439. An act of parliament for regulating the concerns of the poor 
in a particular parish requires that certain notice shall be given of a 
vestry for the election of a treasurer ; and that a treasurer shall be 
elected at a vestry held in pursuance of such notice. To support an 
allegation, in an indictment, that A. was duly elected treasurer of 
the said parish,” an entry in the vestry-book, stating that A. was 
elected treasurer at a vestry duly held in pursuance of notice, is 
sufficient evidence. Rex v. Martin, 2 Camp. 100. 

440. In action for the costs of a frivolous petition against the 
election of a member of parliament, it is not necessary to prove 
either the defendant’s subscription of the petition, or a demand of 
the costs previous to the commencement of the action. Cleveland 
v. Wilson, Peake, 107. 

441. A Jewess may be permitted to give parol evidence of her 
own divorce in a foreign country, according to the custom of the 
Jews there. Ganer v. Lady Lanesborough, Peake, 18. 

442. Proof of delivery of a paper to the servant of the defendant 
is not of itself sufficient to enable the prosecutor to give parol evi- 
dence of it. Rex v. Pearce, Peake, 76. 

443. Though a witness cannot give evidence of the particulai* 
contents of written accounts, yet he may speak to the general ba- 
lance without producing them. Roberts v. Doxon, Peake, 83. 

444. Parol evidence of a letter containing an account of the dis- 
honour of a note of hand is not admissible, unless notice has been 
given to produce such letter. Shaw v. Markham, Peake, 165. 

445. The rule that parol evidence of a written instrument in pos- 
i ession of a party to the cause is inadmissible without previous 
notice to produce it, holds where, by the nature of the afction or 
pleadings, he is apprised that it will be proved atthe trial ; thus, where 
trover is brought for a bill of exchange. Cowan v. Abrahams and 
another. 1 Esp. N. P. C. 50. 

446. As well in the case of an ancient private deed afe the king’s 
charter, usage is admissible in the construction of ambiguous pas- 
sages ; and it is not necessary that the usage be proved to have been 
as ancient as the charter. * Withnell v. Gartham, 1 Esp. C. 322 ; 
kS. C. 6 T. R. 388. 

447. If a party refuses to produce a deed or notice from his ad- 
versary, secondary evidence is admissible, though the deed consist 
of two parts, provided the adversary has not the other. Doxon v. 
Haigh and another, 1 Esp. C. 411. 

448. Where, after issue joined, the cause is referred, that fact must 
be proved by the record. Rex v. Page, 2 Esp. C, 650. n. 

449. Parol evidence cannot be given of the transfer of stock, but 
copies from the books of the Bank must be proved. Breton v.Cope, 
Peake, 30. Marsh v. Colnet, 2 Esp. C. 665. 

450. A warrant of attorney is given to two as a security for a 
joint debt, and the money afterwards paid to one alone. In an action 
by the other for his share, he may prove the circumstances and pa}^ 
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metit, witlioui producing the warrant of attorney. Bayne v. Stone, 
4 Esp. C. 1 3. 

451. A verbal order may be proved by parol, without producing 
a memorandum of its terms made by the person to whom it was 
given, but not signed by the other. Dalison v. Stark, 4 Esp. C. 163. 

452. WTiere a witness was called, on the pUrt of the defendant, 
to produce a letter written to him by the plaintiff’, and it appeared 
that after the commencement of the action he had given it to the 
plaintiff, in this case, though notice to produce had not been given, 
parol evidence of the contents was admitted, because the paper be- 
longed to the witness, and had been secreted in fraud of the sub- 
poena. Leeds v. Cook, 4 Esp. C. 256. 

453. If a verbal demand and a demand in writing are made at the 
same time, for the purpose of bringing an action of trover, and the 
one has no reference to the other ; evidence of the verbal demand is 
sufficient, without the production of the writing. Smith v. Young, 
1 Camp. 439. 

454. Secondary evidence may be given of a written notice of the 
dishonour of a bill of exchange, without notice to produce it. Ack- 
land v. Pearce, 2 Camp. 601. 

455. In an action on a promissory note or bill of exchange, the 
defendant cannot give in evidence a parol agreement, entered into 
when it was drawn, that it should be renewed, and payment should 
not be demanded when it became due. Hoare v. Graham, 3 Camp. 
57. 

456. If there be one invariable mode in which bills of exchange 
are drawn between particular parties, this may be proved by parol 
evidence, without any of the bills being produced. Spencer v. 
Billing, 3 Camp. 310. 

457.. If a written contract for the sale of goods specifies no time 
for delivering them, in an action for not delivering them it is not 
competent for the defendant to give parol evidence that it was a 
condition of sale that the goods should be taken away immediately; 
or that, by the usage of trade, where goods are sold to be delivered 
at a distant day, the time is always mentioned in the written contract. 
Greaves v. Ashlin, 3 Camp. 426. 

458. Where the master of a ship was hired for a voyage to the East 
Indies by a written agreement, which stipulated that he should receive 
120/. ‘‘ in lieu of privilege,” and a question arose whether he was 
entitled to the freight of goods carried in the cabin, which depended 
chiefly upon the disputed meaning of the word privilege held, 
tliat what the parties said upon the subject before and at the time 
when the agreement was entered into, was admissible in evidence ; 
and that the holder then having told the master he should have the 
use of the cabin for his own benefit, the latter had a right to retain 
the cabin freight. Birch and another v. Depeyster, 4 Camp. 385. ; 
S. C. 1 Starkie, 216. 

459. Policies of insurance having been delivered to the assignees 
of a bankrupt, one of whom is since dead, proof of an application to 
the attorney under the commission for such policies, who did not 
know what had become of them, does not warrant the admission of 
secondary evidence. Williams and another v. Younghusband, 1 Stark. 
139. 

460. After notice to produce a letter written by tlie plaintiff to 
the defendant, parol evidence of its contents may be given by any 
one who recollects the contents, although it is in the plaintifi’’s power 

to 
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to produce the clerk who wrote the letter. But in such case the 
contents cannot be proved by the production of a copy of the original 
copy. Liebman and others v. Pooley and others, 1 Starkie, 167. 

461. By the contract between the owners and captain of an 
India ship, the latter is to receive a certain compensation in lieu df 
privilege and primage,; a conversation between the parties previous 
to the contract is evidence to show in what sense they intended to 
use the word ‘’privilege.” Birch v. Depeyster, 1 Starkie, 210. 

462. At the time of hiring a horse a note of the agreement is made, 
stating the time and price, the plaintiff is not precluded proving by 
parol evidence additional terms of agreement. Jeffery v. Walton, 
1 Starkie, 267. 

463. In an action, against one of several members of a society 
established under a deed of co-partnership for goods supplied to the 
society, the defendant may be proved to be a partner by parol evi- 
dence, without producing the deed. And the entries in a book con- 
taining a record of the proceedings of the society produced at the 
meetings, and open to the inspection of all the members, are ad- 
missible in evidence against the defendant, after he has been proved 
to be a member of the society. Alderson and anot|ier v. Clay, 
1 Starkie, 405. 

464. Although notice has been given to the plaintiffs to produce 
certain letters, the defendant cannot cross-examine the plaintiff's 
witnesses as to their contents. Graham and others v. Dyster, 2 Stark. 
21 . 

465. A,y as surety for i?., binds himself to pay to C. the balance of 
account between B. and C., within the space of six montlis after 
notice. In an action by C. against parol evidence of such notice 
cannot be given, without proof of the usual notice to produce it. 
Grove and another v. Ware, 2 Starkie, 174. 

466. The legal effect of a bill of exchange cannot be controlled 
by a verbal condition ; therefore, where it was verbally understood 
betw een the acceptor and payee of a bill that the bill should be paid 
out of a particular fund, that does not control the legal operation 
of the bill. Campbell v. Hodgson, 1 Gow, 74. 

467. After a notice to produce a lease, and a nonsuit on the trjal 
of the cause, the defendant assigns the lease without the privity of 
his attorney on record, a second action is afterwards brought, and 
another notice to produce the lease is served upon the attorney, who 
informs the person serving the notice that the lease had been as- 
signed, and that the assignment was made without his privity, the 
plaintiff being acquainted with the place of the defendant’s residence t 
held, that it was incumbent upon him to have enquired of the de- 
fendant in whose possession the lease was, in order to render se- 
condary evidence of its contents admissible. Knight v. Martin, 
1 Gow. 103. 

468. An usage of trade cannot be set up to contravene an express 
contract ; therefore, where A, agreed to sell to B. a ^[uantity of 
bacon, wbicb he warranted to be of a particular quality, part of 
which B. weighed and examined upon delivery at the wharfinger’s, 
and paid for the whole by a bill at two months ; but before the bill 
became due, gave notice to A. that the bacon was not agreeable to 
the contract ; held, that B. could not give in evidence, a custom in 
the bacon-trade that the buyer was bound to reject tbo conitract, if 
dissatisfied tfierowith, at the time of examiiimg the commodity ; tfid 
that havi^i; neglec^ to do so in the first instance, he was 

from future objections. Yeats v\ Pirn, 1 Holt, 9$. 

469. A 
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Partirular of 4*09. A particular of demand, given in under a judge’s order, 
acmand. cannot be used as evidence of the adversary’s demand. Miller v. 

Johnson, 2 Esp. C. 602. 

Partnersldp, 470. To establish a partnership between two defendants, a verdict 
on an issue directed by the court of exchequer to try that fact, is 
evidence for the plaintiff. Whately v. Menheitii -and another, 2 Esp.C. 
608. 

471. In an action against two for repairing an article, proof that 
it had been used on the joint account of both, is evidence of a joint 
ownership. Weaver^ v. I^entice and another, 1 Esp. C. 369. 

472. and B, are partners, and part-owners of a vessel ; an ad- 
mission by as to a subject of co-psirt-otvners/iip, but not of co- 
partnerMp, is not binding on B. daggers v. Winnings and another, 
1 Starkie, 64. 

473. Goods are supplied to A» and B. (who are partners), after 
notice by A, that he will not be answerable for any goods subse- 
quently sent; it is incumbent on the plaintiff, in an action for the 
price of such goods, to prove some act of adoption on tire part of 
A,<i or that he has derived benefit from the goods. Willis v. Dyson, 
1 Starkie, 164. 

474. In action by partners, it is not sufficient to prove the 
several surnames, without proving also the Christian names of the 
members of the firm, as stated in the declaration. Acerro and others 
V. Petroni, 1 Starkie, 100. 

475. In an action against the drawers of a bill of exchange, 
drawn by a firm upon one partner, if it is proved that the bill was 

‘ accepted by the drawee, this is evidence of its having been regu- 
larly drawn ; and in such action it is unnecessary to prove that the 
drawers had notice of the bill being dishonoured. Porthouse v. 
Parker, 1 Camp. 82. 

476. An authority to execute a deed must be by deed ; and if one 
partner acknowledge that he gave another partner authority to exe- 
cute a deed for him, the presumption is that it was a legal au- 
thority, which must be under seal and produced. An acknow lodge- 
ment is not sufficient. Steiglitz and another v. Egginton and others, 
1 Holt, 141. 

477. In an action of assumpsit one partner, evidence may 

be given of the admission of another. Thwaites v. Richardson, 
Peake, 16. 

478. Primd jheia evidence of a partnership having been given, 
the declaration of one partner is evidence against another partner. 
Nicholls V. Dowding and another, 1 Starkie, 81. 

479. ^4. knows that an intention between^, and C. to dissolve 
their partnership is in the course of execution ; if A, afterwards in- 
sists upon the continuance of the partnership, it lies upon him to 
show that the intention has been abandoned. Paterson v. Zachariah 
and another, 1 Starkie, 71. 

480. Notice by a co-partner that the partnership has been dis- 
solved, is evidence as against him that it has been dissolved by 
competent means ; and therefore is evidence of a dissolution by deed, 
if a deed be essential to such dissolution. Doe v. Miles, 1 Starkie, 
181. 

481. Proof of the insertion of a notice of the dissolution of a 
partnership, although but once, in a newspaper taken in by the 
party sought to be affected by the notice, and left at his house in the 
usual course^ is evidence to be left to a jury without strict proof 
that the paper ever reached the party ; but the most usual and pru- 
dent 
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dent course in such cases is to give notice by a circular letter. Jen- 
kins and another v. Blizard and another, 1 Starkie, 418. 

482! A transfer of ^tock is evidence on a plea of payment to an Payment, 
action on a bond. Breton v. Cope, Peake, 41. 

483. Where a creditor, having received the note or bill of a third 
perswi in payment of his debt, sues his debtor, the proof that the 
instrument was dishonoured and due notice given, lies upon him. 

Stedman v. Gooch, 1 Esp. N. P. C. 3. 

484. Wiere issue is taken upon fact of payment, the manner of 
the payment is not in question ; thus, where issue is taken upon the 
averment that the consideration of an annuity stated in the memorial 
to have been paid, was not paid. Franco v. Lindo, 1 Esp. C. 300. 

485. Payment of a banker's check given by the defendant to the 
plaintilF, is evidence of the payment of his demand. Egg v. Barnett, 

3Esp. C 196. 

486. Payment of a, note of hand payable after sight may be pre- 
sumed after the lapse of twenty years from the date. Duffield v. 

Creed, 5 Esp. C. .52. 

487. The presumption arising from lapse of time of a judg- 
ment being satisfied, is not rebutted by evidence of the defendant 
having been in extremely embarrassed circumstances, and, in the 
opinion of those who knew him, incapable of paying the debt se- 
cured by the judgment. Willaume v. (jorges, 1 Camp. 217. 

488. Where there is a competition of evidence upon the question 
whether a security has been satisfied by payment, the possession of 
that security by the claimant ought to turn the scale. Brcmbridgc 
V, Osborne, 1 Starkie, 374. 

489. Assumpsit, and plea of set-off for money lent by the defend- 
ant to the plaintiff; replication denying the set-off. It appears that 
the loan took place thirteen years ago. Although the statute of limit- 
ations is not a legal bar to the action, the jury may presume from 
length of time, and other circumstances, that the debt has been satis- 
fied. Cooper V. Dame Turner, widow, 2 Starkie, 497. 

490. Payment of money into court on the whole declaration, in Payment of mti- 
an action on an agreement, is such an admission of the agreement »it*y into court, 
that it may be read without further proof. Guillod v. Nock, 1 Esp.C. 

347. 

491. An infant, after paying money into court, may still insist on 
his infancy as to residue of the demand, since the money paid in 
may be for necessaries. Hitchcock v. Tyson, 2 Esp.C. 481. n. 

492. The plaintiff may be nonsuited, notwithstanding the defend- 
ant has paid money into court. Smith v. Vale, 2 Esp. C. 607. 

493. Where money is paid into court generally upon a declaration 
in contract, it admits the existence of a contract in every transaction 
which is capable of being converted into a contract by the assent of 
the parties ; as in the case where A, sues B. as for the sale of goods, 
which in point of fact were taken tortiously. Bennett v. Francis, 

4 Esp. C. 28. ; S. C. 2 B. & P. 550. 

494. In an action on a valued policy of insurance, the payment of 
money into court upon a count which states a total loss, and the 
plaintiff is bound to prove that he has suffered damage from the cap- 
ture beyond the amount of the sum paid into court. Rucker v. 

Palsgrave, 1 Camp. 557. 

495. Proof of the rule to pay money into court will entitle the 
plaintiff to a verdict with nominal damages ; unless the defendant 
prove that he has paljl the costs under the rule, pursuant to the 
master’s allocatur, Horsburgh v, Orme, 1 Camp, 558. n. 

496. So, 
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496. So, if after action brought the money sought to be reco- 
vered is paid without a rule of court, the plaintiff must lyive a 
verdict. Atkinson v. Thornton, 1 Camp. 559. n. 

497. In indebitatus assumpsit for goods sold, payment of money intp 
court, after a particular stating that the action is brought for the 
price of a certain lot of gqods sold to the def^^ndant on such a day 
by A. the plaintiff’s broker does not admit that the goods pur- 
chased by the defendant of A. B. on the day specified were the 
property of the plaintiff. Blackburn v. Scholes, 2 Camp. 341. 

498. In an action of covenant, if money he paid into court on 

any one of the breaches, it is unnecessary to prove the deed. Randall 
V. Lynch, 2 Camp. 356. ^ 

499. Goods having been sold to the defendant by sample at a 
stipulated price, he cannot, after payment of money into court in 
an action of indebitatus assumpsit insist upon any defect in the goods, 
since, by the payment of money into court, he admits the original 
contract ; if a purchaser means to insist on such an objection, he 
ought to return the goods. Leggett v. Cooper, 2 Starkie, 103. 

500. Payment of money into court can only be proved by the 
rule for paying it in. Israel v. Benjamin, 3 Camp. 41. 

501. The taking money out of court is not conclusive as to the 
real extent of the plaintiff’s demand. Hildyard v. Blowers, 5 Esp. C. 
69. 

502. In an indictment for perjury committed on the trial of a 
former cause, the prosecutor should be prepared to prove the whole 
of the defendant’s evidence. Ilex v Jones, Peake, 38. 

503. Though to supf)ort an indictment for perjury committed on a 
former trial, the prosecutor must in general })rove the whole of the 
defendant’s examination, yet where the perjury was committed in 
swearing to a fact not connected with the general merits of the 
cause, proof of the cross-examination only is sufficient. Rex v. 
Dowlin, Peake, 170. 

504. On an indictment for perjury in an answer to a bill in 
chancery, it is sufficient evidence of the defendant having sworn to 
the truth of the answer to prove his signature to it, and the signature 
of the master in chancery before whom it purports to be sworn. 
Rex V. Benson, 2 Camp. 508. 

.505. In an action for disturbing plaintiff's enjoyment of a pew 
claimed in right of a messuage, an old entry in the vestry -book, 
signed by the churchwardens, stating that the pew had been repaired 
by the then owner of the messuage (under whom plaintiff claims), 
in consideration of his using it, is admissible evidence to prove the 
plaintiff’s right to the pew. Price v. Littlewood, 3 Camp. 288. 

506. In an action on 14 G. 3. c. 49. by the treasurer of the college 
of physicians, to prove his right to sue in that capacity, it is 
enough to put in the annals of the Comitia Majora, recording his 
appointment, and to show that he afterwards acted as treasurer, 
without calling any one who was present at the election. Budd v, 
Foulks, 3 Camp. 405. 

507. Evidence of a general perception of rent of the tenements 
of which those demanded formed part, held to be sufficient proof of 
possession to support a fine levied with proclamations against the plea 
quod partis finis nil habuerunt, &c., so as to bar the heir who never 
nuide actnal entry after the death of his ancestor. Hardman v. Clegg, 
1 Hok, 657. 

50i. It « not suSoient jpnmiyaCTe evidence of a letter being sent 

16 by 
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by the post, that it Was written by a merchant in his counting- 
houfee, and put down upon a table for the purpose oT being carried 
from thence to the post-office, and that by the course of business 
in the counting-house all letters deposited on this table are carried 
to the post-office by a porter. Hetherington v. Kemp, 4 Camp. 

193. 

509. The pofitea by itself, witliout proof of the judgment thereon, Po*;**'?*- 
is evidence of a verdict for the sum indorsed, and therefore of the 
debt. Garland v. Scoones, 2 Esp. C. 648. 

510. In an action by one defendant in assumpsit against a co- 
defendant, the postea is evidence to prove the amount of the da- 
mages ; but \senible) the indorsement of the costs with the master’s 
allocatur on the postea is not sufficient to entitle the plaintiff to re- . 
cover half of the costs, without producing the judgment. Foster v. 

Compton, 2 Stark ie, 364. 

511. After the existence of an appointment or other fact has been presumption, 
shown, its continuance will be presumed until the contrary appear. 

Rex v, Budd, 5 Esp. C. 230. 

512. Where there has been no fraud on the part of the defendant, 
the presumption of law is against the demand of the plaintiff. Clunncs 
v. Pezzey, 1 Camp. 8. 

513. On proof that goods which cannot be exported witliout a 
licence, were entered for exportation at the custom-house, it will be 
presumed that there was a licence to export them. Van Omeron v. 

Dowick, 2 Camp. 44. 

514. In an action by the assignees of a bankrupt, upon proof that 
the petitioning creditor’s debt once existed, the law will presume 
that It continued down to the time of the bankruptcy. Jackson v. 

Irvin, 2 Camp. 50. 

515. Under a plea of coverture, where it appeared that the de- 
fendant’s husband went abroad twelve years ago. Held, that she 
was bound to prove that he was alive within seven years, Howell v. 

De Pinna, 2 Camp. 113. 

516. If a person who is not a modeller or statuary exposes to sale 
a pirated bust, this is not presumptive evidence of his having made 
it. Gahagan v. Cooper, 3 Catm). 115. 

* 517. Proof that the plaintiff wrote a letter to the defendant, 
purporting to contain a bill of exchange, with directions how the 
product should be applied, and that the defendant soon afterwards 
had a bill in his possession, which answered the description contained 
in the letter, affords presumptive evidence that both the letter and 
the bill found their way to the defendant. Kieran v. Johnson and 
another, 1 Starkie, 109. 

5*18. Where a vessel is proved to have sailed, and has not been 
heard of for two or three years, it is to be presumed that she is lost, 
but at what time an individual who Sailed on board of such vessel 
perished, is to be collected by the jury from the particular circum- 
stances of the case. Watson and wife v. King, 1 Starkie, 121. 

519. It is to be presumed, that a broker who has bought goods 
for his principal, has done every thipg requisite according to the 
usual course of dealing for the completion of the purchase. Boville 
and another v. Bradbury, 1 Starkie, 136- 

520. If the agent to whom goods have been consigned by his 
principal for sale, refuse, after a reasonable time has elapsed, to 
account for them, it is to be presumed that the agent has sold them ; 
and in such case a bill of particulars, stating the demand to be for the 

VoL, V. F f goods 
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goods (which it specifics), and for money had and received, &c;, is 
sufficient. Hunter v. Welsh, 1 Starkie, 224. 

521. The question being, whether a piece of cloth has been re- 
turned by the defendant to the plaintiff, the production of a note 
by the defendant, in which the plaintiff* requests him to return the 
piece by the bearer, hprimd facie evidence to show that the piece 
has been returned ; and the piaintiff* ought to call the bearer of the 
note to show that the piece had not been returned through him. 
Shepherd v. Currie, 1 Starkie, 4\54. 

522. In a declaration for keeping a dog which killed several of the 
plaintiff's sheep, it is alleged that the defendant knew that the dog 
was accustomed to bite and kill sheep : Proof must be given that the 
dog had previously bit sheep ; and the fact cannot be inferred from 
the circumstance of the dog’s having before sprung upon a man. 
Hartley v. Halliwell, 2 Starkie, 212. 

523. There is no fixed rule of law with regard to the, time after 
which a missing ship shall be reputed to be lost. It is in all cases 
a question of presumption, to be governed by the circumstances of 
the particular case. Houstman v. Thornton, 1 Holt, 242. 

Prodiiotion of 524. In trespass for seizing the plaintiff’s ship, Lord Kenyon 
permitted a witness served with a subycena duces tecum by the plaintiff", 
to withhold a warrant of attorney. Miles and another v. Dawson, 
I Esp. C. 405. 

525. Notice to produce papers must be given a reasonable time 
before trial. Sims v. Kitchen, 5 Esp. C. 46. 

526. The solicitor to a commission of bankruptcy is bound to 
produce them when served with a subpoena, Pearson v. Fletcher, 
5 Esp. C. 91. 

5^. A party served with a subpoena duces tecum is bound to have 
the writings at the trial ready to be produced in whatever way be 
came by them; Amey v. Long, 6 Esp. C. 116. ; S. C. 9 East, 485. 

528. Although a paper may be in the legal custody of A,<, if it is 
in the actual possession of 7?., he is bound to produce it under a sub- 
poena duces tecum, Amey v. Long, 1 Camp. 14. 180 a. 

529. If, upon a notice to produce books of account, tliey are 
not produced, this circumstance affords no legal ground for any 
inference respecting their contents, and merely entitles the opposite 
party to prove their contents by parol evidence. Cooper and an- 
other V. Gibbons, 3 Camp. 363. 

530. A solicitor to a third person is bound to produce his client’s 
lease executed by the defendant, provided the production will not 
operate to the prejudice of his client. But if the reading of such 
a document would operate to the prejudice of a third person, the 
court will not direct it to be read. Copeland v. Wattss and another, 
1 Starkie, 95. 

531. Service of notice on the wife of the defendant’s attorney at 
his lodgings to produce a lease, on the evening before trial, is insuf- 
ficient. Doe ex dem. Wartney v. Grey, 1 Starkie, 283. 

532. Notice to the defendant to produce an order relating to the 
ship which it appears the defendant has delivered to the captain, is 
sumcieiit, on default of production, to entitle the plaintiffs to give 
^arol evidence of the order, since the possession of the captain is 
for this purpose the possession of the defendant. Baldney and an- 
other V. Ritchie, I Starkie, 338. 

533. Upon 0. subpoena duces tecum a witness is bound to produce a 
paper which he has in his actual custody, though the legal right and 

16 property 
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property in sucl^ belong to another. The court, however, in 

cases, #itr^xercise their discretion i^i deciding what papers 
^aj[ pc proiluct^, and un^er what qualifications, as "respects the 
interest of the Sufch withers is * bound to prOdUde them, 

^ough tpere be a regukr way prescribed by law for obtaining such 
apeiiments. Cor^eri«v.' Dubois, I |Iolt. 

' 5^4. tn an aefion Tor repairing a cart, an entry in the books of Propeity. 
the receiver of duties on carts, is not evidence of property in the 
defendant, wjlnoiit proof ihat it was made at his instance. Weaver 
y,' Prentice and ahpther, 1 Esp. 0. 369. 

4^5. Acts of dwhership are conclusive evidence of property 
against supposed unexercised rights. Curzon hhd another v. Lomax, 

5]p:sp.C. pO. ' ^ - 

o$6. In (trover for bank-notes, to prove that they belonged to tlie 
plaintiff, the evidence Whs, that they had beeii delivered out by a 
banter’s clerk (to what person he could not tell) hi payment of a 
cheque which was payable to the plaintiff or bearer. This held to 
be primd evidehbe of property. Greenstrect v. Carr, 1 Camp. 

551. 

537 * Possession is primd Jade evidence of property in negotiable 
instruments. Therefore, in trover for a bank-note, it is not a primd 
Jacie case for the plaintift* to prove that the note belonged to him, and 
thpf the defendant afterwards convened it; and the defendant will 
not be called upoii to show his title to the note, without evidence 
from the other side that he got possession of it maid fidcy or without 
consideration. King V. Milsom, 2 Camp. 5. 

538. fn an action for rent, to entitle the tenant to deduct the Poperty (ax. 
property tax, it is sufficient to pfove the payments to the collector, 

without producing the assessments. Philips v. Beer, 4 Gamp. 266. 

539. A record is cortclusive of those matters only which appear Record, 
upon the face of it, and not by collateral evidence, to have been 
litigated- Sintzenick v, Lucas, i Esp. N. P. C. 44. 

540. To prove an examined copy of a record, it is sufficient for a 
witness to swear, that he examined the copy while another person 
re^d the original. Reid v. Margison, 1 Camp. 469. Giles v. Hill, 

1 Camp. 47l n. S. P. 

541. Before a document can be read as a record, it must be proved 
either that it came out of the hands of the officer of the court, or 
from the proper place of depositing the records of the court of which 
it professes to be a record, and the contents of the document itself 
cannot be called in aid in support of such proof. AdamthWaitc v. 

Synge, 1 Starkie, iSS. » t 

542- The 'inspection of a record is within the peculiar province of 
the court; and therefore if a doubt arise as to any ‘word upon a 
record, the court, and not the jury, must resolve thfet doubt. Hex 
V. ifiupks, 1 Starkie, 521. 

543 . It is evidence of the insufficiency of pledges in replevin^ that Replevin, 
^th^y have made default in the payment of debts Which ' they had 
promis^, on application, to discharge. Gwyllim vl Scholey and 
miother, 6 %p. C. 100.' 

,54^- iT^n r^tevinf Che declarations of the person under whom the 
defendant makes cognizatibe', are hot evidence fdr th^ plaintiff. 

Ji^k V. Hora, " 2 

^545. If the abandonment of a contract be made the ground of an Rescinding 
action, it is not competent tb tlfe plaintiff to show tlfat a contract contracu, 

, h^s existed and been abandoned, without proving the specifib' con- 
Cract. Walter vl ConstaWb; ^ ESpl C: 65S^ P. 306. 

F f 2 546. In 
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546. In an action for money had and received, to recover back 
money paid to the defendant, it is not necessary to show that he 
knew he was not entitled to receive it. Robinson v. Anderton, Peake, 
94. 

547. It is matter of evidence whether certain goods are those 
mentioned in a notice or schedule. Holsten v. Jumpson, 4 Esp. C. 
189. 

548. The statute 2 G. 2. c. 26., exempting seamen from producing 
the written agreement for wages, only applies to actions for wages ; 
not therefore to an action by a seaman against the master for a 
wrongful act whicli prevented him from earning his wages. Johnson 
V. Lewellin, 6 Esp. C. 101. 

549. In an action for seamen’s wages, the plaintiff may, under 
2 G. 2. c. 36., give evidence of the contents of the ship’s articles, 
without having served a notice to produce them. Bowman v. Mau- 
zelman, 2 Camp. 315. 

550. Held, that on a count for work and labour, a seaman might 
recover for wages during a hostile embargo in a foreign port, while 
he was imprisoned on shore, on proof that the crew were restored 
to the ship, and that she completed the voyage and earned freight, 
without producing the x)rder by which the embargo was taken off. 
Delamainer v, Winteringham, 4 Camp. 186. 

551. In an action for the seduction of a daughter, the plaintiff may 
prove, in addition to the loss of service, the extent of her sufferings 
and loss as a parent. Bedford v. M‘Cowl, 3 Esp. C. 1 19. 

552. In an action for seducing the plaintiff’s daughter, per quod 
servitiuin amisiU the plaintiff cannot examine witnesses to the daugh- 
ter’s general character, except in answer to evidence of general bad 
cliaracter adduced on the part of the defendant. Bamfield v. Massey, 
1 Camp. 460. 

553. In an action for seducing the plaintiff’s daughter, evidence 
cannot be admitted that the defendant accomplished the seduction 
by means of a promise of marriage. Dodd v. Norris, 3 Camp. 519. 

554. In an action brought by a parent for the seduction of bis 
daughter, it is not necessary to sustain the action, that the daughter 
should be produced as a witness at the trial. Farmer v. Joseph, 
1 Holt, 451, 

555. Where to debt on bond the defendant pleaded, that 1100/. 
was due and no more, and undertook to discharge himself therefrom 
by a set-off; and the plaintiff replied generally, that a larger sum 
was due, to wit, the sum 1750/. Held, that the plaintiff was bound 
to prove, that more than 1 100/. was due. Bell v. Shaw, 1 Holt, 293. 

556. Evidence that the original defendant acknowledged the debt, 
is admissible in an action against the sheriff for a false return. Kemp- 
land V. Macauley, Peake 65. 

557. To connect the sheriff with his bailiff, it is sufficieht to prove 
(by an office copy), the writ, return and indorsement of the bailiff'’s 
name thereon^ and that it is the practice of the sheriff’s office to in- 
dorse the writ with the name of the bailiff to whom the warrant was 
delivered. M‘Neil v, Perchard and another, 1 Esp. G. 263. 

558. In an action against the sheriff for a false return to a 
^/a., to prove that a bill of sale by the debtor was fraudulent, his de- 
claration at the time of executing it are admissible, but not those 
subsequent* to the execution. Phillips v. Earner and another, 1 Esp. 
C. 357. 

559. An indorsement by a sheriff’s officer on his wtoant is evi- 

dence 
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dence against his surety sued by the sheriff, without calling the 
officer himself’. Perchard and another v. Tindall, 1 Esp. C. 394. 

560. Proof’ that the party of whom the sheriff fias returned non 
est invent • might have been arrested, is sufficient in an action for a 
false return. Beckford v. Montague, 2 Esp. 475. 

561. In an action against the sheriff for an escape, the same evi- 
dence of the demand, that would be sufficient against the party 
escaping, is sufficient against the sheriff. Sloman v. Herne, 2 Esp. 
C. 695. 

562. A bill of sale executed by tlm sheriff, reciting the writ, sei- 
zure, and sale of the property, is sufficient to charge him in trespass 
for tiiking it. Woodward v. Larking, 3 Esp. C. 286. 

563. In an action of trespass against the sheriff for seizing the 
plaintiff’s goods, to connect the defendant with the trespass, it is 
sufficient to prove the warrant under which tlie goods were seized 
by the bailiff. Grey v. Smith, 1 Camp. 387. 

564. In an action against the sheriff for a false return to a writ, 
what was said by the bailiff, to whom the warrant under it was di- 
rected, when asked by the plaintiff’s attorney before the return of the 
writ, why he did not execute it? — is evidence against the sheriff. 
North V. Miles, 1 Camp. 389. 

565. So ol’ what the bailiff says, when, after arresting the person 
named in the wrft, he takes him into another county. Bowsher v. 
Calley, 1 Camp. 391. n. 

566. In an action against the sheriff for not arresting a person on 
mesne process, notice of this person being within the defendant’s 
bailiwick given to the undersheriff’s agent in London, is no evidence 
of such notice to the defendant. Gibbon v. Coggon, 2 Carrtp. 189. 

5()7. In an action against the sheriff for a false return, t*i connect 
liim with the acts of a particular officer in the execution of the writ, 
it is not enough to show' that this officer’s name is written in the 
margin of the examined copy of the writ and return. But without 
producing the warrant, it was held to be enough to give in evidence 
a paper issued by the sheriff’s office and directed to this officer, re- 
(juiring him to give instructions I’or making a return to the writ, 
.lones V. Wood and another, 3 Camp. 228. 

568. In an action against the sheriff for an escape upon mesne pro- 
cess, it is enough, without producing the warrant, or giving direct 
evidence of the arrest or escape, to prove the sheriff’s return i.epi 
corpus, and to show that the party did not ])ut in bail, and was not 
in the sheriff’s custody at the return of the writ. Fairlie v. Birch and 
another, 3 Camp. 397. 

569. In order to charge the sheriff with the act of the bailiff in 
an action for extortion, it is not sufficient to produce a copy of the 
precept with the bailifP s name indorsed upon it, although the sheriff 
has returned cepi corpus ; the plaintiff, in such case, must either pro- 
duce the warrant, or prove some recognition of the act of the bailiff 
by the sheriff. But it is not essential, in such case, to produce the 
warrant ; the privity between the sheriff and the bailiff may be proved 
by showing that, upon the arrest, a bail bond was executed and de- 
livered to the bailiff, who returned it to the sheriff, upon which the 
latter made his return of cepi corpus. Martin v. Bell and another, 

1 Starkie, 413. 

570. In an action against the sheriff for an escape on mesne pro- 

cess, an admission by the defendant in the former action as to his 
liability is evidence against the sheriff. Wilson v. Bridges, 2 Starkie, 
42. ^ 
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571* In ^ipn thp ^sHerjiff#. in or4^r tp , connect lii*n with 

Ihe act pf his bailiff^it is sp^cient to prodpoe the with the name 
of the bailiff indorsed upon it, in the sherilS’s , .office, it being the 
course, in the sheriff’s ofpce, to Jn^pjcse upon jthq writ the name of 
the bailiff by whom it is to be executed. Tealby v. Gascoigne, 
2 Starkie, 202. 

572. In.tm action against the sheriff for an escape, the regular 
way of connecting him with his officer, so as to make him responsible 
for his act, is hy production of the warrant. But, any recogni- 
tion by the sheriff, that .the officer acted under his authority, will 
dispense with the necessity of producing it. An indorsement uppn 
the writ (returned and filed by the sheriff) of thp name pf the officer, 
is not sufficient to make the sheriff responsible, without proving that 
his name was written upon it, by the authority, or with the privity of 
the sheriff. The writ, with the sheriff’s return uppn it, is only evi- 
dence against him, to the extent of bis duty under it, and it is no 
part of his duty to annex the officer’s name to the return. Hill v. 

Leigh and another, I Holt, 217. , 

573. In an action against a sheriff for a false return of nulla bo7ia, 
it is sufficient for him to show that, before execution executed, a 
writ of error was allowed, although the levy was made before notice 
of the allowance, since the writ of error operated^ as a supersedeas 
from the time of its allowance. And notwithstanding the levy was 
made before notice of the allowance, yet the return of nulla bona 
is unobjectionable, since after the allowance the levy could not legally 
have been made, Cleghorn v. Desanges, 1 Gow. 66. , 

Ship. 574. In an action on st. 37 Geo, 3. c. 73. against the master of 

one ship for knowingly retaining a deserter from another, if it ap- 
pears that the deserter was serving in his own ship under articles, 
they must be produced by the plaintiff. Martin v. Greenleaf, 2 Esp. 
C. 729. 

575. The register of a ship then registered for the first time is 
evidence of property, without proving how the party became en- 
titled to her. Woodward v. Larking, 3 Esp. C. 287. 

576. Directions to the captain to go on board and take command 
of the vessel, pay tlie seamen, and draw bills on the party for the 
use of the vessel, are evidence of sole ownership. Marsh v. Robin- 
son, 4E8p. C. 99, 

577. The register of a ship is not by itself sufficient proof of owner- 
ship to charge one as owner. Ditchburn v. Spfocklin and others, 
5Esp. C. 31. 

578. To prove that A. is liable as a registered owner of a ship, 

entries in the custom-house books of the port of London, and of the 
out port to which the ship belongs, stating that she was transferred 
to, A, by the original owner, are hot sufficient evidence. Frazer 

v. Hopkins, 2 Camp. 171. 

579., In an action against several defendants for stores supplied to 
,a ship by order of the .captain, the register obtained on the oath of 
one of the defendants h.primd facie evidence of ownership against 
all. Stokes v. Came, 2 Camp. 339. 

\ 580. la an .OjCtion for .stores supplied to a ship, if the defendant 
pleads in abatement, that he is only liable jointly with others,, it is 
not enough for him to produce the ship’s register containing the 
names of himself and those others as owners of the ship. Flower v. 
Young, 3 Camp. 240. . 

581. In an action against the owner of a ship for stores supplied 

to 



Digest.] 


43.5 


Evidence, — Proofi. 

to her, the register purporting to be granted on the oath of the de- 
fendant, and stating him to be sole owner, is no evidence t>f owner- 
ship. Smith V. Fuge, 3 Gamp. 456. 

582. To firove that a ship is British built, a British register so de- 
scribing her is by itself no evidence. Reusse v. Meyers, 3 Camp. 

475.' ■ ■ ' 

583. An entry in the register-book at the custom-house, stating 
that a cettififcate of register was granted on an affidavit by rl. that 
he was an owner, held not admissiblfe as secondary evidence of 
ownership against although ail the affidavits on which registers 
had been granted were burnt at the custom-house. Teed v. Martin 
and others, 4 Camp. 90. 

584. In an action against the owners of a ship, it is sufficient 
primdjacie evidence of ownership, to put in an undertaking to appear 
for them, given before the commencement of the action, by the per- 
son who subsequently acted as their attorn^ in defending it, in 
which he describes them as owners ; without further proof of agency. 

Marshall and another v. Cliff and another, 4 Camp. 133. 

585. In an action against the owmer of a ship for money supplied 
to the captain at a foreign port, it is not sufficient to prove the ad- 
vance of a much larger sum than was necessary for the use of the 
ship, and an application of part of that sum to such uses, and that 
the residue was ^placed to the private account of the captain. It is 
essential to prove the advance of a specific sum, that it was necessary 
for the use of the ship, and that it was so applied in fact. Palmer v, 

Gooch, 2 Starkie, 428. 

5S6. To charge the owners of a ship with money advanced to the 
captain in a foreign countty, the plaintiff must show that it was ne- 
cessary to borrow the money, and must prove the actual application 
of it. Where the paper in which a party charges himseli with the 
receipt of money, likewise contains a discharge of it, it is not admis- 
sible in evidence. Bogle v. Atty, 1 Gow. 50. 

587. The muster roll of a ship’s company is not evidence of the Ship muster 
death 6f a pa;rticular person without proof of identity. Barber v. ** 0 ^. 
Holmes, 3 Esp. C. 190. 

588. In an action for words spoken to A, concerning the plaintiff, Slaiidvr. 
evidence of words (not themselves actionable) spoken to jB., may be 
received to show the malice of the defendant. Mead v. Daubigny, 

Peake, 125. 

589. Where an attorney sues for defamatory words spoken with 
reference to his conduct m a cause, the proceedings therein must be 
proved, (/. c. by a copy of the roll.) Parry v. Coles, 1 Esp. C. 399. 

590. In an action for slander other words besides those laid in the 
declaration may be given in evidence to heighten the malice, unless 
in themselves actionable. Cook v. Field, 3 T. A. 133. 

591. Where slander implies a charge, that the plaintiff was not qua- 
lified to act in the particular character which he assumed, he ought 
to prove his qualification, and it will not be sufficient to show that 
he acted in that capacity. Moises v. Thornton, 3 Esp. C. 4; S. C. 

8. T. R. 303. 

592. In an action for defamation of the plaintiff's general charac- 
ter, evidence of general good character is admissible. King v. 

Waring and wife, 5 Esp. C. 13. 

593. When actionable words laid in the declaration are proved, 
other words actionable in themselves may be given in evidence, to 
show giio nnimoy the former were spokent Russel v. Macquister. 

1 Camp. 49. n. 
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594. In an action for words of perjury, to show the (mo aninwy 
the plaintiff may give in evidence a bill of indictment suosequently 
preferred by the defendant against him, and which the grand jury 
returned ignoramus, Tate v. Humphrey, 2 Camp. 73. n. 

595. In an action for words, which may be understood to convey 
a charge either of felony or fraud ; although they would be action- 
able in the latter sense, as well as the former, if tne declaration con- 
tains an inuendo, that the defendant thereby meant to impute 
felony to the plaintiff ; this is material and must be made out in evi- 
dence. Smith V. Carey, 3 Camp. 461. 

596. In an action for slander, words are given in evidence in order 
to prove malice which are not stated in the declaration, the defend- 
ant may prove the truth of such words. Warne v. Chadwell, 2 Starkie, 
457. 

597. In an action for slander, it is not competent for the defend- 
ant, under the general issue, to offer, in mitigation of damages, evi- 
dence that the specific facts in which the slander consists, and for 
which the action is brought, were communicated to him by a third 
person. Mills v. Spencer, 1 Holt, 533. 

598. It seems that an indorsement by a sheriff’s officer on his 
warrant that he has received the levy money, is evidence of the fact 
without being stamped as a receipt. Perchard and another v. Tin- 
dall, 1 Esp. C. 396. 

599. Goods consigned to A.y upon their arrival, are lancjed on the 
defendant’s wharf ; the plaintiff*, in an action of trover, may prove 
his title by parol, although the bill of lading which has been in- 
dorsed to him cannot be received in evidence for want of a stamp. 
Davis v. Reynolds, 1 Starkie, 115. 

600. The plaintiff having signified, by a printed prospectus, the 
terms on which he is ready to engage to perform particular services, 
may, in an action against one who has employed him to render those 
services under a parol agreement, read the printed prospectus to 
show what the terms were, although it is not stamped, Edgar v. 
Blick, 1 Starkie, 464. 

601. In an action for work and labour, a proposal on the part of 
the defendant, which was not finally acceded to, containing an esti- 
mate of the amount of the work, may be read in evidence by the de- 
fendant, although it be not stamped. Pcoiford v. Hamilton, 2 Starkie, 
475. 

602. In an action for not accepting stock agreed to be transferred 
on request, an averment that the plaintiff was ready and willing to 
transfer, and requested the defendant to accept the stock which he 
refused, can only be satisfied by showing an actual tender and refusal, 
or that the plaintiff waited at the bank on the day when it was un- 
derstood that the transfer was to be made, until the close of the 
transfer books, which was the latest time when the transfer could be 
made. Bourdenave v. Gregory, 5 Esp. C. 115; S. C. 5. East, 107. 

603. Semfblcy That in an action for not accepting stock, it is not 
necessary by the statute 7 Geo. 2. c. 8. s. 6., for the plaintiff to show 
that he transferred the stock to another at the next possible transfer 
day after default made by the original contractor, provided the 
stock were transferred before the action bwiught; though if the 
plaintiff might have obtained more for the stock by a sale on any 
intermediate day between the original default and the actual sale, 
that will go in reduction of the damages sustained by the plaintiff by 
such default. Bourdenave v. Gregory, 5 Esp. C. 115; S. C. 5 East, 
107. 


604. In 
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604. In an action jagainst a surety, the principaFs admissions arc 
evidence against him. Perchard and another v. Tindall, 1 Esp. C. 
395. 

605. In an action on a guarantee for the debt of a third person, 
signed by one of two partners in the pai tnership firm, it is necessary 
to give some evidence beyond the relationship df partners subsisting 
between them, that the one who signed had authority to bind the 
other by the guarantee. But for this purpose it would be sufficient 
to prove a parol acknowledgment from the other partner subsequent- 
ly to the giving of the guarantee, or to show a previous course of 
dealing, in which similar guarantees had been given in the partner- 
ship firm with the privity of both partners. Duncan v. Lowndes and 
another, 3 Camp. 478. 

606. Where a declaration avers that an action was depending, and 
upon which fact the plaintifTs right of suit depends, it must be 
proved. Parry v. Collis, 1 Esp. C. 399; Herbert v. Jones, Id. 442. 

607. A promise to pay the debt of another, need not be proved 
to be in writing, when the defendant pleads a tender to the count on 
such promise. Middleton v. Brewer, Peake, 15. 

608. In an action on 5 Eliz. c. 4., for setting to work in a trade, 
a person who has not served an apprenticeship, if the trade is not 
enumerated in the statute, some evidence must be given that it was 
known and practised in England when the act passed. Martins v. 
Gallo way ,ii3 Camp, 121. 

609. A great number of placards, announcing a public meeting 
in Spa Fields, having been printed, the prisoner takes twenty -five of 
them away from the printer’s, one of the remaining placards may be 
read without any preparatory evidence as to the original manuscript, 
and without notice to the prisoner to produce the twenty-five copies. 
Ilex v. Watson, 2 Starkie, 129. 

610. Evidence admitted of a seditious speech spoken by the pri- 

soner, although not set out in substance as an overt act. Hex v. 
Watson, 2 Starkie, 132. ' 

611. In treason and felony, evidence may be given of the finding 
articles secreted, although the}" were found at a time subsequent to 
the prisoner’s apprehension, Rex v. Watson, 2 Starkie, 137. 

612. Papers found in the lodgings of a co-conspirator, at a period 
subsequent to the apprehension of the prisoner, may be read in evi- 
dence, although no absolute proof be given of their previous ex- 
istence, where strong presumption exists, that the lodgings had not 
been entered by any one in the interval between the apprehension 
and the finding, and where the papers are immediately connected 
with the objects of the conspiracy as detailed in evidence. Rex v. 
Watson, *2 Starkie, 140. 

613. Queere. Whether seditious questions and answers found in 
the possession of a co-conspirator, but not published, may not, from 
their close connection with the nature and object of the conspiracy, 
be read in evidence, although no positive and direct proof be given 
that use was to be made of this or any other such instrument in fur- 
therance of the design. If such positive evidence were to be given, 
the document would certainly be admissible. Rex v. Watson, 
2 Starkie, 141. 

614. In trespass q, c.f.^ the defence is that M. P. was the owner 
of the locus in qu0^ and that the defendant entered by the direction 
of M. P; a declaration by M. P. made subsequent to the act com- 
plained of, is inadmissible. Garr and another v. Fletcher. 2 Starkie, 

71. 
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-Proof of ttotioe^f trifil may rhe, by prq4vi<5i^g the i^suo with 
notice indorsetl proving deliyery, of the issue; ]()ut not by p^rpl. 

Thomas v. Ansley and another, 6 Esp. C. 80. 

616. A deipand in )Writing left at the defendant’s hoitse, and a 
iH>n^con)pliance therewith, are sufficient evidence of a opnv.efsion 
injtrover. Logan v. Houlditch and others, 1 E)sp. N. .P. C. 22- 
617* If A. sends goods by i?., a conjmon carrier, to»))e delivered 
to:C., proof tliat .S. asserted he had d^^ii^eired the gopds to ;C., 
whereas in teuth C. Iiad never received them, is not su^iept evi- 
dence of conversion; to support trover against B. Al^tersol v. Luapt, 
I’Camp. 409. 

*618. In trover- for a deed, the evidence of conversion was, tliat 
when the deed was demanded from the defendant, he said, he,, would 
not deliver it. up, but that h was then in the hands of his attorney, 
who had a lien upon it. This held sufficient. Smitii v. Ypung, 

1 Gamp. 489. 

-619. If A. daimipg goods under .a fraudulent bill of sale from i?., 
bring trover against C., for taking them in execution as. belonging 
to B.j C. must prove the judgment against B., although the sale 
from B» to A, was merely colourable and void ns against creditors, 
^teel V. Brown, 1 Camp. 512. n. 

620. Refusal to deliver goods by person ignorant of real owner 
no evidence of conversion. Green v. Dunn, 3 Camp. 215. 

621. Proof that the defendant in trover stated that he sold tlie 
property in question on the plaintiff’s account, is not primd Jade 
evidence of a conversion. English v, Charters, 2 Starkie, 30. 

622. In an action of trover against the defendant for not delivering 
some wine deposited with her, by way of security for an advance of 
money, held that it was not sufficient evidence of a conversion to 
show, that her so*, who acted as her general agent, refused to give 
it up, and that it was necessary to prove, that such agent acted under 
a spedal direction in order to make the defendant liable. Pothonier 
and miother v. Dawson, 1 Holt, 383. 

623. In trover for a landau, proof of a demand of the landau and 
non-delivery in pursuance of it, is evidence of a conversion. Watkins 
V. Woolley, 1 Gow. 69. 

624. An account in the hand writing of the person borrowing 
money, is no evidence for the lender in an action for usury brought 
against him by a common informer. Maugham gui lam v. Walker, 
Peake, 163. 

625. In suits against vendors of real property for not comple^ng 

the purchase, the vendor in making out his title, need not prove the 
execution of deeds . annexing rights appurtenant to the premises. 
Thomson v. Miles, 1 Esp. N. P. C. 185. * 

626. Where the vender of goods has obtained them by frand, as 
against tlie real owner, the vender must prove that the sale was bond 
Jide, Wright V. Lawes, 4 Esp. C. 82. 

627. Where a purchaser seeks to recover back his deposit upon 
the grounds of a defeat of title, he must prove that the title is defec- 
tive ; opinions of council against it are not sufficient. Camfi^l^l v. 
Gilbert, 4 Esp, C. 221. 

628. In an action for the value of an article ordered of the plain- 
tiff the defendant, but returned by the defendant to the plaintiff, 
it is incumbent on the plaintiff to prove, that it jyas agreeably to the 
ord§r. Hayden v. Howard, 1 Ci^mp. 180. 

- 629. In an action against a vender for a deceitful representation, 

the 
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the plmntiff prove that deceit wag used by the defendant for 
the purpose of throwing the plaintiff off his guard, and preventing 
him from being vigilant. Dawes v. King, 1 Starkie, 75. 

630. In an action for the price of clover seed sold by sample, the 
defendant contends that the seed delivered did not accord with the 
sample; before he caft go in to such a defence, he must prove that he 
gave notice of his objection to the plaintiff. Groning and another 
V. Mendham, 1 Starkie, 257. 

631. Proof that the plaintiff Sent goods to the defendant resident 
in a foreign country, upon the order of merchants residing in Lon- 
don, and that the defendant received and used the goods, primd 

facie evidence of goods sold and delivered to the defendant. Bennett 
and another v. Henderson, 2 Starkie, 550. 

632. In an action of replevin betweefi the assignees of a bankrupt Verdict, 
(who was formerly tenant to A.) and the bailiff who distrained, one 

issue is whether the assignees are tenants to A verdict against 
the assignees on this issue, is afterwards conclusive as to the tenancy 
of the assignees in an action brought by A, for rent. Hancock v. 

Welsh and another, 1 Starkie, 347. 

633. A will of lands being lost, the probate is not admissible as 'Vill. 
secondary evidence of its contents. Doe v. Calvert, 2 Camp. 389. 

634. On proof that a will of lands had been lost, parol evidence of 
its contents may be received from a witness who heard it read over 
before th^ testator’s family on the day of his funeral. 2 Camp. 

390. n. 

635. Although the probate of a will has been produced, the will 
itself cannot be read in evidence upon the mere production of it by 
the officer of the ecclesiastical court, without some indorsement 
upon it for the purpose of authentication. Rex v; Barnes, 1 Starkie, 

243. 

636. It is no objection to an action for not producing a paper under Witness, 
a suhpeena duces tecuni^ that the defendant, being called as witness, 

had sworn at the former trial, that he had it not in his possession, 
and knew nothing of it. Araey v. Long, 1 Camp. 16. 

637. If a witness answers questions to which he might have de- 
murred as subjecting him to penalties, his answers may be used 
against him to all legal purposes ; and therefore, in an action on 
5 Geo. 2. c. 30. s. 21., the defendant’s examination before the com- 
missioners may be given in evidence, to show that by his own con- 
fession he had concealed property of the bankrupt. Smith v. Bead- 
nell, 1 Camp. 30. 

638. A, was examined before two magistrates on an information 
against for having smuggled spirits in his possession ; and was af- 
terwards examined on the trial of an indictment against j5., for as- 
saulting revenue officers while they' were attempting to Seize the 
same spirits. On this last occasion, A, swore that he had always 
given the same account of the transaction. Held, that the record of 
il.’s conviction on the information, in which A.*s evidence before the 
magistrates was set out, was not legal evidence to contradict A., by 
showing that he had given a different account of the transaction when 
first examined. Rex v. Howe, 1 Camp. 461. 

639. The evidence which a person has given before a committee 
of the House of Commons, is afterwards admissible against him on 
a criminal charge. . Rex v. Merceron, 2 Starkie, 366. 

640. Even admitting that a clerk of the post office, or other scien- Writing, 
tilic person, may be examined as to whether a handwriting is forged 

or 
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or genuine, his opinion, formed from a comparison of the writing in 
question with one admitted to be genuine, is inadmissible. Stranger 
V. Searle, 1 Esp. N. P. C. 14. 

Evidence . — Witness* 

1. A person indicted for a misdemeanor, or a felony, may be le- 
gally convicted upon the uncorroborated evidence of an accomplice. 
Ilex V. Jones, 2 Camp. 132. 

2. A broker is a witness to prove a contract ; but in an action 
brought against the principal for negligence and misconduct in the 
course of his employment in the purchase of certain bales of tobacco, 
the broker who made the contract for him cannot be called to prove 
that there was no negligence or misconduct in the execution of it, 
witliout a release from his principal. Gevers and another v.. Main- 
waring, 1 Holt, 139. 

3. In an action for goods sold, a person who entered into a contract 
for the purchase of the goods in nis own name is not a competent 
witness to prove that he purchased them as the agent of the defend- 
ant. M*Brain v. Fortune and another, 3 Camp. 317. 

4. In an action for taking an excessive distress, the broker who 
made it is not a witness for the defendant, unless released. Field v. 
Mitchell, 6 Esp. C. 73. 

5. One who has executed an instrument for another, cannot be 
examined touching the affair, until proof of the authority under which 
it was executed, Johnson v. Mason, 1 Esp, N. P. C. 90. 

6. A witness, for the purpose of refreshing his memory, may refer 
to entries in a book which he did not write with his own hand, but 
which he regularly examined, from time to time, soon after the^ 
were written, and while the facts stated in them were fresh in his 
recollection. Burrough v. Martin, 2 Camp. 112, 

7. Where th^ question is as to the time of an act of bankruptcy, 
a witness may recur to his deposition before the commissioners, to 
refresh his mefnory. Vaughan v. Martin, 1 Esp. C. 440. 

8. A witness, having made entries, though not from original 
documents, may refer to them, that he may be able to state at what 
time a particular entry was made. Rogers v. M‘Carty, 3 Esp. C. 
106. 

9. The counsel for the plaintiff may suggest to the witness called 
to prove the partnership of several members of a firm who are 
plaintiffs, the names of the component members of the firm. Acerro 
and others v. Petrorii, 1 Starkie, 100, 

10. In order to identify a person in court with one whom the wit- 
ness has described, the attention of the witness may be directed to 
the person in court, and he may be asked whether that is the person 
of whom he has spoken. Rex v. Watson, 2 Starkie, 128. 

11. An arbitrator is competent to prove admissions made before 
him by either party, unless with a view to a compromise. Gregory 
V. Howard, 3 Esp. C. 113. 

12. In case for maliciously holding to bail, where it appeared that 
the original cause was referred to arbitration, and the arbitrator de- 
termined on the examination of the parties and inspection of their 
books, that nothing was due, he cannot be called to prove those 
facts. Habershon v, Troby, 3 Esp. C. 38. 

13. An instrument executed in the presence of a subscribing wit- 
ness cannot be proved by any other person, even after it is cancelled. 
Breton v. Cope, Peake, 41. 

14. The 
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14. The execution of an attested deed can only be proved by the 
subscribing witness, if forthcoming, and not by the admission of the 
party, or one who executed for him. Johnson v. Mason, 1 Esp. 
N.P.€. 89; 

1 5. The rule relative to the proof of attesting instruments is pre- 
cisely the same, whether the instrument is the foundation of the 
action, or comes in collaterally as part of the evidence in the cause. 
Manners v. Postan, 4 Esp. C. 239. 

16. The rule relative to the proof of attested instruments holds, 
even against an admission by the defendant in an answer to a bill 
filed against him for a discovery. Call v. Dunning, 5 Esp. C. 16. ; 
S. C. 4 East, 53. 

1 7. An attested instrument must be proved in the regular way, 
tliough produced on notice by the adverse party. Johnson v. Lew- 
ellin, 6 Esp. C. 101., over-ruling Rex v. Middlezoy, 2 T. R. 41. 

18. If an attesting witness to a deed confesses in extremis that it 
is a forgery, this confession may be given in evidence to defeat the 
deed. 1 Camp, 210. 

19. If the plaintiff declares upon a deed, and there is no plea of 
non est factum^ still, if at the trial he would read any part of the 
deed which is not upon the record, he must prove it by the attesting 
witness in the usual way. Williams v. Sills, 2 Camp. 519. 

20. If an indorsement upon a promissory note purports to have 
been attested by a subscribing witness, the witness must be called to 
prove such indorsement. Hone v, Metcalf, 1 Starkie, 53. 

21. When a warrant to distrain has been signed by an attesting 
witness, that witness must be called to prove it. Higgs v. Dixon, 
2 Starkie, 180. 

22. Upon the trial of an issue whether the date of an annuity*^ 
deed has not been altered, the attesting witness must be called. 
Edinburgh v. Crudell, 2 Starkie, 284. 

23. An acknowledgment to an attesting witness of having exe- 
cuted a deed, without a formal execution in his presence, is suffi- 
cient. Powell and another v. Blackett, 1 Esp. N. R C. 97. 

24. In proving the execution of a bond, it is not necessary that 
the attesting witness should be able to state that the blanks were 
filled up at the time of execution. England v. Roper, 1 Starkie, 
304. 

25. In ejectment by the heir against the devisee, to prove the will 
the devisee need only call one of the subscribing witnesses. Doe ex 
dern. Stutsbury and others v. Smith and wife, 1 Esp. C. 391. 

26. A person who sees an instrument executed, but is not desired 
by the parties to attest it, cannot, by afterwards putting his name to 
it, prove it as an attesting witness. M‘Craw v. Gentry, 3 Camp. 232. 

27. If the name of a fictitious person be put as a subscribing 
witness to a deed, proof of the party’s handwriting is sufficient. 
Fasset v. Brown, Peake, 23. 

28. Where the subscribing witness to an instrument denies having 
any knowledge of its execution, it may be proved by proving the 
handwriting of the party to the instrument, or by any person present 

^ at the execution, though he is not indorsed as witness, if the 
subscribing witness swears that the party did not execute. Ley v. 
Ballard, 3 Esp. C. 173. n. 

29. Semble, that where the plaintiff serves the defendant with 
notice to produce an instrument in his possession, under which both 
parties claim the same interest, it is not necessary for the plaintiff 
to prove the execution of the instrument by the testimony of the 

sub- 
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aubscribing witness. Alitcr^ where tlieir interests are adverse. 
Knight V. Martin, 1 Gow. 26. 

Where a subscribing witness is resident abroad, evidepce of 
his hand-writing is to be given as if he were dead. Holmes v. Poutin, 
I^ake, 99. 

31. Where an attesting witness is not amertable to the process of 
the court, proof that the signature is his handwriting is evidence of 
the attestation and execution. Cooper v. Martin, 1 Esp. N. P. C. 2. 

32. Where the attesting witness to an instrument on which the 
defendant is sued, has married the plaintiff, proof of the defendant’s 
handwriting is sufficient. Buckley v. Smith, 2 Esp. G. 697. 

33. What is sufficient evidence of the attesting witnesses to a deed 
being out of the country, to let in evidence of his handwriting. 

1 Camp. 304. 

34. If a deed purports to be executed by A, in the presence of il., 
as attesting witness, and B. swears truly that it was not executed 
by A, in his presence, the deed cannot be proved by evidence ol' 
A.’s handwriting, or of an acknowledgement by A. that lie had 
executed it. Phipps v. Parker, 1 Camp. 412. 

35. In an action on a post-obit bond, it appeared that the attest- 
ing witness was an attorney, who formerly had an office in London, 
and resided at Sydenham. Held, that it was not enough to let in 
evidence of his handwriting to prove the execution of the deed, 
that he had disappeared from his office in London for a twelve- 
month before the trial, and had not been heard of during that period 
by persons who knew him, without showing that search bad been 
made after him at the house he occupied at Sydenham. Warded v. 
Fermor, 2 Camp. 282. 

36. But evidence of his handwriting was admitted, on proof that 
a twelvemonth ago a commission of' bankrupt had been sued out 
against him, to which he had never appeared. Warded v. Fermor, 

2 Camp. 282. 

87. If the attesting witness to a deed swears that be did not see 
it executed, it may be proved by evidence of the handwriting of the 
party. Fitzgeral v. Elsee, 2 Camp. 635. 

38. So, if the subscribing witness to a promissory note swears that 
he did not see it drawn, it may be proved by evidence of the hand- 
writing of the maker. Lemon v. Dean, 2 Camp. 636 n. 

39. Where an attesting witness becomes insane, the instrument 
may be proved by evidence of his handwriting. Currie v. Child and 
others, 3 Camp. 283. 

.40. It is no sufficient ground for receiving evidence of the hand- 
^writing of a witness, which would be receivable if he were dead, 
:tliat he is unable to attend the trial from indisposition, and lies 
ovithout hopes of recovery. Harrison v. Blades and anotlier, 3 Camp. 
487. 

41. An attesting witness to a bond resides in Ireland; scmblci his 
handwriting may be proved, although no steps have been taken to 
procure his personal attendance. Hodnett v. Forman, 1 Starkie,90. 

42. An attorney who prepares deeds which are granted on an 
usurious consideration, may be called as a witness to prove the 
usury. Duffin v. Smith, Peake, 108. 

43. An attorney was admitted to prove -an offer made by him on 
his client’s authority, not with -a view to a compromise, but as an 

ouiright. Turner v. Railton, 2 Esp. C» 474. 

The rule of evidence touching confidential communicatu^is 
between attorney and client,- holds wliere, tbouglx the-action is be- 
' tween 
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tween third persons, the client is the party r^lly coticerned ; thus# 
where the shcrift’ is sued for tlie client's escape. Sloman v. Herne, 

2 fesp. C. 697. 

45. The attorney of a party in the cause, if a subscribing witness 
to a deed, may be examined concerning the execution. Kobson 
and another v. Kemp* and another, 4 Esp. C. 235. ; S. C. 5 Esp. C. 

52. 

46. An attorney cannot be examined as to any fact with Which he 
has become acquainted only by having been entrusted as ati attorney. 

Robson and another v. Kemp and anothei", 5 Esp. C. 52. 

47. An attorney is not bound to disclose circumstances relative to 
a bill of exchange with which he became acquainted under his re- 
tainer. Brard v. Ackerman, 5 Esp. C. 120. 

48. having a demand upon i?., B» before A. commences any 
action, employs C. his attorney to make certain propositions to A. 
upon the matters in difference between them. C. cannot be examined 
as to what J5. said upon the occasion, for this is to be considered a 
privileged communication between attorney and client. But what 
C. said when he made the propositions to is good evidence against 
J?., without further proof of C. being authorised by him, than the 
fact of C. being his attorney. Gainsford v. Grmnmar, 2 Camp. 9. 

49. An attorney is not at liberty to disclose in evidence what has 
been confidentially communicated to him by a elieht, although the 
latter be no party to the cause before the court. Rex v. Withers, 

2 Camp. 578. 

50. Bail to the sheriff are incompetent witnesses for the defendant, 
where an attachment against the sheriff for not putting in bail stands 
as a security. Piesley v. Von Esch, 2 Esp. C. 605. 

51. In an action by the sheriff* on a bail-bond, the bound bailiff w ho h«iIiH'. 
made the caption is a competent witness to prove the execution of 

the bond, if the defendant, knowing his situation, asked him to 
become attesting witness. Honeywood v. Peacock, 3 Camp, 196. 

52. A bankrupt who has not paid 155. in the pound under a second Bailment, 
commission, cannot be a witness for the assignees under that com- 
mission, although he has obtained his certificate and released his 
allowance and surplus. Kennet v. Greenwollers, Peake, 3. 

53. A creditor is a witness to prove an act of bankruptcy, if he Kmkrupt. 
releases to the assignees. Koopes v. Chapman, Peake, 19. 

54. It seems that in an action by the assignees of a bankrupt for 
a payment made in contemplation of bankruptcy, the bankrupt (or 
his wife) may be a witness to prove that fact, since, by establishing 
the claim, the defendant becomes a creditor for the amount. Jour- 
daine v. Lefevre and others, 1 Esp. N. P. C. 67. 

55. The converse of the rule, that a bankrupt is inadmissible to 
prove the act of bankruptcy, does not hold but that he may be 
examined touching the motive which prompted the act. Oxaae v. 

Perchard and anoUier, 1 Esp. C. 28*7. 

56. In cases of bankruptcy it may be asked whether the bankrupt 
was not distressed at a particular period by bills becoming due, 
without first calling for the bills. Sikes and others v. Marshal, 

2 Esp. C. 706. 

57. In a suit by the indorsee of a note against the niaker, the 
indorser, an uncertificated bankrupt, is competent to disprove the 
plaintiff's title. Sikes and others v. Marshal, 2 Esp. C. 707. 

58. Where a bankrupt receives a denfumd i^ich his cerdfieate 
wmuld otherwise discharge, the creditor is aif in conqie tear witness to 

support 
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support the petitioning creditor’s debt under a subsequent commis- 
sion. Roberts v. Morgan, 2 Esp. C. 7S6. 

59. In an action for fraudulently misrepresenting the circumstances 

of B,y a creditor of J9., since become bankrupt and uncertificated, 
is a competent witness for the plaintift*. Burton v. Loyd, 3 Esp. C. 
207. . ^ 

60. A bankrupt is incompetent to explain an equivocal act of 
bankruptcy. Hoffman v. Pitt, 5 Esp. C. 22. 

61. The rule that a bankrupt is incompetent to support the com- 
mission, applies as well on cross-examination as examination in chief. 
Wyatt V. Wilkinson and another, 5 Esp. C. 187. 

62. A creditor of a bankrupt who has not proved his debt under 
the commission is a competent witness to support the commission, 
although not to increase the estate. Williams v. Stevens, 2 Camp. 

301. 

63. In an action by the assignees of a bankrupt, the petitioning 
creditor is not a competent witness to support the commission, al- 
though he may be called on the other side to prove it invalid. Green 
V. Jones, 2 Camp. 411. 

64. Where in an action on a promissory note against two defend- 
ants, one pleads his bankruptcy and the other the general issue, the 
former cannot, on proof of his certificate, be made a witness for the 
latter. Currie v. Child and others, 3 Camp. 283. 

65. Upon an issue to try the validity of a commission of bankrupt, 
a creditor is not a competent witness to support the commission, 
although he does not appear to have proved under it. Adams and 
others v. Malkin and others, 3 Camp. 543. 

66. A petitioning creditor is a competent witness to defeat the 
commission, and even to cut down the petitioning creditors’ debt. 
Loyd and others v. Stretton, 1 Starkie, 40. 

67* Queere, whether in an action by the assignees of a bankrupt, 
tbe petitioning creditor is compellable in a court of law to produce 
the bill of exchange drawn and indorsed by the bankrupt, on which 
the petitioning creditor’s debt is founded ? A petitioning creditor 
called for the mere purpose of producing such a document, cannot, 
although he has been sworn, be cross-examined by the defendant. 
Reed and another v. James, 1 Starkie, 132. 

68. A bankrupt in an action by the assignees against a judgment 
creditor who has taken the goods of the bankrupt in execution, is 
competent to prove that the creditor knew that the bankrupt was 
insolvent at the time of the execution. Reed and another v. James, 
I Starkie, 134. 

69. Upon an issue to try whether an act of bankruptcy has been 
committed, a creditor is incompetent as a witness, although he has 
not proved under the commission. Crooke v. Edwards, 2 Starkie, 

302. 

70. On a prosecution against several persons for conspiracy, the 
wife of one of the defendants is an inadmissible witness for the 
others ; a joint offence being charged, and an acquittal of all the 
other defendants being a ground of discharge for the husband. Rex 
y. Lpeker and others, 5 Esp. C. 107. 

71. A barrister is not obliged to give evidence as to what he 
stated on a motion in court. Curry v. Walter, 1 Esp. C. 456. 

72. The proper question to be asked, a witness, in order to ground 
an objection to his competency, is not whether he believes in Jesus 
Clirist or the Holy Gospels, but whether he believes in God and a 
future state? Rex v. Taylor, Peake, 11. 


73. In 
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73. In an action against the maker of a promissory note, too in- Bill of ex- 
dorser is a good witness to prove it paid. Charnngton v, Milner, change. 
Peake, 8, 

74. Qucerc, whether a party to a negotiable instrument can in an)^ 
case be admitted as a witness toin validate it? Phetheon v. Whitmore, 

Peake, 40. It is now settled that he may. 

75. The drawer of' a bill of exchange maybe a witness for the 
acceptor to prove it paid, Humphrey v. Moxon, Peake, 52. Bnt 
quare, if he has had regular notice of the bill having been disho- 
noured ? Ibid. 

76. Queers^ whether the indorser of a bill of exchange is an ad- 
missible witness to invalidate it? Adams v. Lingard, Peake, 118. 

77. The drawer of a bill of exchange given for an usurious con- 
sideration is a good witness to prove the usury, in an action against 
the acceptor, upon being released by him. Rich v. Topping, Peake, 

224. 

78. In an action by an indorsee against the acceptor, the indorsor, 
on the acceptor releasing tv) him, is competent to prove that the 
indorsement was for an usurious consideration. Rich and another v. 

Topping, 1 Esp. N, P. C. 176. * 

79. In an action against the drawer of a bill, th& acceptor is com- 
petent to prove that he had no elFects. Staples v.Okines, 1 Esp.C.S32. 

80. In an action by the indorsee against the acceptor, the indorser 
having given the acceptor a counter security, is an incompetent 
witness for him. Pinkerton v. Adams and another, 2 Esp. C. 611. 

81. If the defence to an action by the indorsee of a bill is that lie 
took it knowing that it was given as security for another bill, his 
witness, called to prove his title, may be asked by the defendant 
whether the plaintiff did not know that the bill was given for another, 
without first producing that bill. Sikes and others v. Nairsball, 

2 Esp. C. 706. 

82. In an action against the acceptor of a bill, the drawer is a 
competent witness for the defendant to prove that it has been paid, 
even though he is in prison under a charge of having forged the bill. 

Barber v. Gingell, 3 Esp. C. 62. 

83. In an action against the acceptor of a bill, the drawer is a 
competent witness for the plaintiff to prove the handwriting of the 
acceptor. Dickinson v. Prentice, 4 Esp. C. 32. 

84. In an action by the indorsee against the acceptor of a bill pay- 
able to the drawer’s own order, the drawer is admissible to })rove 
usury in the discounting of the bill. Brardv. Ackerman, 5 Esp.C. 119. 

85. In an action by the indorsee against the drawer of a bill of 
exchange drawn without consideration, the payee, who indorsed 
k to the plaintiff in payment of goods, is a competent witness to 
prove the consideration for the indorsement. Shuttleworth v. Ste- 
phens, 1 Camp. 408. But in an action by the indorsee agaiilst the 
maker of a promissory note without original consideration, if the 
maker has become bankrupt and obtained his certificate subsequently 
to the date of the note, he is not a competent witness for the de- 
fendant. Maundrell v. Kennett, 1 Camp. 408 n, 

86. In an action by the indorsee against the drawer of a bill of 
exchange, a prior indoser is a competent witness to prove that the 
defendant promised to pay the bill after it had become due, Stevens 
V. Lynch, 2 Camp. 332. 

87. The joint acceptor of a bill of exchange is not competent to 
prove a set-off, in an action by the holder against the drawer, Main- 
waring v. My tton, 1 Starkie, 83*. 

Voj... V. G g 88, The 



ACTION. 


444 


[Nisi Priv^ 


88. Tlie indorsee of a bill, in an action against the acceptor, 
having called a witness to prove the indorsement, who disproved it, 
the plaintilF was afterwards allowed to call the indorser himself to 
prove his own indorsement. Richardson v. Allan, 2 Starkie, 334. 

89. Ai, who is indebted to gives him a bill of ,C., drawn by 
C. within the knowledge of A., to accommodate the drawee, to get 
discounted. instead of discounting it, holds the bill as a security 
for the debt of A,y contending that A. gave it to him by way of 
payment of his debt. In an action upon this bill, brought by Bi» 
against C., A, is not a competent witness to prove, on the part of 
the defendant, that he delivered the bill to B, merely to get it dis- 
counted, and not as payment, without a release. Because, in the 
event of the plaintiff’s recovering, he would be liable to the costs of 
the action brought against C. as special damage, in an action against 
himself for the violation of his duty. Harman v. Lasbrey, 1 Holt, 
390. 

90. In an action against the acceptor of a bill of exchange ac- 
cepted for the accommodation of the drawer, the latter is not a 
competent witness to prove that the holder discounted the bill on 
usurious terms. Handwick v. Blanchard, 1 Gow. 113. 

Book-keeper. 91. A book-keeper to a carrier is a good witness for him, without 
a release. Spencer v. Goulding, Peake, 129. 

Bribery. 92. By Statute 2 Geo. 2. c. 24. s. 8., against bribery at elections, 

the legislature, in giving an indenanity and discharge to any person 
offending against the act who shall discover any other offender so 
that he may be committed, must also have intended that he should 
be competent to give evidence at the trial ; and, therefore, in aa 
action for penalties he has been admitted. So, in a prosecution on 
statute 21 Geo. 3. c. 37. against exporting machinery, the informer 
is competent. Rex v. Teasdale and others, 3 Esp. C. 68. 

Captain. 93. In an action for sinking a barge, on board of which the 

plaintiff had a cargo of corn, the master may be a witness for him 
upon being released. Spitty v. Bowens, Peake, 53. 

94. In an action against the owner for not safely carrying corn 
put on board his vessel, the captain is a good witness for the plaintiff. 
Lay v. Holoch, Peake, 101. 

95. In an action for running down a ship, the defendant’s captain 
may be rendered a competent witncKSs for him, by a release to the 
captain, and the rest of the crew, with u single stamp, the captain’s 
name standing first, and the release being first tendered to him. 
Perry v. Bouchier, 4 Camp. 80. 

Carrier. 96. A carrier employed by A. first to carry a sum of money to 

B; and then the like sum to C., in an action by A, against C. is a 
good witness, from necessity, to prove that by mistake he delivered 
the first sum to C. as well as the second. Baker v. Macrae, 3 Camp. 
144. 

Character. 9 Y. Where one party, in tlie cross-examination of his adversary’s 

witnesses, endeavours to impeach his character but fails, the other 
cannot call witnesses to support it. King v. Francis, 3 Esp. C. 116. 

98. Where a will is disputed on the ground of fraud, and some of 
the attesting witnesses are dead, the devisee may call witnesses to 
their character. Doe ex dem. Walker v. Stephenson, 3 Esp. C. 284; 
Doe ex dem. Stephenson v. Walker, 4 Esp. C. 50. 

99. Evidence to support the character of a witness is not admis^ 
sible, unless fraod is expresssly imputed to him. Bishop of Dudiani 
V. B^umont, I Camp. 207. 

100. If the validity of a will is disputed on the ground of fraud, 

evidence 
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evidehce niia5' be given in favour of tlie character of the deceased 
attesting lidthesses. 1 Camp. ^09. a. 

101. In an action for seducing the plaintiff's daughter, the mere 
cross-examination of the daughter, to show that she had been guilty 
of improper conduct, does not entitle the plaintiff to call other wit- 
nesses to het character. Dodd v. Norris, S Camp. 519. 

102. A man who is proved to be a partner with the defendant Co-doft ndant. 
cannot be examined as a witness to prove that he only is liable. 

Goodacre v. Pereame, Peake, 175. 

103. Where it is admitted, or appears, for any thing to the con- 
trary, that a witness will be bound to contribute to a judgment 
against the party for whom he is called, he is incompetent without 
a release. Hence, on an issue to a plea in abatement of the non- 
joinder of other contractors, A, is inadmissible, unless released, to 
prove himself jointly liable. Young v. Bairner, 1 Esp. N. P. C. l03. 

104. If in an action ex delicto against two, one goes to trial, and the 
other suffers judgment by default, the latter is a good witness for the 
former. Ward v. Haydon and another, 2 Esp. C. 552. 

105. A defendant having pleaded bankruptcy, is not a witness for 
a co-defendant, on production of the certificate, though the other 
has released him. Raven and another v. Dunning and another, 

3 Esp. C. 25. 

106. One of two defendants in ejectment who has suffered judg- 
ment by default, is a competent witness for the plaintiff' to prove the 
other in possession. Doe ex dem. Harrop v. Green and another, 

4 Esp, C. 198. 

107. On a joint indictment against several for a misdemeanour, a 
defendant who suffers judgment by default cannot be a witness for 
the others. Rex v. Lafone and others, 5 Esp, C. 154. 

108. In an action of trespass, a co-trespasser, not sued, is a com- 
petent witness for the plaintiff'; but if One of several defendants 
allows judgment to go by default, he is not a competent witness for 
the plaintiff, although he is for his co-defendants. Chapman v. 

Graves, 2 Camp. 333. n. 

109. Upon a plea in abatement that the prom'fses were mUde jointly 
with A. B. and others, A, B. is a competent witness for the plaintilf'. 

Cosham v. Goldney, 2 Starkie, 414. 

110. In an action at the suit Of a tenant claiming a right of com- Commoner, 
mon over a piece of waste land, against the owner of an adjoining 

close for not repairing an intervening fence, the landlord, under wliom 
the plaintiff holds the premises in respect of which he claims the right 
of common, is not a competent witness td prove the right. Neither 
in such an action are others who have a similar right of common, 
competent witnesses for that purpose. Anscomb v. Shore, 1 Catnp, 

290. . 

111. It is never too late at the trfal to object to the competency Competency, 
of a witness. (In this case, the objection was taken as soon as dis- 
covered.) Stone r. Blackburn, 1 Esp, N. P. C. 37. 

112. A witness, who has a remedy by action whichever party 
succeed, is nevertheless interested, if there is a greatef difficulty to 
enibree the remedy in one event than the other. Backlahd r. Tan- 
kard, 1 Esp. N. P. C. 85 ; S. C. 5 T. R. 578. 

113. One who h^ engaged the plaintiff’s attorney and lindertafeen 
for his costs, is a competent witness foi* the plaintiff, on being re- 
ied^ed by the attoriiej^ alone, since the attorney is hot lihWd to the 
defendant silcceeding fdr the costs of the' action, neither therefore 
the'pifrty. York v. Gribble, 1 Esp. C. 319. 

G g 2 114. OiKtrCy 
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114. Qucercy whether a witness must be rejected because, upon , 
his cross-examination, He may be asked a question, the answer to 
which may criminate him ? Barber v. Gingell, 3 Esp. C. 63. 

115. When a witness, after his examination, has been dismissed 
from the box, his competency is not to be questioned. 

Con6dential 116. A person consulted confidentially, on the supposition of his 

communica- being an attorney, when in fact he is not one, is compellable to 
answer. Fountain v. Young, 6 Esp. C. 113. 

117. Communications whidi take place between the governor of, 
a distant province and his attorney -general are confidential; and 
if a witness is interrogated as to their substance in a court of justice, 
he is not bound to answer any questions respecting them. Wyatt v. 
Gore, 1 Holt, 299. 

Creditor. A creditor who is suing for the plaintiff abroad under a 

power of attorney, and who intends paying himself out of the sum 
recovered, is an incompetent witness for the plaintiff. Powell v. 
Gordon, 2 Esp. C. 735. 

119. A creditor is a competent witness for his debtor. White v. 
Baring and another, 4 Esp. C. 24. 

CroM examina- 120. A party may examine a witness called by his adversary, 
though he has not examined him. Phillips v. Earner and another, 

1 Esp. C. 357. 

121. If a witness has been once examined by a party, the privilege 
of cross-examination continues in every stage of the cause, so that 
the other party may call the same witness to prove his case, and in 
examining him may ask leading questions. Dickinson v. Shee, 

4 Esp. C. 67. 

122. A witness cannot be cross-examined as to any collateral fact 
irrelevant to the matter in issue, for the purpose of contradicting 
him by other evidence, and in this manner to discredit his testimony. 
Sainthill v. Bound, 4 Esp. C. 75. 

123. A witness may be questioned on the cross-examination as to 
the existence of a deed, but not as to its contents. Heath v. Hub- 
bard, 4 Esp. C. 206. As to the main points of this case which were 
reserved, see 4 East, 110. 

124. In an information for obstructing custom-house officers in 
seizing smuggled goods, the defendant cannot examine as to the 
informer. Rex v. Akers, 6 Esp. C. 125. n. 

125. Any question may be put to a witness in cross-examination, 
the answer to which may have a tendency to discredit him; but if 
such a question be collateral to the matter in issue, the answer 
which the witness gives must be taken as conclusive, and other wit- 
nesses cannot be called to contradict him. Harris v. Tippett, 

2 Camp. 637. 

126. The defendant cannot in the course of the plaintiff’s evidence 
cross-examine the plaintiff’s witnesses as to the contents or written 
documents, although notice has been given to the plaintiff to produce 
them, and he refuses to produce them in that stage of the cause. 
Sideways v. Dyson and another, 2 Starlde, 49. 

127. If a party in a cause be under the necessity of calling his 
real adversary in the cause (who is not a party on record) although 
fi)r the purpose of formal proof only, he makes him a witness for all 
purposes, and he may be cross-examined as to the whole of the case. 
Morgan v. Brydges, 2 Starkie, 314. 

^ 128. Upon the trial of A, B. and C. for conspiracy, where after 
the casc'pn the part of tlje prosecution is closed, C. only calls wit- 
nesses 
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nesses and examines as to a conversation between himself and the 
counsel for the crown may cross-examine such witness as to any 
other conversation between A* and C., although the evidence tend 
chiefly to criminate A, Rex v. Krochl and others, 2 Starkie, 343. 

129. A witness having been called into the box and sworn in the 
course of a prosecution for a misdemeanor, produces a document but 
is not examined, the defendant is entitled to cross examine. Rex v. 

Brooke, 2 Starkie, 472. 

1 30. A witness to the crown cannot on cross-examination be com- Crown wiinetts 
pelled to state through what channel he made a disclosure to govern- 
ment, either immediately or mediately. Rex v. Watson, 2 Starkie, 

135. 

131. Where a right is claimed for all customary tenants, one is not Customary 

a witness for the other. Jebb v. Povey, 2 Esp.C. 681. tenant. 

132. Wliere it appeared that the defendant a few minutes after Deed, 
having executed the deed, brought it to the witness in an adjoining 
roomiand desired him to attest it, another attesting witness was still 

in the room where the deed had been executed ; and it was further 
proved, that the witness was acquainted with the defendant’s hand- 
writing, and that the defendant knew of his being acquainted with 
it, and that the defendant had acknowledged the instrument, but 
there was no proof of the act of delivery, and no reason was shown 
why the other attesting witness could not be called to prove the deli- 
very ; held that the whole might be considered as one transaction, 
and that there was sufficient proof of the execution. Park v. Mears, 

3 Esp. C. 171 ; S.C. 2 B. and P. 217. 

133. Where no direct evidence can be produced against a witness, Dif^credit 
a question the answer to which would charge him obliquely, is inad- 
missible. Doxon V. Haigh and another, 1 Esp.C. 411. 

134. The credit of a witness may be impeached by proving that he 
has made statements out of court on the same subject, contrary to 
what he swears at the trial. De Sailly v. Morgan, 2 Esp. C. 691. 

135. The regular mode of impeaching the credit of a witness, is to 
inquire whether the \vitnesses have the means of knowing the former 
witness’s general character, and whether from such knowledge, they 
would believe him on his oath. Mawson v. Haftsink and another, 

4 Esp. C. 102. 

136. A witness is not compellable to declare his own infamy, or 
to confess what would degrade his character. Rex v. Lewis and 
another, 4 Esp. C. 225 ; Macbride v. Macbride, Id. 242. 

137. To impeach the credit of a witness by proof that he deposed 
on a conviction before a magistrate contrary to what he now swears, 
his deposition must be proved by those who heard him, not by the 
recital of his testimony in the conviction: Rex v. Howe, 6 psp. C. 

124. ' 

138. If a witness unexpectedly give evidence against the party 
calling him; although his evidence cannot be in part relied upon and 
the rest of it disproved, it may entirely be repudiated, and witnesses 
may be called on the same side to contradict him.' Alexander v. 

Gibson, 2 Camp. 556. 

139. In an action for seducing the plaintifTs ^iwightev per quod ser- 
vitinni amisit, the daughter is not bound to answer in cross-examination, 

, whether she had not previously been criminal with other men. Dodd 
V. Norris, 3 Campbell 519. 

140. Evidence of a particular collateral fact cannot be adduced in 
sany case, whetlier civil or criminal, in order to discredit a witness;, 
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the only mo^^s of impoaohiag the credit of R witness are by cross- 
exatnination, by producing the record of his conviction of some crime, 
or by adducing general evidence that he is unworthy of being 
believed upon his oath ; if a witness be asked as to a collateral fact, 
his answer is conclusive. Rex v. Watson, 2 Starkie, H9. 

141. In an ejectment between two persons (both claiming under a 
demise from the same person) the landlord who has bectmie a bank- 
rupt may he a witness, to prove that the premises in dispute were 
not included in the first lease. Longchamps v. Fawcett, Peake, ^0• 

142. In ejectment on tlie several demises of two persons, although 
the evidence shews the title to be exclusively in one of them, the 
other cannot be compelled to be examined as a witness for the 
defendant. Fenn v. Granger, 3 Camp. 177. 

143. A man who has been arrested is a good witness in an action 
against the sheriff for his escape. Cass v. Cameron, Peake 124. 

144. Where issue is taken on a replication per Jraudem to an out- 
standing judgment pleaded by an executor, the judgment creditor is 
an incompetent witness for the defendant. Campion v, Bentley, 

1 Esp.C. 343. 

145. In suits by executors, as such, a creditor of the estate is a 
good witness for the plaintiff. Pauli v. Brown, 6 Esp. C. 34. 

146. In an action at the suit of an executor or administrator, if 
the estate of the testator or intestate is insolvent, a person who has 
an unsatisfied demand upon it, is not a competent witness for the 
plaintiff. Craig v. Cundell, 1 Camp. 381. 

147. In an action by an executor, the residuary legatee is not ren- 
dered a competent witness for the plaintiff, bjy releasing all claim to 
the debt sought to be recovered, having still an interest to support 
the action, that the costs may not be a charge upon the estate* 
Baker v. Tyrwhitt, 4 Camp. 27. 

148. The garnishee under a foreign attachment having received 
the money, is incompetent to prove his demand or support the pro- 
ceedings. Lord Barrymore v; Taylor, 1 Esp. C. 327. 

149. A witness from the country on his arrival in London, for the 
purpose of giving evidence in a cause which stands for trial during 
the sittings, is arrested for debt ; the proper course for obtaining his 
discharge is, to bring him before a judge at chambers by writ of 
habeas corpus. Ex -parte Tillotson, 1 Starkie 470. 

150. One who has never seen a party write, nor seen writing 
which he acknowledged was his own, cannot be a witness to prove 
that a handwriting is his ; thus an inspector of franks, though he has 
repeatedly suspected franks purporting to be the party's. Batchelor 
V. Honeywood, 2 Esp.C. 714. 

151. It is no objection to the competency of a witness who conies 
to prove a highway, that he is the owner of an adjoining piece of 
land, and has let a road to A, at a certain sum of money annunif 
which he cannot use unless the road in dispute be established. Pol- 
lard V. Scott, Peake, 18. 

152. An honorary obligation, which will be affected by the event 
of the cause, is not an objection to the competency of a witness. 
Pedderson v. Stoffles, 1 Camp. 144. 

153. A record of a conviction of felony without a cEqption is not 
admissible in evidence to incapacitate a witness. Coke v. MaxweU, 

2 Starkie, 183. 

154. In an action of tort against a manor for the negligence of his 
agent (semble), his guardian cannot render the agent competent by 
releasing him. Fraser v. Marsh, 2 Starkie, 4i. 

155» Th® 
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155. The informer against a person guilty of coxlc^alfng naval Infoimcr. 
stores is a good witness to prove the offence^ for the court is not 
obliged to indict a pecuniary penalty. Rex. v. Cole, Peake, 217> 

156 Where a statute leaves it discretional with the court to indict 
a corporal punishment, or a pecuniary penalty, part of which is to go 
to the informer, he is a competent witness against the defendant. Rex 
V. Cole, 1 Esp. N. P. C. 169, over-ruling Rex v. Blackman, 1 Esp. 

N. P. C, 96. 

157. If naval stores are seized by in conseq^uence of BS inform- 
ation, B, is informer within the statute, and alone incapacitated as 
such for a crown witness on an information under st. 9 and 10 W. 3. 
c, I*!, and 17 G. 2. c. 40., Rex v. Banks, 1 Esp. N. P. C. 144. 

158. In an action on a policy for a loss by the barratry of the cap- Insurance, 
tain, he is not, unless released by tlie underwriter, competent to prove 

that the owner was privy to the act. Bird v. Thompson, 1 Esp. C. 

339. 

159. Underwriters having subscribed the same policy are witnesses 
for one another, though called to impeach the credit of a witness 
upon whose testimony the plaintiff, in a former action on the policy, 
had recovered; thus, to prove that no representation, as stated by the 
witness, had been made. Akers v. Thornton, 1 Esp. C. 414. 

160. An underwriter who pays on a promise of repayment, if the 
policy be determined to be invalid, is not a competent witness for 
another underwriter who disputes the loss. Aliler^ if the promise of 
repayment had been made after he had paid unconditionally, or if the 
plaintift* had fraudulently entered into the agreement with him for the 
purpose of taking off his testimony. Forrester and another v. Pigou, 

3 Campbell, 380. 

161. An interpreter who is present at conversations between a Interpreter, 
foreigner and his attorney, is hound to the same secrecy as the at- 
torney himself, and ought not to divulge the facts confided to him 

after the cause, for the purpose of which the confidence was placed, 
is at an end. Du Barre v. Livette, Peake, 77. 

162. A journeyman is competent to prove the delivery of goods Journeyman, 
by him in an action for tlie price, without a release, unless it is 

proved to be the usage of the trade or particular dealing for the 
customer to pay him. Adams v. Davis, 3 Esp. C. 48. 

163. A tenant in possession is an incompetent witness in support l.andlord and 
of the title under which he holds. Doe, ex dem. Winckley v. Pye, tenant. 

1 Esp. C. 364, 

164. A landlord is incompetent to prove that his lessee is entitled 
to the premises in an action for disturbing him. Smith v. Chambers, 

4 Esp. C. 164. 

165. In an action at the suit of a lessor against his lessee, for not 
cultivating a farm according to covenants contained in Uie indenture 
of lease, a sub-lessee of part of the premises is a competent witness 
to prove performance of the covenant on the part of the defendant. 

Wishaw V. Barnes, 1 C'amp. 341. 

166. A leading question may he put, when it is necessary to con- Leading ques- 
tradict a witness on the other side, as to the contents of a paper 

which has been destroyed. Courteen v. Touse, 1 Camp. 43. 

167. A witness called to prove that /U and B, are partners, is 
asked whether A. has interfered in the business of B , ; this is not a 
leading question. If questions are asked, to which the answer yes 
or no would be conclusive, they are objectionable; but otlierwise not. 

Nicholls v. Dowding and another, 1 Starkie, 81. 
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168. In an action for a libel in the shape of an extra judicial af- 
fidavit sworn before a magistrate, a person who acted as the magis-^* 
trate's clerk, is not bound to answer whether by the defendant’s^- 
orders he wrote the affidavit and delivered it to the magistrate, as he 
might thereby criminate himself. Maloney v. Bartley, 3 Camp. 210.r 

169. A man who has been in fact married, may be a witness to 
prove such marriage illegal. Stand en v. Standen, Peake, 32. 

170. A member of parliament is obliged to answer as to whether 
another member had taken part in a debate ; but not as to what he 
said. Plunkett V. Cobbett, 5 Esp. C. 137. 

171. In an action for a deceitful representation of the credit of a 
third person, that person is a competent witness for the plaintiffi^ 
Richardson v. Smith, 1 Camp. 277. 

172. In an action by A, against J5., for falsely representing C. as 
trust worthy, in consequence of which A» gave credit to C., the 
latter is a competent witness. Smith v. Harris, 2 Starkie, 47. 

173. If the question is, whether several proprietors of boxes at 
the theatre gave them up from a particular cause, themselves, and 
not the box-keeper are the proper witnesses, since they alone are 
cognisant of their own motives. Ashley v. Harrison, 1 Esp. N. P, 
C. 49. 

174. No action lies against a witness for non-attendance, unless 
the cause has been called on and the jury sworn. Bland v. Swafford,. 
Peake, 60. 

175. After a plaintiff in the course of a cause has submitted to be 
nonsuited, the counsel for the defendant cannot put any further ques- 
tion to a witness. Jones v. Hall, 2 Starkie, 505, 

176. A member of the kirk of Scotland may be sworn without 
kissing the book. Mce v. Reid, Peake, 23. 

177. A witness who professes himself to be now a Christian, what- 
ever his persuasion may formerly have been, is properly sworn upon 
the Gospels. Rex v. Gilham, 1 Esp. C. 285. 

178. Notwithstanding the oath administered to a collector of the 
property tax by the commissioners, that he will not disclose any 
thing he learns in that capacity, except with their consent, or by 
virtue of an act of parliament, lie is bound, when subpoenaed as a 
witness, to give evidence of all facts within his knowledge, touching 
the matter in question. Lee, rjui tarn v. Birrell, 3 Camp. 337. 

179. A liability to be rated, does not render a witness incompetent, 
Chi vers v. Brand, 1 Esp, N. P. C. 175. 

180. Where the expences of an action are what cannot legally be 
(lone, to be defrayed out of the poor-rates by agreement of parish- 
ioners, a rateable parishioner, who only intends to submit to the rate 
without otherwise paying any part of the expence, is a competent 
w itness- Yates v, Lance, 6 Esp. C. 132. 

181. The owner of landed property within a chapelry is not a 
competent witness to relieve the inhabitants of the chapelry from the 
permanent burthen of repairing the parish church, although the wit- 
ness does not reside within the chapelry, and his lessee for years 
of his estate within the chapelry, is bound to pay all rates. Rhodes 
V. Ainsworth, 2 Starkie, 215. 

182. It is an objection to the competency of a witness, who comes 
to discharge certain premises from a rate, that he has property of 
the kind in question jn tlie occupation of a tenant subject to such 
cate if established, and therefore his own reversionary interest may- 
be affected thereby. Rhodes v. Ainsworth, Holt, 619. 

183. A 
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183. A pardon will restore the competency of a witness where the Pardon, 
disability is a consequence of the judgment. But where the disa* 
bility is declared by act of parliament to be part of the punishment,* 

as in the case of a conviction for perjury, (not at common law, but) 
on st. 5 Eliz. c. 9. the king's pardon will not make the witness com- 
petent. Dover V. Maestaer, 5 Esp. C. 94*. 

184. In an action brought by one partner, another may be called Fanner, 
to prove the debt paid to him. Evans v. Silverlock, Peake, 21. 

185. In an action against A. for goods delivered to him, brought 
on the assumption that he is in partnership with B., he may call B. 
to prove that no partnership subsists, unless there is already evi- 
dence to the contrary. Birt v. Hood, 1 Esp. N. P. C. 20. 

186. One of two partners is not a competent witness for the other 
sued alone, without a release from the plaintiff. Cheyne v. Koops, 

4Esp. C,112. 

187. One who was to have shared in the profits of a cargo, is a 
competent witness for the plaintiff in an action on a policy on the 
cargo. Robertson v. French, 4 Esp. C. 246. 

1 88. Where a partnership is carried on in the names of two, of 
whom one has no share therein, he may be a witness for the other 
in an action for goods sold. Parsons v. Crosby, 5 Esp. C. 199. 

189. Assumpsit against several as partners, the question of part- 
nership being doubtful upon the plaintiff's evidence, the defendants 
go into their case, and in order to render a witness competent, pro- 
duce a release executed by all of them, this instrument is to be consi- 
dered as in evidence for all purposes. Gibbons v. Wilcox, Oberry, 
and another. 2 Starkie, 43. 

190. The rule that a party to a written instrument cannot impeach Party to adeed. 
its validity, seems to be given up. Rich and anothet v. Topping, 

1 Esp. N. P. C. 176. 

191. A party to an instrument is an incompetent witness to im- 
peach it. Hart v. MTntosh, 1 Esp. C. 298. 

192. The person who has been charged with a sum of money by Perjury, 
the perjury of the only witness examined, and has filed a bill for re- 
lief, is not a competent witness on an indictment for that perjury, 
though he has since paid the money. Rex v. Dalby, Peake, 12. 

193. A party to a suit who has succeeded therein, is a good wit- 
ness on an indictment for perjury committed in the course of that 
suit. Rex V. D’Faria, Peake, 104. 

194. It is no objection to the competency of a witness on an in- 
dictment for perjury committed in an answer in chancery, that, in his 
answer to a cross bill filed by the defendant, he has sworn the fact 
which he is to prove on the indictment. Rex v. Pepys, Peake, 1 38. 

195. In a prosecution for perjury, the person injured cannot be a 
witness for the crown, unless he has satisfied the judgment in the 
suit in which the perjury was committed. Rex v. Eden, 1 Esp. 

N. P. C. 97. But the principle of this doctrine is now exploded. 

See Bartlett v. Pickersgill, 4 East, 577. n. (b.) Rex v. Boston, 4 East, 

581. 

196. In an action on the case for running down a ship, a pilot Pilot, 
under whose management the defendant's ship was when the accident 
happened, is rendered a competent witness for the defendant by a 
release from him, although he was hired and paid by the captain. 

Aldridge v. Simmons, 4 Camp. 392. S. C. 1 Starkie, 214. 

197. A person about whose house work has been done by the Release, 
plaintiff, is not a good' witness to prove that the defendant is liable 

until she is released. New v. Chidgey, Peake, 98. 

1 98. Since 
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198* Since one of several who are jointly interested in a right of 
action may discharge it, a release by one will make the party liidile 
a competent witness for all. Hockless and another v* Mitchell, 
4 Esp. C. 86* 

1^* If an interested witness is to be rendi^red competent by a 
release, the release must be either produced m court, or evidence 
must be given of its being destroyed. Corking v* Jarrard, 1 Camp. 
37. 

200* In an action for the value of goods furnished on the defend- 
ant’s credit to a third person, that person is not a competent witness 
for the plaintiff without a release. Wright v. Wardle, 2 Camp* 200. 

201. If this person be a married woman, living apart from her bus- 
band, whether he must be released to render her a competent wit- 
ness? Wright V. Wardle, 2 Camp. 200. 

202. To show that a tradesman demands an exorbitant profit, it 
may be asked of those employed under him what they received. 
Fricker v, French, $ Esp. C. 79. 

203. A shipbuilder may be called as a witness to give his opinion 
as to the sea-worthiness of a ship, on the facts stated by others. 
Thornton v. Exchange Assurance, Peake, 25. 

204?. Commercial men may be called as witnesses to prove the 
meaning of any particular expression used in a letter on a commer- 
cial subject. Chaurand v. Angerstein, Peake, 43. 

205. Upon a question concerning the sea-worthiness of a ship, 
after the evidence of persons who have examined her condition, 
experienced shipwrights who never saw her, may be called to 
say whether upon the facts sworn to, she was in their opinion sea- 
worthy or not. Beckwith v. Sydebotham, 1 Camp. 117. 

206. The Opinion of one conversant in the business of insurance 
as a matter of judgment, whether the communication of particular 
facts would have enhanced the premium, is admissible evidence, but 
he cannot be asked what he himself would have done in the particu- 
lar case. Berthon and another v. Loughman, 2 Starkie, 258. 

207* On the principle of necessity, a servant is a competent wit- 
ness without a release, to prove the payment of money on behalf of 
his master. Matthews v. Haydon, 2 Esp. C. 509. 

208. In an action for running against plaintiff’s cart with a dray, 
the servant who was driving the cart when the accident happened is 
not a competent witness for the plaintiff without a release. Miller v. 
Falconer, 1 Camp. 251. 

209. In an action against the sheriff for an improper return to a 
Jl* which stated that he had paid a sum of money to the landlord 
of the premises for arrears of rent, he must adduce some evidence 
that the rent was due, for which purpose the landlord of the premises 
is not a competent witness. Keightley v. Birch and another, 3 Camp. 
521. 

210. An owner of a ship is not a witness (in an action on an in- 
surance of goods put on board that ship), to prove her sea-worthy 
until released by the plaintiff. Rotheroe v. Elton, Peake, 84. 

211. whose name has been registered as the partner of a ves- 
sel on the oath of j 5., and has afterwards conveyed ^uch share by 
deed to B.> covenanting for the goodness of his title, cannot he ad- 
witted to prove bj the evidence of JB., that he had in fact no interest 
in the vessel. Nickson v. Thomas, 1 Starkie, 85. 

212. The name of a witness, though not in the original subpoena, 
may be inserted therein at any time, if he has been regularly served 
with a copy. Wakefield v. Gall, 1 Holt, 526. 
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21S» An officer of the tower not permitted to prove that a parti- 
cular plan of the Tower prodo^d the defendant is a correct one. 
Rex V. Watson, 2 Starkie, 148. 

214. Mere trustees of a public charity arc good witnesses in an 
action brought against themselves in their corporate capacity. 
Weller v. the Foundling Hospital, Peake, 152. 

215. An elector who is a bare trustee, is competent to prove the 
mode of election. Withnell v. Gartham, 1 Esp. C. 322. 

216. The party in whose right a defendant in replevin avows, is 
only a trustee, and so descnbed an incompetent witness for him. 
Golding v. Nias, 5 E^. C. 272. 

217. In an action for the penalties of usury, the borrower of the 
money is a competent witness to prove the case. Smith v. Prager, 
2 Esp. C. 486 ; T. C. 7. T. R. 60. 

218. In an action against a certificated conveyancer, for negligence 
in managing the purchase of an annuity for the plaintiff, a joint pur*- 
chaser is a competent witness for the plaintiff. Kothery v. Howard, 
2 Starkie, 68. 

219. A man who by his own examination on the voir dire is ren- 
dered an incompetent witness, may be asked any question to show 
that his interest is at an end, though the fact by which his interest 
be destroyed is matter of record. 1 Esp. 164. S. C. Botham v. 
Swingler, Peake, 218. 

220. Where the objection to the competency of a witness arises 
from his answer on the voir dire^ and not by other means, it may 
likewise be removed on the voir dire^ by examining him as to the 
continuance of his interest without giving the best proof that his 
competency has been restored. Butcher’s Company v. Jones, 1 Esp. 
C. 160.; Botham v. Swingler, Id. 164. 

221 . In a regular examination upon the voir dire^ before the ex- 
amination in chief, a witness may be interrogated as to the contents 
of written instruments not produced ; but this cannot be done after 
the examination in chief, although the only object of the questions 
put be to show, that the witness is interested. Howell v. Lock, 
2 Camp. 14. 

222. A witness on examination on the voir dire acknowledges that 
he has entered into a contract, (the effect of which is to render him 
incompetent), at the same time he produces the written contract 
itself, this ought to be read. Butler v. Carver, 2 Starkie, 43S. 

223. In an action on the warranty of a horse, a former proprietor 
by whom it had been sold to the defendant under a like warranty, 
is admissible to prove that it was then sound. Briggs v. Cricx, 
& Esp. C. 99. 

224. On a question whether a stream of water ought to run in a 
particular line, one who will be equally benefited with the party 
maintaining the affirmative if he succeeds, is an incompetent witness 
for him. Jebb v. Povey, 2 Esp. C. 679. 

225. Where to trespass for breaking through the wall of the 
plaintiff’s house, the defendant pleaded a licence, to which the plain- 
tiff now assigned excess ; it appeared that the plaintiff had given 
the defendant leave to do what was necessary fer repairing his own 
house, which adjoined the plaintiff’s ; and it was held, that the work- 
men employed to do the repairs were competent witnesses for the 
defendant to disprove the excess without a release. Cuthbert v. 
Gostling, 3 Camp. 515. 


Tower. 

Trustees^ 


Usury. 

Vendor and 
purchaser. 

Voir dire. 


Warranty. 


Water course. 


'N^rkncn. 



( 456 ) 


PHvitjri*’ 


Conditional. 


Instruments de- 
posited as secu- 
rities. 


Whether con- 
clusive. 


When main- 
tainable. 


When.not 

maintainable. 


[Nisi PriuS 

ACCORD AND SATISFACTION. 

1. A, pays a debt which he owes R. to C. under a mistaken au- 
thority ; D, sues A, for the debt, ahd is himself sued by C. for 
another demand ; A. obtains an order to stay proceedings on pay- 
ment of debt and costs, but afterwards goes to trial ; after such order 
obtained, C. compromises his action with B. by receiving part of his 
demand and taking the payment made to him by A, for the residue. 
Held, that this compromise was no bar to B.’s action against^.; 
secusy had it been made prior to the order. Jones v. Booth and an- 
other, 2 Esp. C. 600. 

2. An action being brought against the acceptor|pf a bill of ex- 
change, it is agreed between the parties, that the defendant shall pay 
the costs, renew the bill, and give a warrant of attorney to secure 
the debt. The defendant gives the warrant of attorney, and renews 
the bill ; but does not pay the costs. The plaintiff may bring a fresh 
action on the first bill, while the second is outstanding in the hands 
of an indorsee. Norris v. Ayl^tt, 2 Camp. 329. 

3. If policies of insurance are lodged with the payee of a bill of 
exchange as a collateral security, they do not operate as satisfaction 
till money is actually received upon them, although upon a submis- 
sion to arbitration, a certain sum may have been awarded to be due 
upon them. Scott v. Lifford, 1 Camp. 246. 


ACCOUNT STATED. 

If, on a settlement of accounts, items are allowed which the 
party could not have been compelled to pay, thereby leaving a ba- 
lance in favour of the other side, he is concluded by such allowance. 
Dawson v. Remnant, 6 Esp. C. 24. 


ADULTERY, ACTION FOR. 

1. The husband, by committing adultery himself, does not licence 
his wife to do the same. Bromley v. Wallace, 4 Esp. C. 237. cor. 
L'Aivanley ; Wyndham v. Lord Wycombe, Id. 16. cor. Lord Kenyon, 
contra. 

2. It is no bar to an action against A. for criminal conversation 
with the plaintiff’s wife, that the plaintiff had brought another action 
of the same kind against B.y and having obtained a verdict and judg- 
ment, had charged B* in execution, although the cause of action in 
both suits accrued during the same period. Gregson v, M‘Taggart, 
1 Camp. 415. 

3. No action will lie for an illicit intercourse with a wife after a 
separation. Weedon v. Timbrel, 1 Esp. N. P, C. 16.; S. C. 5 T. A; 
357. Bartelot v. Hawker, Peake, 7. Sed vide Plam. N. P. 232. 

4. In an action for adultery, proof that the husband willingly suf- 
fered his wife to live in a state of prostitution goes to bar the action^ 
and not merely to mitigate the damages. Hodges v. Windham, 
Peake, 39. 
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ALIEN iFRIEND. 

1. A foreigner domiciled in England is so far a British subject, H>s relation 

that his property here is British property, and a warranty therefore the comi- 
in a policy, that his ship belongs to his own country, is false. Tabbo ® 

v.Bendeleck, 4Esp.G. 108. 

2. A native of England domiciled in a foreign country is entitled 
to all the privileges allowed to subjects of that country. Case of 
the Argonaut, 4 Esp. C. 110. 

S. The alien act of 34 Geo. 3. c. 9. did not prohibit aliens from Construction of 
suing for money due to them, but only the sending it out of the tho alien act. 
kingdom. Michelotte v. Dillon, 2 Esp. C. 622. 


ALIEN ENEMY. 

1. The subject of a neutral power taken in an act of hostilit)^ Who is or is 
with, and in adherence to the king’s enemies, is not himself consi- 

dered an enemy except quoad thm act; therefore whilst a prisoner of 
war, he may sue on a contract made after his capture with a British 
subject. Sparenbergh v. Bannatyne, 2 Esp. C. 581. 

2. If a British subject voluntarily resides in an enemy’s country 
and carries on commerce there, he is disqualified as an alien enemy, 
to sue in our courts of justice, although naturalized by a neutral 
state, and recognized as a citizen of that state, both by its diplomatic 
agents and by the enemy’s government. And semblcy that if a neutral 
voluntarily resides and carries on commerce in an enemy’s country 
he is an alien enemy to all civil purposes. O’Medley v. Willson, 

1 Camp. 482. 

3. ’ Semhlet that an insurance on goods the property of a neutral 
to a port occupied by the enemy is void. But although a neutral 
should “'himself be resident in a place occupied by the enemy, an in- 
surance on goods his property to a neutral or friendly port is valid. 

Bromley v. Heseltine, 1 Camp. 75. 

4. In an action on a policy of insurance it is no defence under Efitct of alien 
the general issue, that the persons interested, who were neutrals when enmity upon a 
the policy was effected and the loss happened, had become alien depending 
enemies before action brought. Harman v. Kingston, 3 Camp. 152. 


AMENDMENT. 

1. Where there are materials for amendment, the rule is the- In criminal 
same in criminal as in civil cavses. Rex v. Page, 2 Esp. C. 650. n. suits. 

2. In a qui tarn action the court will, after verdict, direct a By entering a 
similiter to be entered, although the objection founded upon the similiter after 
event of it was taken at the trial. Wright v. Horton, 1 Starkie, 400. verdict. 

3. The alteration of matter of material allegation cannot be made Atnisipriu^v 
by way of amendment at Nisi Prius ; for instance, the omitting the 

profert of the bond on which the action is brought, Paine v. Bustin, 

1 Starkie, 74. 

4. 'Die Nisi Prius record may be amended in court after the 
cause is called on, by a rule made instanter with the consent, of both 
parties. Murphy v. Marlow, 1 Camp. 57.. 
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ANNUITY. 

1. Tile pufchase money of an annuity was paid by the grantee 
on the into his banker’s, in the joint names of his own attorney 
and the grantor, until the deeds were executed. They were exe- 
cuted on the 26th, when the money, with the consent of the at- 
torney, is paid by the banker to the grantor : held, that the me- 
morial properly stated that the money was paid on the 26th, and by 
the grantor. Coare v. Giblet, 4 Esp. C. 231. 

2. A trustee under an annuity deed executes the deed after the 
memorial has been enrolled ; it is not necessary that a memorial of 
his subsequent execution should be enrolled. Doe ex dem. Delegal 
and others v. Holloway, 1 Starkie, 431. 

3. Where an annuity is rescinded after it has been paid for some 
time, the purchaser is entitled to receive back his whole purchase 
money. Beauchamp v. Borret, Peake, 109. 

4. Wliere an annuity is avoided by a defect in the memorial, the 
grantee cannot recover back the consideration money, unless the 
deeds have been set aside by the court, or the grantor has vacated 
the transaction by refusing to execute fresh securities or to pay the 
annuity. Weddel v. Lynam and another, 1 Esp. C. 309. 

5. Where the grantee of an annuity becomes entitled to recover 
back the consideration money, all payments made and expences in- 
curred by the grantor on account of the annuity must be allowed. 
Weddel v. Lynam and another, 1 Esp.C. 309. 

6. Where an annuity has been set aside, the grantor has been 
indebted from the time the consideration (money) was paid ; there- 
fore the debt is barred by his bankruptcy in the interim. Walker v. 
Liscarry, 6 Esp.C. 98. 

7. Where the grantee of an annuity set aside for a defective 
registry brings an action for money had and received, to recover 
back the consideration, the grantor may set oif the payments made 
in respect of such an annuity, though for more than six years, unless 
the plaintiff reply the statute of limitations. Hills v. Hills, 4 Esp.C. 
196; S. C. 3 East, 16, by the name of Hicks v. Hicks. 


APOTHECARY. 

It is a good defence, in an action by an apothecary, that he 
treated the patient ignorantly or improperly. Alitei', if the medi- 
cines were administered under the direction of a physician. Kanneu 
V. McMullen, Peake, 59. 


ARBITRATION. 

1. It is tvithin the scope of the jurisdiction of an arbitrator, to 
whom all matters in dilference are referred, to dh^ect one of the 
parties, who has acted as agent for the other in supplying provisions^ 
to the British army, to go before the commissary to verify piartioillar 
documents^ Atkyns v. Biddwyn, 1 Starkie, 209. 

2. An arbitrator cannot, without an agreement, demand a re- 
muneration fw his services* Viratty v, Wapne> 4 Esp.C. 47. 


3. An 
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f?. An award is an extinguishment of the original cause of action, 
unless it can be avoided by showing partiality, refusal to hear wit- 
lesses, or similar conduct in the arbitrator, Bailey v. Lechmere, 
Esp.C. S77. 

4. In an action on award, to recover the sum awarded, the de- 
fendant cannot dispute the validity of the award, his proper course 
being to apply to the court to have it set aside. Swinford v. Bum, 
1 Gow. 5. 

5. Quaere, whether an award directing the assignment of an in- 
terest to A* B, will warrant an assignment to A. B.y his executors, 
administrators, and assigns ? Russel v. Headington, 1 Starkie, 13. 

6. Whether a particular cause of action has been included in an 
award is matter of evidence. Martin v. Thornton, 4 Esp.C. 180. 

7. Though an award has been made under a reference of all 
matters in difference, it may still be shown, by calling the arbitrator, 
that a particular dispute was not opened. Martin v. Thornton, 4 Esp.C. 
181. 

8. A submission to arbitration may be given in evidence on a 
count on the original promise. Kingston v. Phelps, Peake, 227. 

9. An award where the submission is not by deed, may be given 
in evidence under the account stated. Keen v. Batshore, 1 Esp. 
N. P.C. 194. 


ARMY. 

1. The king may at any time stop the half-pay of an officer in 
the army, by signifying his pleasure that it shall be no longer paid. 
Macdonald v. Steele, Peake, 175. 

2. The liability of the colonel of a regiment for knapsacks fur- 
nished to the regiment by his order, depends upon the question 
whether they were supplied upon his personal credit. Where the 
tradesman who furnishes necessaries to a regiment looks to the re- 
gimental fund as tlie medium through which he is to obtain payment, 
though by the assistance of the colonel, the latter is not personally 
responsible. Prosser v. Allen, 1 Gow*. 117. 


ARMY-AGENT. 

An army-agent, to whom an officer abroad sends his resign- 
ation, is answerable to him for the money arising from the sale of 
his commission. Sturdy v. Ross, 1 Esp. C. 450. 


ARREST. 

1. As to what shall be deemed an outer door in a particular 
situation, see Hopkins v. Nightingale and another. 1 Esp. N. P. C. 
99. 

2. An officer is not bound to discharge a debtor arrested on 
mesne process immediately on receiving a written order from the 
creditor, but is allowed a reasonable time to search for detainers 
against him: twenty-four hours is not unreasonable* Taylor v. 
Brander and another, 1 Esp. N. P. C. 45 
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ASSUMPSIT. 

1. Where services have been performed under a deed executed 
by the plaintiff alone, he may have assumpsit for a remuneration, 
Sutherland v. Lishnan, 3Esp.C. 4?2. 

2, Assumpsit lies for the occupation of premises under a deed 
not amounting to a demise. Elliott v. Rogers, 4 Esp, C. 59. 

S, Where goods were sold ‘‘ to be paid for by his bill on P. 
without recourse on the buyer in case of its not being paid al- 
though the buyer then knew the bill to be worth nothing, he is not 
liable to an action of indebitatus assumpsit for the value of the goods. 
The proper form in which to sue him is trover, or deceit. Read v. 
Hutchinson, 3 Camp. 352. 

4. An action of assumpsit cannot be maintained on a running 
account between a merchant and a broker, the proper remedy at law 
being an action of account. Scott v. M‘Intosh, 238. 

5. If having ready money belonging to P., agrees with B, to 
pay it over to C., C. may sue A, for it in his own name by action for 
money had and received. Surtees and another v. Hubbard, 4 Esp.C. 
204. 

6. Agents in England effect a policy of insurance for a corre- 
spondent abroad, on which a loss happens ; he draws a bill upon 
them, which is presented to them for acceptance by the indorsee : 
they say they cannot accept it, having no funds in hand, but that on 
a settlement with the underwriters it shall be paid : the agents re- 
ceive from the underwriters a sum less than the amount of the bill. 
Held, that this might be recovered from the agents by the indorsee, 
as money had and received to his use. Langston and others v. 
Corncy and others, 4 Camp. 176. 

7. An action for money had and received cannot be maintained 
by a landlord to recover the amount of a year’s rent against the 
sheriff, who has sold his tenant’s goods under an execution. Green 
and others v, Austin, 3 Camp. 260. 

8. Goods come to a wharfinger’s consigned to A, ; B., believing 
them to be intended for himself, carries them from the wharf and 
uses them before he discovers the mistake : held, that the wliarfinger, 
after paying A. the value of the goods, could not maintain an action 
against B, for money paid, to recover the amount. Sills and others 
V. Laing, 4 Camp. 81. 

9. If goods are delivered on the terms of sale or return, and the 
person receiving them does not return them in a reasonable time, 
the value of* them may be recovered in an action for goods sold and 
delivered. Bailey v. Gouldsrnith, Peake, 56 ; et vide id. in notes. 

10. An action for goods bargained and resold lies on a sale by 
auction, notwithstanding they have been resold pursuant to the 
conditions on default of removal. Mertens v. Adcock, 4 Esp. C. 
251. 

11. Where goods have been sold to be paid for by bills at a certain 
date, on the expiration of the time at whicli they would have be- 
come due, had they been given, the vendor may declare generdly 
for goods sold. Heron v. Granger, 5 Esp. C, 269. 

12. delivers to B, a quantity of cordage as the consideration 
for a special undertaking by B. ; A. is 7iot precluded by the special 
contract front recovering under the common counts for the excess 
of cordage delivered beyond the quantity stipulated for as the con- 
sider- 
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sideration (provided that amount be adjusted), although U may be 
necessary to give in evidence the terms of the special Contract. 
Dunn V. Body, 1 Starkie, 220. 

J 3. Under a general count in indebitatus assumpsit for work, la- 
bour, and materials, plaintiff may recover for attention as farrier, 
and for medicines administered in the cure of the defendant’s horses. 
Clark V. Mumford, 3 Camp. 37. 

14. Where a servant is hired by the quarter, if he is discharged 
by his master without sufficient cause in the middle of the quarter, 
he may recover the quarter’s wages under a count in indebitatus 
assumpsit for work and labour. Gandall v. Pontigny, 4 Camp. 
375. 

15. A. being employed by B, as a clerk, at a salary of 200/. per 
annum, payable quarterly, is discharged in the middle of the quarter, 
and paid proportionally ; A, is entitled to recover his salary for the 
remainder of the quarter on the general count for work and labour. 
Gandall v. Pontigny, 1 Starkie, 198. 

16. Work is to be done according to a special agreement be- 
tween the parties, regulating the quantity, price, and times ot‘ ]>ay- 
ment. The parties having deviated from the original contract, and 
the original terms not being applicable to the new work, the plaintiif 
is entitled to recover on the common count, for the latter, although 
the titne for completing the payments under the original agreement 
Imd not expired when the action was commenced. Robson v. God- 
frey and others, 1 Starkie, 275. 

17. Where work is done under a special contract, the plaintiff is 
not precluded recovering under the counts for work and labour gene- 
rally ; unless there be something in the terms of the special agree- 
ment, which either by stipulation or necessary intendment prevents 
him from it. Robson v. Godfrey and another, 1 Holt, 236. 

18. A bill of exchange payable to the order of the drawer in an 
action by him against the acceptor, is good evidence under the money 
counts. Thompson V. Morgan, 3 Camp. 101. 

19. Extra freight may be recovered under a common count for 
work and labour. Hedley v. Lapage, 1 Holt, 392.. 

20. If a bankrupt promises absolutely to pay a debt barred by his 
certificate, indebitatus assumpsit lies against him on the original con- 
sideration ; but if he only promises conditionally, the ))laintiff must 
declare specially and prove the condition performed. Penn v. 
Bennet, Camp. 205. 

21. By an agreement between the plaintiffs and the defendant, the 
defendant was to accept of the assignment of the lease of a farm from 
the plaintiffs, and to take the fixtures and crops at valuation. He 
was afterwards let into possession of the fixtures, and the crops were 
valued to him ; but the lease was never assigned. Held, that indebi- 
tatus assumpsit would not lie for the price of the fixtures and crops, 
and that the plaintiffs’ only remedy was by a special action on the 
agreement. Neal v. Viney, 1 Camp. 471. 

22. After a special agreement between A, and J5. for the pur- 

chase by A. of unfinished houses to be finished by B, at his own ex- 
pence, it is agreed that A. shall finish them, and that 7i. shall repay 
to him the amount of the expences ; A, cannot recover against B. 
for such expences on the common counts in indebitatus assumpsit 
Dunn V. Body, 1 Starkie, 220. • 

23. The value of fixtures sold cannot be recovered under a count 
for goods sold and delivered. Nutt v. Butler, 5 Esp. C. 176. 

VoL.- V. H h 24. A. 
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24*. A, sells beer to B. in casks, giving him notice that unless he 
returns the casks in a fortnight, he will be considered as the pur- 
chaser. B, does not return them within a fortnight. A, cannot main- 
tain for godds sold and delivered, the whole resting in special agree- 
ment. Lyons and others v. Barnes, 2 Starkie, 39. 

25. A seaman having contracted to go a voyage from A* to B. 
and back again, with a stipulation, that he should not be entitled to 
his wages till the end of the voyage, cannot maintain a general indc- 
hitatus assumpsit to recover his wages pro rata as far as B, ; though 
he was there wrongfully dismissed by the defendant (the captain.) 
His remedy is by action on the special contract, or for the tortious 
act whereby he was prevented earning his wages. Hulle v. Height- 
man, 4 Esp. C. 77. ; S. C. 2 East, 145. 

26. A promissory note is evidence under the money counts, only 
as between the original parties to it. Wayman v. Bond, 1 Camp. 


27. If by special contract a party has incurred a more extensive 
responsibility than what is imposed by the ordinary duties of his 
station, an action for neglecting such extra duty must be special. 
Whalley v. Wray, 3 Esp. C. 74, 

28. Even admitting that a purchaser can recover from the vender, 
the expences of investigating a title which has proved defective, he 
cannot recover them as money paid, but only under a special count. 
Camfield v. Gilbert, 4 Esp. C. 223. 

29. If B, by a written guarantee undertake to A. to answer for 
the payment of goods to be sent by him to C., A, cannot maintain 
indebitatus assumpsit against B, for the price of goods sent to C. ac- 
cordingly, but must declare specially on the guarantee. Mines v. 
Sculthorpe, 2 Camp. 215. 

30. An auctioneer must declare specially against his principal for 
the costs of an action incurred througli the principal’s default, and 
not as for money paid. Spurrier v. Elderton, 5 Esp.C. 1. 

31. If by reason of the misdescription of a promissory note in the 
declaration, the plaintiff is precluded from recovering upon it, quaere^ 
whether it be recoverable under the money counts ? Wells v. Gir- 
ling, 1 Gow. p. 22. 

Money paid. 32. A sheriff’s officer who discharges a defendant on payment of 
the sum sworn to, and is afterwards obliged to pay the residue of the 
debt, may recover it from the defendant as money paid to his use. 
Cerdronv. Lord Masserene, Peake, 143. 

33. A surety who gives his promissory note in payment of the 
debt may recover against the principal as for money paid. Barclay 
and another v. Gooch, 2 Esp. C. 571.; but see Taylor v. Higgins, 
3 East, 169. 

S4. Money had and received lies by the indorsee of a note against 
the maker. Dimsdale and others v. Lanchester, 4 Esp. C. 201. 

Money had and 35. If money has been obtained by means of a fraud, an action for 
receive . money had and received lies to recover it back ; to which it is no 
answer that the defendant is really entitled to the money, if his right 
to it depends upon a question not of common-law jurisdiction. Crock- 
ford V. Winter, 1 Camp. 124. 

36. The assignees of a bankrupt may recover as for money had 
and received against the defendant, who took the goods of the bank- 
rupt in execution (after an act of bankruptcy), and then took the 
goods under a bill of sale from the sheriff, although no money was 
actually paid. Reed and another v. James, 1 Starkie, IM. 


37. Dc- 
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37. Declaration on a special agreement for the sale of a lease of 
a house ; in order to recover a deposit for the purchase, the sup- 
posed agreement being unstamped, but not having been signed by 
cither of the parties, or by the auctioneer as their agent, the plaintiil* 
may recover for money had and received. In such case it is incum- 
bent on the defendant, to show that when the deposit was demanded 
by the plaintiff, lie tendered an assignment of the lease. Adams v. 
Fairburn, 2 Starkie, 277. 

38. Money had and received will not lie, where the plaintiff, upon 
the same transaction, would be liable to a cross-action to recover 
damages to an equal amount. Simpson and another v. Swan, S Camp. 
291. 

39. Qucercy whether a person paying money on an illegal consi- 
deration can recover it back in an action for money had and received ? 
Pickard v. Bonner, Peake, 221. 

40. Those parts of a contract which are immaterial to the matter 
in question need not be mentioned. Phillips v. Mendez da Costa, 

1 Esp. N. P. C. 60, 

41. If the parties to a written agreement enlarge the time for its 
performance, in an action thereon, the declaration need not notice 
the circumstance, but may aver performance on the original day. 
Thresh v. Rake, 1 Esp. N. P. C. 53. 

42. A release may be given in evideftce under non-assumpsit. 
Miller v. Aris, 3 Esp, C. 234. Hawley v. Peacock, 2 Camp. 557. 

43. The defendant cannot give his bankruptcy in evidence under 
the general issue of non-assumpsit. Gowland v. Warren, 1 Camp. 
363. 

44. In assumpsit by the indorsee against the acceptor, the bank- 
ruptcy of the indorser, at the time of indorsement, may be given in 
evidence under the general issue. Pinkerton v. Adams and another, 

2 Esp. C. 611. 

45. Under a plea of the general issue to an action of assumpsit 
against husband and wife for goods sold to the wife before the mar- 
riage, it is competent to prove that she was then married to another 
husband who is still alive. Cowley v. Robertson and wife, 3 Camp. 
438. 

46. Payment after issue joined may be given in evidence under 
the general issue in assumpsit^ and need not be pleaded as matter 
having arisen puis darrein continuance. Storey v. Bloxam, 2 Esp. C. 
504. 

47. A release given after issue joined in assumpsit must be pleaded 
specially as matter having arisen puis darrein continuance. Storey 
V. Bloxam, 2 Esp. C. 505. 

48. It seems that an award between the parties made after issue 
joined on non-assumpsit , must, if tJie plaintiff proceeds, be pleaded 
as matter having arisen puis darrein continuaTice, and cannot be 
given in evidence under the issue. Storey v. Bloxam, 2 Esp.C. 504. 

49. Where work is done upon a fipecial contract, and for estimated 
prices, and there is a deviation from the original plan by the consent 
of the parties, the estimate is not excluded, but is to be the rule of 
payment as far as the special contract can be traced, and for any 
excess beyond it, the party is entitled to his quarUwn meruit. Kdi)- 
son v. Godfrey and another, 1 Holt, 236. 
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ATTORNEY. 

1. An attorney retained to defend an action is not bound to follow 
the instructions of his client to do what is meant merely for delay. 

1 Camp. 176. . 

2. If an attorney’s clerk is employed to conduct a cause, who, 
not being himself an attorney, employs his master, the master may 
sue the client for his expences, unless he has previously paid the 
clerk. Brown v. Brooks, 1 Esp. C. 388. 

8. An attorney cannot use the name of his client to try whether 
he is entitled to the costs of proceedings. Charlwood and another 
V. Berridge, 1 Esp. C. 345. 

4. An attorney cannot . delegate his authority ; and, therefore, 
cannot demand payment by his clerk. Coore v. Calloway, J Esp. 
N.P.C. 115. 

5. If damages to the amount of the consideration money are 
recovered against an attorney by the grantee of an annuity made 
void through his negligence, for want of a proper registration, the 
attorney is not entitled to the consideration money from the grantor. 
Burdon v. Webb, 2 Esp. C. 527. 

6. An attorney who 'undertakes in writing generally, and not 
as attorney, is personally liable. Kendray v. Hodgson, 5 Esp. C. 
228. 

■7. An attorney employed to purchase and prcpare the assignment 
of an annuity, before the decisions holding that the trusts in the 
annuity deeds must be particularly set forth in the memorial, is not 
liable for negligence in not having pointed out to his employer that 
the annuity purchased was void because the memorial omitted parti- 
cvdarly to specify the trusts of the annuity deeds. Baikie v. Chand- 
less, 3 Camp. 17. 

8. An attorney cannot maintain an action, even for the money 
out of pocket in a cause, until he has delivered a bill signed. Miller 
V. Towers, Peake, 102. 

9. An attorney must deliver his bill a month beforehand, pursuant 
to statute 2 G. 2. c. 23., though all the items are for business done 
at the quarter sessions, Clarke v. Denovan, 1 Esp. N. P.C. 137. 

10. If any part of an attorney's bill is for business done in court, 
the bill must be delivered a month before the action is brought, 
otherwise the plaintiff cannot recover. Benton v. Garcia, 3 Esp. C. 
149. 

11. An attorney cannot maintain an action for preparing a war- 
rant of attorney, unless a bill has been delivered pursuant to 2 G. 2. 
c. 23. s. 23. Sandon v. Bourn, 4 Camp. 68. 

12. If one item of an attorney s bill be for preparing a warrant 
of attorney to confess a judgment, a bill must be delivered accord- 
ing to the statute 2 G. 2. c. 23, s. 23., although the warrant has not 
been executed. Weld v. Crawford, 2 Starkie, 538. 

13. An agent to a country attorney is not obliged to deliver a 
bill signed. Bridges v. Francis, Peake, 1. 

14. Where one attornev em|>Joys another as agent, he may sue 
him for his fees without first delivering a bill pursuant to statute 

2 G. 2. c. 23. Nelson v. Garforth, 1 Esp. N. P. C, 221 . 

15. Where business has been done by an attorney for a client, 
who afterwards becomes himself an attorney, the former need not 
deliver a bill pursuant to i^atute 2 G. 2. c. 23., in order to recover 
bis costs. Ford v. Maxwell, 1 Esp. C. 420. ; S. €. Hen. Bl, 589. 

17 16. The 
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16. The statute 2G. 2. c. 23. s. 23. only requires the delivery 
of an attorney’s bill for the hriming of an action ; therefore, to 
enable an attorney to set off his bill, he need not deliver it a montli 
beforehand, though he must deliver it time enough before trial for 
the plaintiff to have it taxed. Bulman v. Birkett, 1 Esp. C. 

17. Where two persons are liable to an attorney for business done 
on their joint retainer, it is sufficient for him to deliver a copy of his 
bill, in pursuance of 2 G. 2. c. 23., to one of them from whom ho 
received his instructions, and to whom the management of the bu- 
siness was left by the other. Finchett v. How, 2 Camp. 277. 

18. Aliter of a delivery to that one who did not intermeddle ; 
for he cannot be considered as having authority to receive it for both, 
nor is he likely to know what foundation there is for the charges in 
the bill. Finchett v. How, 2 Camp. 277. 

19. Delivery of an attorney’s bill to the attorney of the party to 
be charged is sufficient, if the party himself attend the taxation, or 
the bill be shown to have come to his hands. Warren v. Cunning- 
ham, 1 Gow. 11. 

20. An attorney’s bill, if not delivered to the party, must be left 
for him at his dwelling-house or last place of abode ; leaving it at 
the counting-house is not sufficient. Hill v. Htimplrrys, 3 Esp. C. 
254.; S. C. 2B.&P. 343. 

21. Although an attorney shows his client a copy of his bill, ex- 
plaining the different charges to him, in the reasonableness of which 
the client acciuiesces, the attorney is still bound to leave a copy of 
the bill with him, according to the provisions of statute 2 G. 2. c. 23,, 
before he can maintain an action upon it. But where several are 
jointly liable to an attorney for business done, the delivery of a copy 
of the bill to one of them is sufficient to maintain a separate action 
against any of the others. Money paid by an attorney for costs which 
his client is adjudged to pay, is a disbursement within 2 G. 2. c. 23. 
Crowder v. Shec, 1 Camp. 437. 

22. Previous to the bringing an action on an attorney’s bill, it Is 
sufficient under the statute 2 G. 2. c. 23. s. 23. to deliver a bill at the 
defendant’s last known apparent place of abode at the time when the 
bill was delivered. And it is not sufficient for the defendant to show, 
that he had another known place of abode subsequently to the de- 
livery of the bill. Wadeson v. Smith, 1 Starkie, 324. 

' 23. The month which must elapse after the delivery of an attor- 

ney’s bill, previous to an action thereon, is a lunar month. Hurd 
v. Leach, 5Esp. C. 168. 

24. An action may be maintained by an attorney against an as- 
signee for business done under a commission of bankruptcy, although 
the bill has not been taxed by a master in chancery under the statute 
5 Geo. 2. c. 30. s. 45. Tarn v. Heys and another, 1 Starkie, 278. 

25. If the joint names of two attornies in partnership are put on 
their papers in causes in their office, either of them is liable to the 
penalties of statute 37 G. 3. c. 90., for practising as an attorney 
without entering his certificate, though it does not appear that one 
of them had any profit or advantage from the suit for which the 
qui tam action is brought. Edmonson v. Davis, 4 Esp. C. 14. 

26. A power of attorney, though coupled with an interest, is 
instantly revoked by the death of the grantor ; and an act after- 
wards bond fide done under it, by the grantee, before notice of the 
‘death of the grantor j is a nullity. Watson and wife v. King, 4 Camp. 
272. 


Practisingwith- 
but certificate. 
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27 . A power of attorney is not revocable where given 9 ^ part of 
as security. Walsh v. Whitcomb, 2 Esp. C. 565* 

AUCTIONEER. 

Duty of. 1. Where an auctioneer declares that the conditions are as 

usual, and those conditions are pasted up under his box, the pur- 
chaser is bound. Mesnard v. Aldridge, 3 Esp. C. 271- 
Liabilitk-s of. 2. An auctioneer is not answerable for loss or damage, if he 
takes the same care of the property that a prudent man would ot 
his own. Maltby v. Christie, 1 Esp. C. 340. 

3. An auctioneer who sold goods after notice that they were 
not tluj property of his employer, was held liable to p^ the ftiOney 
for which they had sold. Hardacre v. Stewart, 5 Esp. C. 103. 

4. Where an auctioneer does not disclose the name of his prin- 

cii)al at the time of the sale, he is personally liable to an action for 
damages for not completing the contract. If the conditions of sale 
are, that a certain sum per cent, shall be paid as a deposit, and the 
auctioneer accepts a less sum, he cannot afterwards object that too 
little was paid. Hanson v. Roberdeau, Peake, 120. ^ 

5. An auctioneer is not liable to pay interest upon a deposit 
kept in his hands upon the investigation of a title. Here he is to be 
considered as the mere agent, unless he specially engage as a prin- 
cipal in the sale. Lee v. Munn, 1 Holt, 569. 

6. A declaration in assumpsit against an auctioneer for havihjg 
rescinded a contract of sale (which he had made), contrary to his 
duty as auctioneer, may be supported by implication of law arising 
upon the facts of the employment of the auctioneer by the plaintiff, 
and his sale of the goods, without proof of an express contract on 
his part not to rescind the contract. In such case it is incumbent 
on the defendant to establish a legal excuse for deviating from the 
usual practice, although the proof involve the proof of a negative. 
Nelson and another v. Aldridge, 2 Starkie, 435. 

M rcrnu- 7, If an auctioneer employed to sell an estate is guilty of neg- 
ligence, whereby the sale becomes nugatory, he is not entitled to 
recover any compensation for his services from the vendor. Denew 
V. Daverell, 3 Camp. 451. 

8. Queere^ whether an auctioneer is entitled to an allowance 
beyond a reasonable^ compensation, though warranted by the course 
of trade ? Maltby v. Christie, 1 Esp. C. 340. 


AVERAGE. 

mat are not 1 . The" expenditure of ammunition ^ in resisting capture by a 
subjects of gc- privateer, the damages done to the ship in the combat, and the ex- 
weral average, pence of curing the wounded sailors, are not the subject of general 
average by the law of England. Taylor and others v. Curtis, 6 Taun- 
ton, 608. ; S. C. 2 Marshall, 309. ; S. C. 4 Camp. 337. ; S. C. 1 Holt, 
192. 

2. Where the master of a ship in a foreign port was arrested by 
process out of a court of justice, at tlie suit of the agent of the 
ship for sums of money the latter had disbursed on her account; 
and the master not being able to raise money by other means, that 
be might procure his liberation and pursue the voyage, sold a part 

of 
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of the cargo : held, that the owner of the goods so sold had no right 
to a contribution in the nature of general average from the shippers 
of tlie other goods on board, which arrived safely at the port of 
destination. Dobson and others v. Wilson^ 3 Camp. 480. 

3. An action at law may be maintained to recover a contribution, Action foi. 
in the nature of general average, by one shipper of goods against 
another. Dobson and others v. Wilson, 3 Camp. 480. 


BAIL. 

1 . If a party executes a bail-bond before the condition is filled Bond, 
up, it is void. Fowell v. Duff, 3 Camp. 181. 

2. Although it be irregular to bring an action on a bail-bond in a 
different court from that in which the original action was commenced, 
yet the defendant cannot take advantage of this under the plea of 
non est factum. Wright v. Walmsley, 2 Camp. 396. 

3. If a sheriff’s officer liberates a defendant on his attorney under- 
taking put in bail, which he neglects to do, whereupon the sheriff 
is attached, and the officer pays the debt, qucere whether the statute 
of bail-bonds, 23 Hen. 8. — , does not preclude him recovering 
the money paid against the defendant ? At all events he cannot, 
unless an attachment has issued against the sheriff, or he has other- 
wise been compelled to paj^. Griffin v. Roberts, 1 Esp. C. 383. 

4. A justification of bail is to be taken nunc pro timc^ so that if Jubtitication^ 
out of time, application should be made to set it aside ; otherwise 

the plaintiff subjects himself to all the consequences of a valid justi- 
fication : amongst others, an action against the sheriff for not taking 
a bail-bond brought before justification will be defeated by producing 
the rule for the allowance of bail. Murray v. Durand, 1 Esp. N. P. 

C. 87. 

5. Bail above put in by the sheriff (who had discharged the de- Surrender^ 
fendant without a bail-bond) may surrender the defendant. Rex^. 

Butcher, Peajke, 169. 

6. Bail may recover against their principal all expences necessarily Right to remu- 
incurred from becoming bail. Fisher v. Fallows, 5 Esp. C. 171. neration. 

7. If a party who is bail to the sheriff apply to an attorney to put Liabiliiit-s of. 
in bail above, he is liable for these expences, but not for the subse- 
quent expences of the suit ; primd Jade the expences of the suit 

arc due from the principal, and the charges of the bail, for putting 
in bail above, from the bail. Hector and another v. Carpenter, 

1 Starkie, 190. 


BAILMENT. 

1. Goods are delivered to a bailee on a contract of a sale and Notice of 
return ; the bailee has no authority to pledge the goods. Application bailee. 

of the staturte 21 J.I., c. 19. s. 10. to such a case. Delauiiey v. 

Barker, 2 Starkie, 539. 

2. After a hired horse is exhausted and has refused its feed, the Duties of 

hirer is bound not to use it. Bray v. Mayne, Gow, 1. bailee. 

3. A bailee for hire is not answerable for the loss of the pro- Li abilities of 
perty, if he took the same care of it that a prudent man would take bailee*. 

of his own ; not though the loss arises from the embezzlement of his 
servants. Finiicane v. Small, 1 Esp. C. 315. 

II h 4 1-. A 
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4. A workman for hire is not only bound to guard the thine 
bailed to him against ordinary hazards, but likewise to exert himself, 
to preserve it from any unexpected diiger to which it may be ex- 
posed. Leek V. Maestaer, 1 Camp. 138. 

5. A warehouseman is only bound to take reasonable and com- 
mon care of any commodity entrusted to his charge. CailifF v. Dan- 
vers, Peake, 114. 

6. A wharfinger’s liability is at an end by delivering the goods on 
the wharf to the mate, or other accredited person of a ship by which 
they are to be sent, if according to the usage of the trade. Cobbon 
and another v, Downe, 5 Esp. C. 41. 

7. A person who takes in horses to agist, does not, like an inn- 
keeper, insure their safety ; he is answerable only in case of negli- 
gence. Broadwater v. Blot, 1 Holt, 547. 

8. A watjchwaker is bound to^ secure property placed in his 
hands in the way of his trade, or to protect it against depredations 
that may be committed by the persons in his employ. Therefore 
where A. entrusted B, (who was a chronometer maker,) with a chro- 
nometer to be repaired, and B, suffered his servant to sleep in the 
shop in which the chronometer was deposited, B, was held liable to 
A. for its value, servant having stolen it, and /?., at the time 
when the theft was committed, having deposited his own watches in 
a more secure place than that in which the chronometer was lefl. 
Clarke, Esq. v. Earnshaw, 1 Gow, 30. 

9. J. lends a picture to jBC, who wishes to show it to C. ; B, 
without any previous communication to C., and without his know- 
ledge, sends the picture to his house, where it is accidentally injured. 
C. is not responsible in assumpsit for not keeping the picture safely. 
Lethbridge v. Phillips, Knt., 2 Starkie, 544. 

10. If upon a hired horse being taken ill, the hirer calls in a far- 
rier, he is not answerable for any mistakes which the latter may com- 
mit in the treatment of the horse ; but il‘ instead of that, he prescribes 
for the horse himself, and from iinskilfulness gives him a medicine 
which causes his death, although acting hand Jide^ he is liable to 
the owner of the horse as for gros^s negligence. DeUne v. Keate, 
3 Camp, 4. 


BARON AND FEME. 

1. If a man marries a woman, and holds her out to the world as 
his wife, he does not discharge himself from his liability for needfesa- 
ries supplied to her, by proving a previous marriage between himself 
and another woman still alive ; unless he brings home a clear know- 
ledge of the celebration of the first marriage to the person who sup- 
plied the necessaries to the second wife. Robinson v. Nahon, 
1 Camp. 245. 

2. If a man holds out a wmman as his wife, he is liable on lier 
contracts the same as if they were married, even though the other 
party knew that they were not. Watson v. Threlkeld, 2 Esp. 
C. 637. 

3. After a sentence of divorce ah initio^ the liability of a hus- 

band for the debts of his wife does not continue. Anstev v. Manners, 
1 Gow, 10. - , 

4. Though a note were given to a married woman, knowing her 
to be such, with intent that she should indorse it to the plaintift* in 

payment 
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payment of a debt which he owed him in the course of carrying on a 
trade in her own name by the consent of her husband, yet the pro- 
perty in the note vested in the husband by the delivery to the wife, 
and no interest passed by her indorsement to the plaintiff. Barlow 
V. Bishop, 3 Esp. C. 266. ; S. C. 1 East, 432. 

5. The furniture of a house, the separate property of the wife, 
having been taken in execution by the husband’s creditor, they are 
sold by the sheriff to a trustee for the wife’s separate use. Held, that 
notwithstanding the husband afterwards remained as before in posses- 
sion of them, they were not liable to his debts. Cross v. Glode and 
another, 2 Esp. C. 574. 

6. Although A. cohabits with B. and assumes his name and 
passes for his wife, and permits him to appear to be the owner of the 
furniture of the house in which they live, the furniture being her pro- 
perty, is not liable to be taken under an execution against B* Ed- 
wards V. Bridges and another, 2 Starkie, 396. 

7. Where a wife executes a deed without her husband’s autho- 
rity, any claim which the other party has against him arises out of an 
implied simple contract of the terms of which the deed, though void, 
may be used as evidence. White v. Cuyler, 1 Esp, N. P. C. 200. ; 
S.C. 6 T.R. 176. 

8. A debt due from the wife dum sola cannot be set off against a 
demand by the husband alone, unless he has promised (upon sufficient 
consideration) to discharge it. Wood v. Akers, 2 Esp; C, 594. 

9. Though a husband is not bound to maintain the child of his 
wife by a former marriage, yet if he receives it under his roof and 
holds It out as part of his family, he will be liable, on a contract duly 
made by her, for its education or the like. Stone v. Carr, 3 Esp. 
C, 1. 

10. If from her husband’s ill treatment a wife is obliged to leave 
the house, he is liable to any one who supplies her with necessaries. 
Hodges V. Hodges, 1 Esp. C. 441. 

11. If the wife has been obliged by her husband’s misconduct, to 
to take up necessary things on credit he must pay for them, though 
he may previously have warned the tradesman not to trust her. Har- 
ris V. Morris, 4 Esp. C. 41. 

12. If a husband turns his wife out of doors, and it is necessary 
for her safety to exhibit articles of the peace against him, he is liable 
to an attorney employed by her for that purpose. Shepherd v. 
Mackoul, 3 Campbell, 326. 

13. Where a wife was indicted for keeping a disorderly house, 
which she had done with her husband’s concurrence : held that he 
was liable to an attorney, whom she employed to defend her, and by 
whom he knew that she was defended. Shepherd v. Mackoul, 
3 Campbell, 326. 

14. Where a separate maintenance is secured to the wife, by a 
deed executed by herself and husband only, the husband is liable for 
necessaries supplied to her. Ewers v. Hutton, 3 Esp. C. 255. 

15. The husband is liable for necessaries furnished to his wife, 
where she lives apart with a separate maintenance duly paid to her, 
unless the creditor has notice of the maintenance. Rawlyns v. 
Vandyke, 3 Esp. C. 250. But see Ham. Parties to Actions, 195. 

16. A husband who allows his wife a separate maintenance pro- 
mises to pay the amount of a debt which she contracts in a state of 
separation, he cannot afterwards recede from his promise on the 
ground that the plaintiff knew that he allowed his wife a separate 

maintenance, 
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mmntenanoe, and that he made the promise under a misapprekension 
df law. Hornbuckle v. Hombiiry, 2 Starkie, 177. 

17. In an action against the husband for lodging and necessaries 
supplied to his wife, who lives separately from him without any fault 
of her own, and who is possessed of funds of her own ; the question 
is, whether she has such means as are adequate to her support, ac- 
coiahig to her husband’s situation in life. Ludlow v. Wilmot, 
2 Starkie, 85. 

18. Although a husband is not cohabiting with his wife, yet if she 
hnprovidently takes up goods of a tradesman, for which he would not 
otherwise be liable, he assents to the contract, if, having any controul 
over the goods, he does not cause them to be returned to the vender. 
Waithman v. Wakefield, 1 Camp. 120. 

19. But if a tradesman trusts a married woman, deceived by the 
false appearance she assumes, when by cautious enquiries he might 
have ascertained her real situation, he cannot come upon the hus- 
band beyond the extent to which those enquiries would have shown 
him to be responsible. Waithman v. Wakefield, 1 Camp. 120. 

20. Where the husband, separated from his wife, suffers their 
children to reside with her, he is liable for necessaries lawfully sup- 
plied to her for them. Rawlyns v. Vandyke, 3 Esp. G. 252. 

21. Though a i/^ife has committed adultery, yet if the husband 
receives her again, he is liable for necessaries lawfully supplied to 
lier after their re*union. Harris v. Morris, 4 Esp. C. 41. 

22. Whether articles furnished to the wife ate necessaries, de- 
pends, not upon her marriage portion, but the husband’s circum- 
dtitnees. Ewers v. Hutton, 3 Esp. C. 256. 

23. A husband is liable for necessaries furnished to his wife, 
suitable to the appearance in life he permits her to assume, though 
greatly beyond his degree or his circumstances. 1 Camp. 120. 

24. If husband and wife live separate, and he pays her an ade- 
quate allowance for her support, he is not liable to be sued for her 
debts, although the separation be not by deed, and there be no 
written agreement between them with respect to the allowance. 
Tlie adequacy of the allowance is a question of fact for the jury. 
Hodgkinson and another v. Fletcher, 4 Camp. 70. 

25. Although a man is conclusively liable for necessaries supplied 
to a woman while he is living with her as his wife ; when they have 
separated he is not liable for necessaries supplied to heron the ground 
that he has lived with her and represented her as his wife, if he can 
show that in point of fact they were not married. Munro v. Dc 
Chemant, 4 Camp. 215. 

26. The wife of one transported for his crimes may sue as a feme 
sole, notwithstanding his term of transportation has elapsed, unless 
the defendant can show that he has returned to this country. Car- 
rol V. Blencow, 4 Esp, C. 27. 

27. Semble, that in those times in which it was considered that a 
feme covert separated from her husband was liable as a feme sole, it 

was necessary that her separate maintenance should be secured 
by deed and in trust. Stedmari v. Gooch, 1 Esp. N. P. C. 7. 

28. Held that the wife of a foreigner who had gone and is still 
resident abroad, but with the intention of returning, is liable as a 

feme sole, for debts contracted after his departure. Walford v. 
Duchesse de Prenne, 2 Esp. C. 554.; Franks v. Same, id. 587. But 
see 3 Camp. 123. 

29. A woman, by birth an alien, and the wife of an alien, cannot 

be 
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bc«ued as tifeme sole if her husband has lived with hef in this country, 
although he has left her here and entered into the service of a foreign 
state. Kay v. Duchesse De Prenne, 3 Camp. 123. 

30. A wife, not separated from her husband, cannot be etiarged 
with credit given to her, though her husband is resident abroad, has 
regularly supplied her with raoney, and though she has represented 
tierself as a single wdman. McNamara and wife v. Fisher, 3 Esp. 

G. 18. 

31. A woinan who has declared herself to be g fme sdky and aS Estoppel, 
such has executed deeds and maintained actions ; if herself sued as a 

yeme sole^ is not estopped frorri setting up the defence of coverture. 

‘Davenport, v. Nelson, 4 Ganip. 26. 

32. A husband who allows his wife to transact his business, makes Agency, 
her his agent, and is therefore bound by her acts. Girardy v, Rich- 
ardson, 1 Esp. N. P. C. 13. 

33. A husband, by permitting his wife to transact his business, 
places her on the footing of any other agent, and is therefore bound 
by her acts, and admissions respecting it. Emerson v. Blonden, 

1 Esp. N. P. C. 142. 

34. In cases where an authority from the husband to the wife to 
indorse bills received by her in the course of her separate trade or 
otherwise, may be implied ; the indorsement must be in the husband’s 
name, even though the bill is payable to the wife. Barlow v. Bishop, 

3 Esp. C. 266. ; S. C. 1 East. 432. 

35. If a promissory note is made payable to a married woman, and 
she indorses it for value in her own name, and the maker afterwards 
promises to pay it ; in an action against him by the indorsee, it will 
be presumed, that the nominal payee had authority from her husband 
to indorse the note in that form, and the indorsement will be consi- 
dered as vesting a legal title to the note in the plaintiff. Cotes v. Da- 
vis, 1. Camp. 485. 

36. A debt contracted by the wife before marriage survives Survivorship, 
against her upon the death of her husband. Woodman v. Chapman, 

1 Camp. 189. 

37. No action lies for harbouring the plaintifF’s wife, where she is Harbouring 
kept by the defendant from a principle of humanity, to secure her 

from the ill treatment of her husband. Philip v. Squire, Peake, 

82. 

38. If a wife through her husband’s ill treatment is obliged to 
quit the house, any person may safely receive and protect her. Ber- 
thon V. Cartwright, 2 Esp. C. 480. 

39. Where a defendant is under terms not to give coverture in headings, 
evidence, she is precluded from showing that the demand was fur- 
nished on the husband’s credit. Sneil v. Rice, 1 Esp. C. 222. ; 

Peake, 235. 


BARRISTER. 

1. No action lies to recover back a fee given to a barrister to Feu. 
argue a cause which he did not attend. Turner v. Phillips, Peake, 

122 . 

2. No action lies against a barrister for misconduct. Fell v. Mibconduct. 
Brown, Peake, 96. 
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BASTARD. 

’ 1. The father of a natural child having adopted it, is liable to 
one who furnishes it with necessaries in cases where he would have 
been liable had.it been legitimate ; even though no order of filiation 
has been made. Hesketh v. Gowing, 5 Esp.C. 131. 

2. In an action of assumpsit on an express promise to pay for 
the Hiaintenance of a bastard child of which the defendant was the 
putative father, it is no defence that he has since discovered that the 
child was not begotten by him. Shaw v. Whiteman, Peake, 29. 

3. If the putative father of a bastard child agrees to indemnify 
the parish they may demand any security they think proper. Dickin- 
son v. Brown, Peake, 234. 


BILLS OF EXCHANGE AND PROMISSORY NOTES, 

1. A draft in this form, “ Mr. A, will much oblige Mr. B, by paying 
to C. or order 20/. on his account,” is a bill of exchange. Iluft’ v. 
Webb, 1 Esp. N.P.C. 129. 

2. A promissory note without the words or order,” is a note 
within the statute of Ann. Smith v. Kendal, 1 Esp. C. 231. 

3. An instrument in the common form of a bill of exchange, 
except that the word at is substituted for to^ before the name of the 
drawees, may be declared on as a bill of exchange, or comme semble, 
may be treated as a promissory note, at the option of the holder. 
Shuttleworth v. Stephens, 1 Camp. 407. 

4. An instrument which appears on common observation to be 
a bill of exchange, may be treated as such, although words be intro- 
duced into it for the purpose of deception, which might make it a 
promissory note. Allan v. Mawson, 4 Campbell, 115. 

5. An agreement indorsed on a note, by which the plaintiff', the 
payee undertaking to enlarge the time for payment specified in the 
body of the note, cannot be considered as incorporated with the note 
so as to render an agreement stamp necessary. Stone v. Metcalf", 

1 Starkie, 53. 

6. Upon an instrument in the common form of a joint and 
several promissory note, signed by three persons, there is an indorse- 
ment written at tne time of signing it, stating that the note is taken 
as a security for all balances to the amount of the sum within sj>eci- 
fied which one of the three might happen to owe to the payee ; that 
the note should be in force six months, and that no money should be 
liable to be called for sooner in any case. In an action against one 
of the sureties, the payee cannot declare upon this instrument as a 
promissory note, payable either on demand, , or at six months after 
date. Between these parties, the instrument is an agreement, and 
must be stamped and declared upon as such. Leeds, v. Lancashire, 

2 Camp. 205. 

7. An instrument acknowledging the receipt of drafts for the 
the payment of money, and promising to repay the money, is a spe- 
cial agreement and not a promissory note. Williamson v. Bennett, 
2 Camp. 417. 

8. A note promissory to pay J. F. or order a sum certain, the 
amount of the purchase money of a quantity of fir belonging to //., 
with an indorsement thereon at the time of making the note, that 

it 
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it was given on condition that it should be void, if any dispute should 
arise between H» and W, respecting the fir, was held not to be a pro- 
missory note within statute 3 and 4 Ann.'c, 9, Hartley v. Wilkinson 
and another, 4* M. & S. 25. ; S. C. 4* Camp. 127. 

9. An] instrument by which ^the party promises to pay the sum 
of 65/. and also such other sum as by reference he owed to another 
with interest, cannot be considered as a promissory note, even as to 
the 65/., and cannot be given in evidence under the count, upon an 
account stated without an agreement stamp. Smith and his wife v. 
Nightingale, 2 Starkie, 375. 

10. The giving a bill of exchange in payment of a demand is con- 
clusive as to the existence and reasonableness of the different items 
which compose it, so that these cannot be questioned in an action on 
the original demand brought on dishonour of the bill. ,Knox v. 
Whalley, 1 Esp. N.P.C. 159. 

11. A promissory note signed by two persons and beginning 

I promise, &c.” is joint and several. See Mansel v. Burrel,- 7 T. 

Rep. 352. as to joint and several promises. March v. Ward, Peake, 
130. 

12. A note beginning ‘‘ I promise to pay,” signed by two parties, 
IS joint and several. Clerk v. Blackstock, 1 Holt, 4'74. 

13. The payee of a note indorses upon it, “ My will and desire 
is, that the money shall not be called in for two years, &c. and that 
if the said C. S. shall wish for further time, he shall have it without 
suit at law until three years next after my decease;” scmble, these 
are words of mere indulgence and favour, and do not operate as a 
defeasance. Stone v. Metcalf, 1 Starkie, 53. Quccre? what their 
effect would be as between the maker and the executors of the payee 
Ibid. 

14. A man who at thc"request of the holder of a note has put his 
name upon it, and thereby been obliged to pay the contents to a 
bona fide holder, may recover the money paid from any person whose 
name is on the note, although he knew it was given on an illegal 
consideration. Seddons v. Stratford, Peake, 215. 

15. Unless where a bill or note given for an illegal consideration 
is declared by law to be void, as in the cases of gaming and usury ; 
it is valid in the hands of a bona fide holder ; nor will it be necessary 
for him, on proof of the original transaction, to show that he gave a 
consideration for it, unless circumstances are likewise adduced by 
which he appears to have been implicated with or to have known of the 
transaction. If he was really a party concerned, the security is void 
in his hands. Wyat v. Bulmer, 2 Esp. C. 538. Newby v. Smith, 
Id. 539, n. 

16. Where the drawers of a banker’s check issued it nine months 
after it bore date, upon a consideration which afterwards failed as 
between them and the persons to whom they delivered it, they can- 
not be permitted to object this circumstance in an action brought by 
a subsequent holder for a valuable consideration and without notice ; 
though by thfe general rule any person receiving a negotiable instru- 
ment after it is due, is deemed to have taken it upon the credit of the 
person from whom he received it, and subject to the same equities as 
between him and the party sued on such instrument. Boehm and 
others v. Stirling and others, 2 Esp. C. 575.; S. C. 7 T. R. 423. 

17. A bill given by a principal to a stock-broker for the amount 
of differences on a stock-jobbing transaction, which the broker had 
paid, is not available in the hands of one who took it of the broker 
after it was due. Brown v. Turner, 2 Esp. C. 631. 
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18. If a bill is accepted for a particular purpose, one to whom 
the payee indorsed it with full knowledge of the circumstance cannot 
sue the acceptor, Sikes and others v. Marshal, 2 Esp. €* 705. 

19. A bill of exchange good in its original, but indorsed on a 
usurious consideration, is available in the hands of a subsequent hona 
fide indorsee for value, who took it before it was due. Parr v. Elia- 
son and others, 8 Esp. C.210.; S. C. 1 East, 92. 

20. Whether under an agreement between A. and B, for the sale 
of a lease, B, accepts a bill for the purchase mone^ and is let into pos- 
session of the premises, it is no defence to an action by A, against B» 
upon the bill, that A. refused to ex^ecute an assignment of the lease 
according to the agreement. Moggridge v. Jones, S Camp. 88. 

Conditional. 21. If a cheque is given on a verbal condition, which the drawer 

finds is to be broken or eluded, he has a right to stop tlie payment of 
the cheque. Wienholt v. Spitta and others, 3 Camp. 376. 

22. The drawer and payee of a bill of exchange after it has be- 
come due indorses it to B. on condition that he will take up certain 
bills discounted by the payee. B. does not take up the bills hut trans- 
fers the bill in question to C., the latter may recover against the 
acceptor. Wright v. Hay, 2 Starkie, 398. 

Indorsoment. 23. When the payee of a bill of exchange, has made an indorse- 
ment in blank thereon, no subsequent indorsee can restrain its nego- 
tiability by a special indorsement. Smith v. Clarke, Peake, 226. 

Negotiation. 24. After an indorsement in blank by the original payee, the 
negotiability of the hill cannot be limited by any subsequent special 
indorsement. Smith and another v. Clarke, 1 Esp. N. P. C. 180. 

Who liable on. 25. A banker 'who discounts a bill in notes which fhe does not 
indorse, is not liable on their being dishonoured. Fydell v. Clark 
and another, 1 Esp. C. 447. 

26. An indorsement in these words, Pay the contents of the 
bill to J. S; being part of the consideration in a certain deed of 
assignment, executed by the smd t/, S. to the indorser and others,” 
is not restrictive. Potts v. Reed, 6 Esp. C. 57. 

27. The acceptor of a bill of exchange payable to A. and J?., wiio 
lias accepted it after it was indorsed by A, for himself and B., can- 
not contend in an action at the suit of the indorsee, that tlie payees 
were not partners, and that the bill ^ould have been indorsed by 
both. Jones v. Radford, 1 Camp. 83. n. 

28. If A. the payee of a bill ^ exchange indorses it in blank, and 
delivers it to B., and B. writes above A/s indorsement, “ Pay the 
contents to C.,'’ B. is not liable to C. as an indorser of the bill. 
Vincent v. Horlock, 1 Camp. 442. 

29. A, the drawer of a bill of exchange payable to his own order, 
being indebted to B, on another bill for which he is bound to pro- 
vide, indorses the first bill to B. to enable him to raise money upon 
it in order to take up the second bill : this is an available security in 
the hands of B, in reduction of his demand on A., and he may recover 
upon it against the acceptor. Walsh v. Tyler, 2 Starkie, 288. 

Presentment. 30. A bill or note payable at a third person’s house is dis- 
honoured by a refusal there, since die other has made him his agent, 
and is therefore bound by his acts. Stedman v. Gooch, 1 Esp. 
N.P.C.8. 

31. A demand of payment before the day on which a bill is pay- 
able is a nullity. Thus a demand on the second instead of the third 
day of grace. Wiffen v. Roberts, 1 Esp.C. 261. 

32. "V^erc a bill is made payable at a certain house, a present- 
ment at the house is sufficient. Brown v, M‘Dcnnot, 5 Esp. C. 265. 

33. Where 
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33. Where a bill is accepted payable at a bankers it must be pre- 
sented for payment within the hours of business, if by the known cus- 
tom of the place, bankers begin and leave off business at stated hours. 

Parker v. Gordon, 6 Esp. C. 41. ; S.C. 7 East, 385. 

34. A banker in London who receives a cheque by the gene^ral 
post, is not bound to present it for payment till the following day , 

Rickford v. Ridge, 2 Camp. 357. 

35. The presentment of a bill of exchange for payment at the house 
of a merchant residinjg in London at 8 o’clock in the evening of the 
day it becomes due, is sufficient to charge the drawer. Barclay v. 

Bailey, 2 Camp. 527. 

36. If a bill of exchange is accepted, payable at Messrs. A. B- 
and Co.’s,” who are bankers in the city of London, a presentment of 
the bill for payment to their clerks at the clearing house, is sufficient. 

Reynolds v. Chettle, 2 Camp. 596. 

37. A bill of exchange payable at a banker’s in London, which, by 
reason of being mislaid, was not presented for payment, but the 
acceptor was some months afterwards informed of' its being mislaid, 
was held not to be discharged, but that the drawer might set it oft’ 
in an action brought against him by the acceptor, although the. 
bankers at whose house the bill was payable failed in the interval, 
and the acceptor had at all times up to the failure of the bankers, a 
balance in their hands sufficient to cover the acceptance. Sebag v. 

Abitbol, 4 M. & S. 402. S. C. 1 Starkie, 79. 

38. Presentment of a bill of exchange at a counting-house 
(where it is made payable) between 6 and 7 o’clock in the evening, is 
sufficient. Morgan v. Davison, 1 Starkie, 114. 

39. A presentment of a bill at a banker’s where it is payable is 
sufficient, although made after banking hours, provided a person be 
stationed by the banker to return an answer. Garnett v. Woodcock 
and others, 1 Starkie, 475. 

40. The holder of abill of exchange applies to the drawee on the day 
before the bill becomes due, who informs him he has no effects of the 
drawer’s in his hands, but that they will probably be supplied before 
the next day ; on the next day the drawer informs the holder that he 
will endeavour to provide effects and will call upon him again ; this 
does npt supersede the necessity of a presentment on that day. Pri- 
deaux v. Collier, 2 Starkie, 57. 

41. A banker’s promissory note is made payable at Tunbridge, 
and likewise at London, the holder has a right to present it at either 
place, and if payment be refused in London, it is no defence on the 
part of those who contend that the holder has been guilty of laches, 
to prove, that if payment had been demanded at Tunbndge, whicl 
was the more convenient and nearer place, the bill would have been 
paid. Beeching and others v, Gower, .IjHolt, 313. 

42. If a bill is drawn payable at so many days after sight, there 
is no fixed time when it shall be presented to the drawer ; and it may 
be put into general circulation by the holder without a previous pre- 
sentment. Groupy v. Harden, 1 Holt, 342. 

43. But semble, a presentment must notwithstanding he made 
within a reasonable time. Groupy v. Harden, 1 Holt, 342. 

44. That an act may amount to an implied acceptance it must be Acceptancff. 
such as naturally raises a belief of an intention to accept ; therefore 

to say, on returning a bill left for acceptance, “ There is your bill, 
it is all right,” is not an acceptance. Powell v. Jones, 1 Esp. 

N. P. C. 17. 


45. That 
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45. Tliat an answer at the drawee’s house who was not at home, 
that the bill would be taken up when due, may amount to an accept- 
ance, it must be proved to have been given by his authority express 
or implied. Sayer v. Kitchen, 1 Esp. N. P. C. 209. 

46. Though a person sued as acceptor of a bill, prove that the ac- 
ceptance was forged, yet if it appear that he and the party who com- 
mitted the forgery had been connected in business, and that the 
defendant had paid ‘Other bills drawn by such party and accepted 
similarly to that on which the action is brought, it will be sufficient 
to show that he adopted the acceptance and rendered himself liable 
to pay the bill. Barber v. Gingell, 3 Esp. C. 60. 

47. If the drawee write an acceptance on a bill left with him by 
the holder, he cannot revoke such acceptance, even while the bill 
remains in his possession, and before it is called for by the holder. 
Thornton and another v. Dick and another, 4 Esp. C. 270. See 6 East, 
199. 

48. If a bill of ^ exchange is sent for acceptance to the drawee, 
and he retains it in his possession contrary to the usual mode of deal- 
ing between himsehT and the holder, this amounts to an acceptance. 
Harvey v. Martin, 1 Camp. 425. n. 

49. But by the usage of trade in London, a cheque may be 
retained by tne banker on whom it is drawn, till five in the afternoon 
of the day on which it is presented for payment, and then returned, 
although it has previously been cancelled by mistake. Fernandez v. 
Glynn, 1 Camp. 426, n. 

50. The holder of a bill of exchange may insist upon the drawee 
accepting it, generally in the very words m which it is drawn, or 
may protest for non-acceptance. Boehm v. Garcius, 1 Camp. 
425. n. 

51. If a bill of exchange be accepted by the drawee, another 
person who, for the purpose of guaranteeing his credit, likewise 
accepts the bill in the usual form, is not liable as acceptor, but must 
be sued upon his collateral undertaking. Jackson v. Hudson, 
2 Camp. 447. 

52. Where the drawee of a bill of exchange who has once refused 
to accept it, said to the holder, “ If you will send it to the counting- 
house again, I will give directions for its being accepted,” held that 
he was not liable as acceptor without evidence that the bill w^as 
again sent back to his counting-house for acceptance. Anderson v. 
Hick, 3 Camp. 179. 

53. A promise to accept a bill of exchange in a letter written 
before the bill is drawn, can only be taken advantage of as an accept- 
ance by a person to whom the letter was communicated, and who 
took the bill on the credit of it. Miln v. Brest, 4 Camp. 393. 

54* Where the drawee of a bill of exchange drawn on account of 
a cargo of wheat consigned to him, said when the bill was presented 
to him for acceptance, it will not be accepted until the ship with 
the wheat arrives,” held that on the arrival of the ship with the 
wheat this amounted to an actual acceptance. Miln v. Prest, 
4 Camp. 393. 

55. Tlie drawee of a bill of exchange being advised of the 
drawing the bill by the drawer, and requested to honour it, 
answers by letter that “ the bill shall meet attention this does not 
amount to an acceptance, although it appears that in other instances 
the drawee has used the same expression when bills have been drawn 
upon him. Rees and another v. Warwick,' 2 Starkic, 41 1. 

56. Freight 
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56. Freight is to be paid for in good bills, and the bills are given 
by the charterers which are put into circulation by the ship-owners. 

Ihis amounts to an acceptance of the bills, and discharges the lien ; 
and an application to renew such bills on condition that the lien shall 
remain, will not operate to the continuance of the lien, unless the 
charterers knew that the bills had been circulated. Homcastle v. 

Farran, 2 Starkie, 590. . 

57. An acceptance is as valid by parole as by writing, and a 
conditional acceptance is as effectual as an absolute one, if the condi- 
tion be complied with. Miln v. Prest and another, 1 Holt, 181. 

58. A promise by letter to accept a non-existing bill is no accept- 
ance of a bill when drawn, unless it be communicated to the person 
who is to receive the bill, and who is thereby induced to take it. 

Miln V. Prest and another, 1 Holt, 181.; S.C. 4 Camp. 393. 

59. If the holder of a bill of exchange agree not to sue the Payment and 
acceptor upon his making affidavit that the acceptance is a forgery, 

and such affidavit be accordingly made and sworn, he cannot after- 
wards bring an acti^ on the bill, though the affidavit be false. 

Aliter if the affidavit oenot sworn. Stevens v. Thacker, Peake, 187. 

60. If a bill of exchange is indorsed before it becomes due, after 
payment of part, the indorsee, ignorant of the payment, is not bound 
by it. Cooper v. Davies, 1 Esp. C. 463. 

61. Agreeing after a bill has become due and been regularly pro- 
tested for nonpayment, and notice thereof given, not to press the 
acceptor, will not discharge the drawer. Walwyn v. St. Quintin, 

2 Esp. C. 517. ; S. C. 1 B. & P. 652. 

62. An indorsee who has taken the bill, knowing that it was 
drawn for the accommodation of the indorser, may, notwithstanding 
he has compounded with the indorser, and covenanted not to sue 
him, sue the maker. Mallet v. Thompson, 5 Esp. C. 178. 

63. Discharging any of the indorsers will be a discharge of all 
subsequent, though not of prior indorsers. Smith v. Knox, 3 Esp, 

C.46. 

64. The giving time to any of the parties to a bill, is a discharge 
of every other party, who upon paying the bill or note, would be 
entitled to sue the party to whom time has been given. English v. 

Darley, 3 Esp. C. 49.; S. C. 2. B. & P. 61. 

65. The holder of a bill of exchange may discharge the liability 
of the acceptor by parol ; but for this purpose, the words must 
amount to an absolute renunciation of all claim upon him in respect 
of the bill. Whitby v. Tricker, 1 Camp. 35. 

66. In an action for money had and received, by the holder of 
a bill of exchange, against a person who has received a sum of money 
from the acceptor to satisfy it, any defence may be set up which 
would be available, if the action had been brought against the ac- 
ceptor himself. Redshaw v. Jackson, 1 Camp. 372. 

67. But in an action by the second indorsee against the acceptov 
of a bill of exchange, if the person who indorsed it to the plaintiff 
could himself have maintained an action upon it, the defendant can- 
not give in evidence that it was accepted for a debt contracted in 
smuggling, although it was indorsed to the plaintiff after it had be- 
come due. Chalmers v. Laniow, 1 Camp. 383. 

68. The holder of a bill of exchange, on its becoming due, allows 
the acceptor to renew it without consulting the indorser; but the 
indorser afterwards says to the acceptor, it was the best thing that 
could be done. This is not a recognition of the terms granted by 

VoL.V. if the 
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the holder to the acceptor, and the indorser is discharged. Withall 
V. Masterman, 2 Camp. 1 79. 

69. If the indorser of a bill of exchange, having notice that it- 
was accepted without consideration, receive part payment from the 
drawer and give him time to pay the residue, he thereby discharges 
the acceptor. Lacton v. Peat, 2 Camp. 185. 

70. The drawer of an accommodation bill* is not discharged by 
time being given to the acceptor. Collott and others v. Haigh, 
3 Camp. 281. 

71. The maker of a promissory note pays money into the hands 
of an agent to retire it, the agent tenders the money to the holder oi' 
the note on condition of having it delivered up ; the note being mis- 
laid the condition is not complied with, and the agent after\vards 
becomes bankrupt with the money in his hands. Held, that the 
maker was still responsible on the note ; but that interest ‘was not 
recoverable after the time of the tender. Dent v. Dunn, 3 Camp. 
296. 

72. Where, upon an accommodation bill l|ecoming due, it was 
presented for payment to the acceptor, and he promised to pay it; 
held, that he was not discharged by time being afterwards given 
without his consent, to the drawer by the indorsee, who knew that 
it had been accepted for the drawer’s accommodation. Kervison v. 
Cooke, 3 Camp. 362. 

73. An agreement between the holder and the acceptor of a 
bill (dishonoured for non-payment), that the acceptor shall pay to 
the holder the amount of the bill and no more, discharges the 
drawer, although his assignees (he being then a bankrupt) are par- 
ties to such agreement. De la Torre v. Barclay and another, 

1 Starkie, 7. 

74. Proof of a promissory note payable to A. B. generally, is 
primd facie evidence of a promise to A, B. the father, and not to 
A, B. the son, the names being the same ; but A» the son, although 
styled, in the declaration, A, B, the younger, bringing tlie action and 
being in possession of the note, is entitled to recover upon it. Sweet- 
ing v. Fowler and another, 1 Starkie, 106. 

75. An indorsee for value, transfers the bill, which is returned to 
him after it has become due ; he may recover against the acceptor, 
although his indorsee, before the re-transfer, received satisfaction 
from the drawer. Buzzard and another v. Flecknoe, 1 Starkie, 333. 

76. An acceptor of a bill of exchange cannot avail himself of a 
renunciation on the part of the holder of his claim upon him, unless 
it be express and founded upon some consideration. Parker v. Leigh, 

2 Starkie, 228. 

77. The drawer of a bill payabje to his own order, after the bill 
becomes due, settles with the acceptor, and gives him a receipt in 
full of all demands. The drawer being afterwards in possession of 
the dishonoured bill, an indorsee from the drawer cannot maintain 
an action against the acceptor. Thorogood v. Clarke, 2 Starkie, 
251. 

78. On the day after the drawing of a bill of exchange payable 
at sight, the payee leaves it with the drawer for acceptance ; a month 
afterwards the payee states that the drawer lids refused to accept 
the bill, and resorts to other measures for obtaining payment of his 
debt from the drawer ; in ten days after this, the drawer announces to 
the payee that he has destroyed the bill, conceiving it to be of no 
pse. The drawer is not liable as the acceptor of the bill. (By the 

three 
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three judges, Lord Ellenborough, C. J. dissentiente.) Jones v. 

2 Starkie, 3^. 

79. A. accepts a bill for the accommodation of R., which R. de- 
livers to C. his creditor, to provide for a bill about to become due. 

C., before ^.’s bill becomes due, returns it to'R. as useles, in order 
that it may be forwarded to A.y and abandons all claim' upon the 
bill ; C. cannot, by subsequently obtaining possession of the bill, ac- 
quire a right of action against A* In such case, R., who has become 
bankrupt, is a com][)etent witness for A.y after a general release by 
A.y although he has not been released by his assignees. Cartwright 
and others v. Williams, 2 Starkie, 340. 

80. The legal situation of one iiiio takes up a bill for the honour Payment for 

of a party thereto, is that of an indorsee, who therefore may sue all honour of 
parties to the bill. Mertens v. Winnington, 1 Esp. N. P. C. 113. ® 1^“**^^* 

81. It is no excuse for not giving notice to the indorsee of a bill Notice, 
of exchange, that the acceptor had no effects. Wilkes v. Jacks, 

Peake, 202. 

82. Where the |^yee and indorser of a note is entitled to call 
upon the maker, want of notice will discharge him ; secus, where he 
is not entitled, as where the maker has paid him the amount as the 
consideration of his indorsement. Corney v. Mendez da Costa, 1 Esp. 

C. 302. 

83. If the drawer of a bill had effects in the hands of the drawee, 
the want of notice of dishonour is not excused by proving a repre- 
sentation by the drawee to the drawer when the bill was drawn, that 
he should not be able to provide for it, and that the drawer under- 
stood himself should be forced so to do. Staples v. Okines, 1 Esp. 

C. 332. 

84. Indorsee against indorser of a foreign bill. When the in- 
dorsement was made, the defendant was in Jamaica, where the bill 
was drawn, but his residence was at Stepney. The bill was present- 
ed for acceptance, dishonoured and protested ; and then sent to the 
defendant’s house for payment, with notice of non-acceptance. The 
defendant was not then in England, but the bill was shown to his 
wife, and the circumstances stated to her. It was urged, 1st, that 
notice should have been sent to Jamaica; 2d, that the demand on 
the wife was not sufficient ; 3d, that a copy of the protest should have 
been sent with the notice. Lord Kenyon over-ruled all the objec- 
tions, and the plaintiff had a verdict. Cromwell v, Hynson, 2 Esp. C. 

511. 

85. The circumstance that the payee had effects in the hands of 
the drawee, does not entitle the drawer, v«^ho had none to notice. 

Walwyn v. St. Quintin, 2 Esp. C. 515. ; S. C. 1 B. & P. 652. 

86. Securities left with the acceptor to raise money, but upon 
which none has been raised, are to be considered as effects in his 
hands. Walwyn and others v. St. ^luihtm, 2 Esp. C. 516. 

87. A party to a dishonoured bill, saves ^laches by merely putting 
a letter, containing notice, into the post in due time. Kerfh and 
others v. Weston and others, 3 Esp. C. 54. ; Langdon v. Hulls, 

5 Esp. C. 157. 

88. Though notfee to the drawer may be dispensed with, wlwre 
it is shown that he had no effects in the hands of the drawee, yet 
on any other ground evidence is inadmissible to show that he has 
not been prejudiced by the want of such notice. Dennis v. Morrice, 

3 Esp. C. 156. 

89. A bill of exchange, all the parties to which resided, in the 

I i 2 same 
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same town, became due on the fourth of the month, when it was 

I )re8ented for payment by the payee’s bankers, wha returned it to 
lim dislionoured on the fifth. Held, that a letter sent by him to the 
drawer on the 6th was reasonable notice of the dishonour of the bill. 
Scott V. Lifford, 1 Camp. 246. 

90. Where the parties to a bill of exchange reside in London or 
the vicinity, notice of the dishonour of the bill may be sent by the 
two-penny post. Scott v. Lifford, 1 Campw 246. 

91. Notice of the dishonour of a bill of exchange must be given 
to the drawer and indorsers by the holder himself, or s^ome person 
authorized by him. Stewart v. Kennet, 2 Camp. 177. 

92. In an action by the fourth, against the first indorsee of a bill 
of exchange, all the parties to which resided in London, it appeared 
that the plaintiff received notice of the dishonour of the bill from 
his indorsee on the 20th of the month, and gave notice to his imme- 
diate indorser, by a letter put into the two-penny post office on the 
evening of the 21st, but so late that it was not delivered out till the 
morning of the 22d. Held, that by this laches, the plaintiff had dis- 
charged all the prior indorsers, although, in the course of the 22d, 
notice of the dishonour was given both to the second indorsee and 
to the defendant. Smith v. Mullett, 2 Camp. 208. 

93. It is not enough that the drawer or indorser receives notice 
in as many days as there are subsequent indorsees, unless it is shown 
that each indorsee gave notice within a day after receiving it; as if 
any one has been beyond the day, the drawer and prior indorsees 
are discharged. Marsh v. Maxwell, 2 Camp. 210. n. 

94. If the drawer or indorser of a bill of exchange receives due 
notice of its dishonour from any person (who is a party to it), he is 
directly liable upon it to a subsequent indorser from whom he had 
no notice of the dishonour. Jameson v, Swinton, 2 Camp. 373. 

95. If a bill of exchange is presented for acceptance and not 
accepted, the drawer and indorsers are discharged by want of due 
notice of its being thus dishonoured ; although the holder presents it 
for payment when due, and then gives them notice of its being dis- 
honoured both for non-acceptance and non-payment. Roscow v. 
Hardy, 2 Camp. 458. 

96. The holder of a bill of exchange is excused for not giving 
r^ular notice of its being dishonoured to an indorser, of whose place 
oiresidence he is ignorant, if he use reasonable diligence to discover 
where the indorser may be found. Bateman v. Joseph, 2 Camp. 
461. 

97. The rule upon this subject in De Havilland v. Bowerbank, 
1 Camp. 50. confirmed by the Court of K. B. Bernales v. Fuller, 
2 Camp. 462. 

98. If the drawer of a bill of exchange, when it is presented for 
acceptance, has effects in the hands of the drawees, though he is 
indebted to them to a ifiuch larger amount, and they without his 
privity, have appropriated the effects in their hands to the satisfac- 
tion of the debt ; he is entitled to notice of the dishonour of the 
bill for non-acceptance, as he might expect, under these circum- 
stances, that it would be accepted and paid. * Blackhan v. Doren, 
2^Camp. 503. 

99. The holder of a bill of exchange is excused for not giving 
notice of its dishonour in the usual time, by the day on which he 
should regularly have given the notice being a public festival; during 
which he is strictly forbidden by his religion to attend to any secu- 
lar affairs, Lindo v. Unsworth, 2 Camp. 602. 


100. A 
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100. A notice of the dishonour of a bill of exchange sent by the 
two-penny post is sufficient, where the parties live within the limits 
of the two-penny post, whether near or at a distance from one an- 
otlicr ; but the letter conveying the notice should be proved to have 
been put into a receiving- house at such an hour, that, according to 
the course of the two.penny post, it would be delivered the day on 
which the party to whom it is addressed was entitled to receive no- 
tice of the dishonour of the bill. Hilton v. Fairclough, 2 Camp. 
633. 

101. A few days before a bill of exchange becomes due, the acceptor 
informs the drawer he will be unable to pay it, says the drawer must 
take it up, and gives him part of the amount to assist him in doing 
so. The . drawer receives the money, and promises to take up the 
bill accordingly. Held, that in an action by the indorser against 
the drawer, uie latter might nevertheless set up as a defence, that 
the bill was not duly presented for payment, and that he had not 
regular notice of its dishonour, but that the sum paid him by the 
acceptor was money had and received to the plaintiff's use. Baker 

V. Birch, 3 Camp. 107. 

102. The drawer of a bill of exchange is entitled to due notice of 
its dishonour, if he had any effects in the hands of the drawee at any 
time between the drawing of the bill and its becoming due. Ham- 
mond V. Dufrene, 3 Camp. 145. 

103. The drawer of two bills of exchange, before they became due, 
received notice that they were accidentally destroyed, and was called 
upon to give others in their stead, according to the stat. 9 and 10 

W. 3. c. 17. When the bills were drawn, he had no effects in the 
hands of the acceptors, but before either was due, the acceptors 
were indebted to him to an amount less than one of the bills, and 
became bankrupt. Held, that he was nevertheless entitled to notice 
of the dishonour of both bills. Thackray v. Blackett, 3 Camp .164. 

104. Notice of the dishonour of a bill of exchange or promissory 
note may be given the same day it becomes due, as soon as the 
acceptor or maker has refused payment. Burbridge v. Manners, 
3 Camp. 193. 

105. If the drawer of a bill of exchange has reasonable ground 
to expect that it will be honpured on the strength of a consignment, 
he is entitled to notice of its dishonour, although no effects ever get 
into the hands of the drawee to pay it. Rucker and another v. 
Hiller, 3 Camp. 21 7. 

106. To excuse the not giving of regular notice of the dishonour 
of a bill of exchange to the indorser, it is not enough to show that 
the holder, being ignorant of his residence) n>ade inquiries upon 
the subject at the place where the bill was payable. Beveridge v. 
Burgis, 3 Camp. 262. 

107. Where a bill is drawn upon funds which there is reasonable 
ground to expect will reach the hands of the drawee before it be- 
comes due; although they do not, the drawer is entitled to notice of 
its dislionour. Robins v. Gibson, 3 Camp. 334. 

108. Where the drawer of a foreign bill of exchange happens to 
be in England when it becomes due and is dishonoured, it is enough^ 
for the purpose of charging him, to have the bill protested, and to 
give him notice of the fact of its dishonour, without communicating 
the protest to him, or sending a copy of it to the place where the 
bill was drawn. Robins v. Gibson, 3 Camp. 334. 

109. In an action by the indorsee against the drawer of a bill of 
exchange, it is sufficient to prove that the defendant had notice of 

1 i 3 tlie 
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the dishonour of the bill from the acceptor* Rosher and another v. 
Kieran, 4Cainp. 87.. 

110. The drawer of a bill of exchange, a few days before it be- 
comes due, states to the holder tliat he has no regular residence, and 
that he will call and see if the bill is paid by the acceptor. Held, 
that under these circumstances he was not entitled to notice of its 
dishonour. Phipson v. KneUer, 4 Camp. 285.; S. C. 1 Starkie, 116. 

111. Notice to the drawer of a bill of exchange of its dishonour 
by any party to the bill, enures to the benefit of all. Wilson v. 
Swabey, 1 Starkie, 34. 

112. The drawer of a bill of exchange, who, before the bill be- 
comes due, says, ** My residence is immaterial, 1 will^ inquire whether 
the bill is paid,^* dispenses with notice of the dishonour. Phipson v. 
Kneller, 1 Starkie, 116. 

1 13. Evidence of a letter from the drawer and indorser of an ac- 
commodation bill, that the bill will be satisfied before the next term, 
supersedes the necessity of preying the dishonour of the bill and 
notice. Wood v. Brown, 1 Starkie, 217. 

114. Notice of the dishonour of a bill of exchange given at the 
counting-house of a merchant or manufacturer, between the hours 
of six and seven in the evening, is not too late. Bancroft v. Hall, 
1 Holt, 476. 

115. The holder of a bill of exchange, which is returned disho- 
noured, is not bound to send notice to the drawer by the mail, or 
first conveyance that sets out from the place where such holder re- 
sides. It IS sufficient, provided there be no essential delay, if he send 
notice by a private hand; and although such notice should thereby 
reach the drawer later in the day than if it had been sent by the 
mail, he will not on that account be discharged, Bancroft v. Hall, 
1 Holt, 476, 

116. The payee is entitled to notice of the dishonour of the note, 
although there were no consideration between him and the maker. 
Free v. Hawkins, 1 Holt, 350. 

117. Ignorance of the place of residence of the drawer of a bill 
of exchange, is a sufficient answer to an objection arising out of the 
Want of due notice of the dishonour of the bill, provided due dili- 
gence be used to discover his place ;Df residence. Browning v. 
Kinnear, iGow, p. 81, 

118. If the drawer of a foreign bill of exchange had no effects in 
the hands of the drawee, and had no reasonable grounds to expect 
that the bill would be honoured, a protest is unnecessary to charge 
the drawer. Legge v. Thorpe, 2 Camp. 3 10. 

119. The protest on a foreign bill maybe formally drawn up at 
any time, provided that, in the event of a suit, it is drawn up before 
the commencement of such suit. Chaters v. Bell, 4 Esp. C. 48. 

120. If a bill or note is deposited with a banker for a particular 
purpose, indorsed so as to give him the right to transfer it, and he 
pledge it, such pledging, although it may amount to a gross breach 
of trust, and defeat the purpose for which the deposit was made, will 
be binding on the person who made the deposit, as between him 
and an innocent holder. Collins v. Martin and another, 2 Esp. C. 
520. ; S. C. 1 B. & P. 648. 

121. The payee of a bill or note not negotiable, is the proper party 
to sue thereon, though he has attempted to transfer it by indorsing it. 
Drage v. Ibberson, 2 Esp. C. 644. 

122. A* being a creditor of Zl.’s, and having deeds in his posses- 

sion 
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sion as a security for the debt, receives a bill indorsed by for tlie 
purpose of getting it discounted ; he cannot disappropxriate the bill, 
and maintain an action upon it against the acceptor. Delauney v. 

Mitchell, 1 Starkie, 439. 

123. Aa action lies by the indorsee against the indorser upon a bill Suit, 
of exchange immediately on non-acceptance, though the time for 
which the bill was drawn has not elapsed. Ballingalls and another v. 

Gloster, 4 Esp. C. 481. ; S. C. 3 East, 481. 

124. Every indorsement essential to a transfer must ba stated ; un- Pleadings, 
necessary ones may be omitted. Chaters v. Bell and others, 4 Esp. 

C. 21Q. 

125. Indorsements, and alterations in blank indorsements m^ be 
made at wwi to meet the justice of the case. Rex v. Page, 

2 Esp. C. 650. n. 

126. Bills of exchange upon Lisbon were indorsed by A* to B. in Damages, 
this country, and afterwards by B* to C., a coad-merchant at Lisbon. 

When the bill became due, Lisbon was in the hands of the French, 
and they were dishonoured. C. re-drew upon B» in London, but B» 
did not honour the re-drafts. It did not appear clearly whether at 
that time, there was an established course of exchange between Lis* 
bon [and London. In an action by B. against A. upon the bills, the 
plaintiff *s claim to re-exchange was disallowed by the jury, and tlie 
court afterwards refused to set aside the verdict upon that ground. 

De Tasset v. Baring, 2 Camp. 65. 

127. The acceptor of a foreign bill of exchange is not liable for 
re-exchange, nor for more than the principal sum, together with in- 
terest according to legal rate of interest, where the bill is payable. 

Woolsey v. Crawford, 2 Camp. 445. 

128. If there is no consideration for part of the sum contained in Apportionmcni. 
a bill of exchange,* the jury may apportion the damages, and 

need not find to the whole amount. Barber v. Backhouse, Peake, 

61. 

1 29. If a bill of exchange be given in consideration of the defend- 
ant entering into partnersliip with the plaintiff, and the treaty is after- 
wards broken off, the plaintiff is entitled to recover a verdict on the 
bill, to the amount of the damages he has sustained, and not to the 
full amount of the bill. Ledger v. Ewer, Peake, 216. 

130. The indorsee of a bill, not an accommodation one, is entitled 
to recover against the drawer, or acceptor, the full value, though he 
gave less, and will hold the overplus in trust for the indorser ; but 
where it is an accommodation bill, and he takes it, knowing that it is 
such, he can only recover what he gave. Wiffen v. Roberts, 1 Esp. 

C, 261. See 3 Taunt. 227. 

131. It is no defence to an action on a bill of exchange, that the 
consideration for which it was given has partially failed. Mor- 
gan V. Richardson, 1 Camp. 40. n. * Fleming v. Simpson, 1 Camp. 

40. n. 

132. In an action on a bill of exchange, accepted for the price of 
goods purchased for exportation, the defendant cannot give in evi- 
dence, that the goods were of a bad quality, and improperly pack- 
ed, but is driven to his cross-action. Tyc v. Gwynne, 2 Camp. 

346. 

133. A traveller received a bank note in a provincial town, which Division ot 
he cut in two, and sent the halves on different days by the post, ad- 
dressed to his employers in London ; one of these was stolen from 

the mail coach and they received the other. Held^ that under these 

li 4 circura- 
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circumstanceB they could not maintain an action against the makers 
of the note on producing that half of it which reached them safely* 
Mayor and others v. Johnson and another, 3 Camp. 324. 

134. A defendant who has given his promissory note, as the stipu- 
lated price of a picture, cannot give the inadequacy of the considera- 
tion in evidence, with a view to diminish the damages, but he may 
give it in evidence as a circumstance indicatory of fraud, in order 
to defeat the contract altogether. Solomon v. Turner, 1 Starkie, 
51. 

135. An acceptor of a bill 6f exchange, on an action brought 
i^ainst him by the payee, may show that he accepted it for value, as 
to part, and as an accommodation bill as to the rest. Darnell v. Wil- 
liams, 2 Starkie, 166. 

186. Where a bill has been taken bond fide and upon good consi- 
deration, it is no defence to an action by the person taking it, that the 
bill was an accommodation one, and that known to him. Smith v. 
Knox, 3 Esp. C. 46. 

137. Although the bond fide holder of a promissory note, made 
■without consideration, himself gave a full consideration for it; yet 
if he took it after it was due from an indorser, who had given none, 
he cannot maintain an action upon it against the maker. Tinson v. 
Francis, 1 Camp. 19. 

138. Although no consideration passes between the payee of a bill 
of exchange, it is not to be considered an accommodation bill as to 
the latter, if there was a valuable consideration as between the payee 
and the acceptor. Scott v. Lifford, 1 Camp. 246. 

‘ 139. The drawer of a bill accepted for his accommodation, indorses 
it for value to his bankers, and before the bill becomes due, becomes 
bankrupt : the bankers, who knew that the bill was accepted for the 
accommodation of the drawee, cannot recover from the acceptor 
more than the amount of their balance as between them and the 
drawer at the time of his bankruptcy. Jones and others v. Hibbert, 
2 Starkie, 304. 

140. A bill of exchange made payable to a fictitious person, or his 
order, is neither in effect payable to the order of the drawer, nor to 
bearer, but is completely void ; unless it can be shown that the cir- 
cumstance of the payee being a fictitious person was known to the ac- 
ceptor. Bennet v. Farnell, 1 Camp. 130. 180. c. 

141. However, if money paid by the holder of such bill, as the con- 
sideration of its being indorsed to him, gets into the hands of the ac- 
ceptor^ it may be recovered back as money had and received. Ben- 
nett v. Farnell, 1 Camp. 130. 180. c. 

142. Where a debtor gives a bill or note in payment, to which 
hhnself is not party, laches of the creditor, by which any party to the 
instrument who was liable to the debtor when owner thereof, is dis- 
charged, discharges the debtor. Stedman v. Gooch, 1 Esp. N. P. 
C. 3. 

143. Where a creditor receives a note or bill, payable at a future 
day for his debt, he cannot sue Uie debtor until the day has passed, 
unless the instrument has been previously dishonoured by the person 
on whom it is drawn, or at whose house it is made payable. Stedman 
V. Gooch, 1 Esp. N. P. C. 5. 

144. If a vendor receive in payment bills from a third person, 
under an order from the vendee, which are good when drawn, the 
debt is discharged, though afterwards, and before payment, the 
drawee becomes bankrupt. Bolton v. lleichard, 1 Esp. N. P. C. 
106. 


115. Where 
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145. Where bills are taken id pament, it will be preannied that 
the amount has been received, until the contrary xs shown. Hebden 
V. Hartsink and another, 4 Esp. C. 46. 

146. If a creditor is offered cash in payment of his debt, or a cheque 
ipon a banker from an agent of his debtor, and he prefers the latter ; 
this does not discharge the debtor if the cheque is dishonoured ; 
although the agent fails with a balance of his principal in his hands to 
a larger amount, Everet v. Collins, 2 Camp. 515. 

147. The purchaser of goods, to be paid for by bill upon his agent, 
is not discharged by the seller taking a renewal of the bill, wiuiout 
giving him notice, if the agent had not funds in hand to pay 
the bill when it became due. Clarke and another v. Noel, S Camp. 
411. 

148. In an action of covenant upon a charter-par^ for freight, it 
is no defence that the plaintiff received part of the freight in money 
from the defendant’s agent abroad, and the residue in a bill (without 
tlie privity of the defendants) drawn by the agent upon, and accepted 
by, certain merchants at London ; and which bill was ^erwards dis- 
honoured upon the insolvency of the drawer and acceptors. But the 
defendants are still bound to pay the freight owing to the plaintiff ; 
and such bill is not to be deemed payment, though defendants were 
not informed of the transaction until after the failure of the parties to 
It. Marsh v. Pedder and others, 1 Holt, 72. 

149. The bond fide holder for value of a lost bill transferable by de- 
livery, may sue thereon. Sir John Lawson and others v. Weston and 
others, 4 Esp. C. 56. 

150. An action at law cannot be maintained against the acceptor 
of a bill of exchange which was lost, after being indorsed, although a 
bond of indemnity has been tendered to the defendant. Pierson v. 
Hutchinson, 2 Camp. 211. 

151 . If a bill, when lost, had only a special indorsement upon it, the 

indorsee may recover at law, without producing the bill. Long v. 
Bailie, 2. Camp. 214. * 

152. Although a bill of exchange cannot be re-issued after it has 
arrived at maturity and been once paid ; yet, if it is paid, and after- 
wards indorsed before it becomes due, it is a valid security in 
the hands of a bond fide indorsee. Burbridge v. Manners, 3 Camp. 
194. 

153: The statute 15 Geo. 2. c. 13. s. 5. does not preclude the 
members of a commercial firm, although exceeding six in number, 
from drawing bills at a shorter date than six months. Wigan v. 
Fowler and others, 1 Starkie, 459. 


BILL OF LADING. 

1. Any person taking goods under a bill of lading, makes him- 
self liable to all its terms, and therefore to pay demurrage if that be 
one. Dobbin v. Thornton, 6 Esp. C. 16. 

2. A. has some rum in the West India docks, which he sells to 
2?.; the rum is to be shipped by A. in a vessel chartered by B, Be- 
fore the rum is delivered on board the vessel, B, gets a bill of lading 
from the captain ; he then sells the rum in question to C., who pays 
B. for it, upon an indorsement of the bill of lading. A. being unpaid, 
and suspecting the solvency of 2?., takes some part of the rum forci- 
bly from out of the vessel, and countermands the delivery of the rest. 


4SS 


Lost. 


Re-issuing. 


Statute 15 G. 2. 
c. 1?. 
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In trover by C. against A. to recover the rum, held, that C. gained 
no good title under the bill of lading ; sucfi bill being fraudulent, 
inasmuch as B. procured it to be signed by the captain before the 
rum wa^ delivered on board the ship. Osey and another v. Gardner 
and another, 1 HoJt, 40.^. 

Who entitled 3. When the master of a ship receives goods on board and 

to. gives a receipt for them, it is his duty not to deliver the bill of lading, 

except to the person who can give the receipt in exchange. Craven 
and others V. Ryder, 1 Holt, 100. 

Construction. 4. Whe^e a specified number of days for discharging a cargo are 
aUowed by a bill of lading, working days, which are exclusive o^* 
Sundays und holidays at the custom house, not running days which 
include them, are meant. Cochran v. Retberg.and another, 3 Esp. 
C. 121. 

5. The clause in the margin of a bill of lading, is part of 
the special contract. Cochran v. Retberg and another, 3 Esp. 
C. X2L 

6. Goods consigned to a merchant in a foreign country are 
stated in the bill ol lading to be shipped by order and on account of 
the consignee. The consignor cannot maintain any action against 
tiie ship-owner in respect of the goods, as the property must be 
taken to have vested in the consignee from the time they were put on 
board the ship. Brown v. Hodgson, 2 Camp. 36. 

7- If by the bill of lading of a cargo of brandy brought into the 
London Docksy no time is stipulated within which it shall oe unload- 
ed, the implied contract on the part of the consignee is to discharge 
the ship in the usual and customary time for unloading such a cargo, 
wliich is the time within which the brandies can be unloaded in the 
docks into the bonded warehouses. Therefore, the consignee^is not, 
under these circumstances, liable to make compensation to the owner 
of the ship, in the nature of a demurrage, for any delay occasioned 
by the crowded state of the London Docks, although the cargo 
might have been landed sooner, if the duties had been immediately 
paid. Burmester v. Hodgson, 2 Camp. 488. 

8. A bill of lading signed by the captain, stating the ship to be 
bound to the port of destination with convoy, amounts to an under- 
taking binding on the owner, that the ship shall sail with convoy. 
Sanderson and others v. Busher, 4 Camp, 54. n. [a,) 

9. Where a bill of lading of goods by a general ship deliverable 
to order, contains a stipulation that the goods are to be taken out 
in a certain number of days after arrival, or to pay demurrage ; the 
indorsee of the bill of lacling who takes out the goods is liable for 
demurrage from the expiration of the lay days calculated from the ar- 
rival of the ship, without receiving any notice of that event. Har- 
man V. Clarke and others, 4 Camp. 159. 

Imlorstnicnt. 10. If u4.has an equitable title to goods on board a ship, and 

knowing of such title, gets an indorsement of the bill of lading, he 
cannot recover such goods in an action of trover, but the captain 
will be justified in delivering the goods to A. Dick v. Lumsden, 
Peake, 189. 

11. The bond fide indorsee of a bill of lading, for value, &c- 
ivithout notice of the insolvency of the consignee, or of any other 
circumstance which in fairness should preclude him from taking the 
indorsement, has an absolute right to the goods, although he Knew 
that the consignor had not been paid for them in cash, Cuming v. 
Brown, 1 Camp. 104» 180. c. 

12. The 
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13. The indorsement of a bill of lading, without consideration, 
does not transfer any property in the goods ; and therefore the mere 
indorsement of a bill of lading by the consignor to an agent, to au- 
thorize him to stop the goods in transUu^ on account of his prin<« 
cipal, will not enable such agent to maintain assumpsit or trover for 
the goods in his own ngme. Waring v. Cox, 1 Camp. 369. 

13. By a bill of lading, goods are re-deliverable to J, S. if he 
should accept and pay a bill of exchange ; if not, to the holder of the 
said bill of exchange. J. S* accepts the bill of exchange, and in., 
dorses the bill of lading for a valuable consideration, but does not 
pay the bill of exchange when due. Held, that upon its dishonour, 
the property of the goods vested in the holder of it, and that he might 
maintain trover for the goods against the indorsee of the bilLof lading. 

Barrow v. Coles, 3 Camp. 92. 


BRICKMAKER. 

An action cannot be maintained by a brick^maker for the price of in relation to 
bricks which are under the standard dimensions required by statute thcst.i7Geo.3. 
17 Geo. 3. c. 4*2. although when sold they were selected by the 
purchaser himself, and they were afterwards used by him in building 
a house, without any complaint being made as to their size or quality. 

Law v. Hodgson, 2 Camp. 147. 


BRIDGE. 

A particular parish was bound by prescription to repair an old Repairs of. 
wooden foot-bridge, used by carriages only in times of flood ; about 
40 years ago the trustees of the turnpike road built on the same site 
a much wider bridge of brick, which has been constantly us^d ever 
since, by all carriages passing that way : held, that to an indictment 
against the county for not repairing this bridge, a plea that the parish 
had immemoriirily repaired, and still ought to repair the said bridge, 
was not supported by evidence of the above facts ; and that the bur- 
then or repairing the new bridge must be borne by the county at large. 

Rex V. Inhabitants of Surry, 2 Camp. 455. 


BUST. 

It is no offence under 38 Geo. 3. c. 71., passed for preventing the In relation to 
pirating of busts and other figures> made and published by statu- thest. 3SGeo. 3. 
aries, to sell a pirated cast of a bust, if the piracy has any addition to 
or diminution from the original ; and it appears to be no offence to 
make a pirated cast, as if it is a perfect Jac simile of the original. 

Gahagan v. Cooper, 3 Camp. 111. 


CARRIER. 

1 . After a passenger has been allowed to seat himself, he may Contract with, 
insist upon the chaise proceeding, unless he refuses to pay the 1‘are 
on demand. Massiter v. Cooper, 4 Esp. C. 260. 

2. A 
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Righteof. 2. A postmaster may require payment of the fare before allowing 

the chaise to proceed. Maasiter v. Cooper, 4 Esp. C. 260. 

Fare. 3. Where goods have neither been booked ;or warehoused, but 

required to be delivered at once from the waggon, the carrier cannot 
charge for booking or warehouse-room. Lambert v; Robinson, 1 Esp. 
N.P.C. 119. 

Liability of. 4;^ The responsibility of water-carriers is the same with that of 
carriers by land. The Proprietors of the Trent Navigation v. Wood, 
3 Esp. C. 127. 

5*. The reason of the rule that carriers are liable for damages to 
goods in their charge in all cases but two, does not hold with pas- 
sengers ; for injuries to these, therefore, they are not liable, unless 
occasioned through their own negligence. Aston v. Heaven and 
another, 2 Esp. C. 533. 

6. The reason why a carrier is liable for the loss of or damage to 
goods in all cases but two, is, that otherwise there would be no 
security to the proprietor ; the facilities to fraud on the part of the 
carrier being so great, and the practice so difficult to be detected. 
Aston V. Heaven and another, 2 Esp. C. 535. 

7. The rule that carriers are answerable for the damage or loss 
of goods in their charge, holds without any other exception than 
those where the accident has been occasioned by the act of God, 
or the king’s enemies ; therefore in the case where clearly they are 
not in fault. The Proprietors of the Trent Navigation v. Wood, 

3 Esp. C. 127. 

8. The proprietor of a stage coach is not answerable for any da- 
mage that may happen to passengers from the coach being over- 
turned by a mere accident. Christie v. Griggs, 2 Camp. 79. 

9. A greyhound is delivered to a carrier, who gives a receipt for 
it ; the greyhound being afterwards lost, the carrier cannot set up 
as a defence that the dog was not properly secured when delivered 
to him. Stuart v. Crawley, 2 Starkie, 323. 

10. The proprietor of a stage-coach is answerable for the negli- 
gence of the driver, from the usual place of taking up passengers, 
not only till the coach arrives at its place of destination, but till the 
passengers are there safely set down. Dudley v. Smith, 1 Camp. 167. 

11. The liability of the carman ceases, and that of the warehouse- 
man begins, on applying the crane to the goods ; whatever is after- 
wards done by the carman is done as the agent of the warehouseman. 
Thomas and another v. Day, 4 Esp. C. 262. 

Notice by. A common carrier cannot, by notice, exonerate himself from 

liability for losses for which by law he is responsible. Hide v. The 
Trent and Mersey Navigation Company, 1 Esp. N, P. C. 36. 

1 3. A carrier may not only limit, he may exclude all responsibility, 
by notice. Maving v. Todd ancj others, 1 Starkie, 72. 

14. A carrier who restricts his liability, is, notwithstanding, an- 
swerable in cases of negligence, the degree of which is a question of 
fact for the jury. Smiui v. Horne, 1 Holt, 643. 

15. The luggage of passengers is “ goods,” within the exemption 
claimed by the common notice of coacli proprietors. Clark v. Gray, 

4 Esp. C. 177. 

16. A carrier places a board in his office, giving notice that he 
will not be answerable for jewels, however small their value, unless 
entered as such ; but circulates hand-bills, stating generally that he 
will not be answerable for any article above the value of 51. unless 
entet*ed as such : he is answerable foi* the loss of jewels not entered 
as such, if under tJie value of 5/. Cobden v. Bolton, 2 Camp- 108. 

17 17. It 
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17. It is not sufficient notice to limit the common-law responsibility 
of a carrier, for him to paste upon the door of his office, where goods 
are received and delivered, a bill blazoning the advantages of his 
conveyance, and stating in small characters at the bottom of it, that 
he will not be answerable for goods above the value of 5/., unless 
entered as such and paid for accordingly, Butler v. Heane, 2 Camp. 
415. 

18. If a carrier receive goods at a distance from his office, to be 
discharged from his common-law liability, he must prove that th^ 
special terms on which he deals were communicated to the owners 
of the goods through some other medium than a notice stuck up in 
the office ; and that, to be of any avail, must be in such large cha- 
racters that a person delivering goods at the office cannot fail to read 
it without gross negligence. Clayton v. Hunt, 3 Camp. 27. 

19. A notice by carriers, that they will not be answerable for any 

goods above the value of 5/., unless the value be declared, and a 
premium paid above the common carriage, does not apply to goods 
which, from their bulk and appearance, must be known to exceed 
the specified value. Beck and others v. Evans and another, 3 Camp. 
26*7. ' 

20. Notwithstanding a notice by carriers that they will not be 
accountable for goods of a particular description above the value of 
5/., “ unless specified and paid for as such when delivered:” held, that 
they are liable for damage done to an article of this description 
much above the value or 5/., although not 'paid for as sucfi when 
delivered, their book-keeper having been then informed of its value, 
and desired to charge what he pleased, which should be paid, pro- 
vided it was taken care of. Wilson v. Freeman, 3 Camp. 527. 

21. The usual notice given by carriers exempts them from their 
liability for the loss of goods above the value of 5/., unless the ap- 
pearance of the goods necessarily indicates that they are above that 
value. Down v. Fromont, 4 Camp. 40. 

22. Notice to the vendor of goods that the caiyier by whom he 
sends them limits his responsibility, is equivalent to notice to the 
vendee who directs them to be sent. Maving v. Todd and others, 
1 Starkie, 72. 

23. A carrier who gives two notices limiting his responsibility is 
bound by that which is least beneficial to himself. Munn v. Baxer 
and another, 2 Starkie, 255. 

24. A carrier, in order to avail himself of a notice limiting his re- 
sponsibility, must bring notice of his intention home to the mind of 
the party ; a notice stuck up in the office is insufficient where the 
party cannot read. Davis v. Willan and others, 2 Starkie, 279. 

25. Though a carrier may, by law, limit his responsibility, a notice 
of certain limitations on his general liability, suspended at the ter^ 
mini of his journey, will not attach upon the delivery of goods at 
intermediate places where no such notice is given. Gouger v. Jolly, 
1 Holt, 817. 

26. A notice by carriers that they will not be answerable for any 
goods above the value of 5/., unless entered as such and paid for ac- 
cordingly, applies to goods which, from their bulk, may be supposed 
to exceed the specified value. Thorogood v. Marsh, 1 Gow, 105. 

27. A notice by carriers that they will not be accountable for the 
loss or damage of goods, unless the terms of the notice are com- 
plied with, protects them as well against a loss by robbery as against 
an accidental loss. Covington v. Willan, 1 Gow, 115. 


28. The 
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The proprietors of a mail coach are anstverable for any in- 
iurv happening to a passenger through the negligence of their driver. 
Wliite V. Boulton, Peake, 81. 

29. A driver is not bound to keep on what is termed his proper 
side of the road, unless other vehicles are passing ; therefore, if an 
accident happens when on the other side, it is not therefore the 
result of negligence. Aston v. Heaven and another, 2 Esp. C. 533. 

30. The driver of a stage coach, before passing through any place 
that is dangerous, is bound to inform the passengers of the mil ex- 
tent of the danger ; and if he proceeds witnout giving them this in- 
formation, the proprietor is liable for any iniury they may thereby 
suffer, which they might have escaped by alignting. 1 Camp. 167- 

31. If, through the default of a coach proprietor in neglecting to 
provide proper means of conveyance, a passenger be placed in so 
perilous a situation as to render it prudent for him to leap from the 
coach, whereby his leg is broken, the proprietor will be responsible 
in damages, although the coach was not actually overturned. Jones 
v. Boyce, 1 Starkie, 493. 

32. If, when danger occurs, the driver of a stage-coach does not 
take the safest course, the coach-owner is responsible for the mis- 
chief which ensues. Jackson v. Tollett, 2 Starkie, 37. 

33. Where a person in the country gives an order to a tradesman 
in London, with whom he has been in the habit of dealing, to send 
him down more goods by a particular coach, and at the office of this 
coach there is a notice stuck up, intimating that the proprietors will 
not be answerable for goods above the value of 5L unless insured, 
it is enough for the vendor to deliver the goods ordered at this office, 
although they be above the value of 5X, without insuring them, 
unless he has insured for the purchaser in former instances. Cothay 
V. Tutt, 3 Camp. 129. 

34. If the consignor of goods deliver them to a particular carrier 
by order of a consignee, and they are afterwards lost, the consignee 
must sue the earner, notwithstanding the consignor paid the booking. 
Dawes v. Peck, 3 Esp. C. 12.; 8 T. R. 330. 

35. A parcel delivered to the driver of a stage-coach to be carried 
is lost ; the master and not the servant is responsible. Williams v. 
Cranston, 2 Starkie, 82. 


CHANCERY, 

1 . The plaintiff may be nonsuited in an issue out of chancery, 
as well as in other cases. Barnes v. Headley > 1 Camp. 164. 

2. The report of a master in chancery, deciding against a claim, 
does not preclude the claimaut from suing at law. Le Sage v. 
Coussmaker and others, 1 Esp. N. P. C. 187. 

3. The court of Chancery will make one who, by a formal ob- 
jection, defeats an action brought under its order, pay the costs. 
Wray v. Barwis, Peake, 69, 

4. Costs paid to a defendant in equity, ought to be allowed to the 
plaintiff in his costs at law, Comme semblcy Grant v. Jackson, Peake, 
204. 


CHARTER- 
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CHARTER-PARTY. 

1 . A provision in a charter-party for demurrage at specified pofts, Construction, 
cannot by construction be extended to other ports. Marshall v. De 

la Torre, 1 Esp.C. 367. 

2. By a charter-party between the plaintiff, the captain of a sfhip, 
and the defendant’s agent abroad, for the carriage of timber ironi 
Riga to Portsmouth, at a stipulated rate per load, the former bound 
himself, after receiving his cargo on board, to sail with the first 
favourable wind direct to the port of Portsmouth. The ship, 
however, unnecessarily entered the harbour of Copenhagen, where 
she was detained several weeks, by means whereof the. defendant 
was put to a considerable expence, in having fresh insurances done 
upon her cargo. In an action of indebitatus assumpsit for the 
freight, held, that the plaintiff’s covenant to sail direct to Ports- 
mouth was not a condition precedent ; and that the deviation could 
not be given in evidence, either as a bar to the action, or to diminish 
the damages. Bournman v. Tooke, 1 Camp. 377. 

3. If, by reason of the crowded state of the London Docks, a 
fillip is detained there before she can be unloaded, a longer time 
than is allowed for that purpose by the terms of J:he charter-party, the 
freighter is liable for this detention to the owner of the ship, Randall 
V. Lynch, 2 Camp. 352. 

4. If by a charter-party leave is given to detain the ship a certain 
number of days for the purpose of discharging her cargo, this 
amounts to a covenant on the part of the freighter, that he will not 
detain her longer. Randall v. Lynch, 2 Camp. 356. 

5. Where the charterer of a ship to Jamaica and back covenanted 
to load her there with a complete cargo of sugar, and to pay 
freight for the same at the rate of IO 5 . 6d,i^er cwt., and his agent at 
Jamaica tendered a complete cargo to the captain, but insisted 
on his signing bills of lading for it at IO 5 . per cwt*, which the cap- 
tain refused to do: held, that the charterer was liable for dead 
freight. Hyde v. Willis, 3 Camp. 202. 

6. Where a ship was freighted to go in ballast to Jamaica, and 
bring home a cargo from thence, and the freighter undertook to 
provide a full cargo for her, in time for the July convoy, provided 
she arrived out and was ready by the 25th June : held, that as she 
did not arrive out till after the 25th June, the freighter was entirely 
discharged from his contract to furnish a cargo. Shadforth v. Higgin, 

S CaiM. 385. 

. . where the charterer of a ship for a voyage to Tobago and back 
covenanted to load and di^atch her in time to join the convoy that 
should be appointed to sail from the West Indies on the 1st of Au- 
gust : held, that he was liable for not having loaded and dispatched 
her by the 22d of July, the day the West India convoy passed the 
island of Tobago, although he offered to load her with a complete 
cargo if she would stop a few days longer. Thompson v. Inglis and 
others, 3 Camp. 428. 

8. A ship was described in a memorandum for charter as ** the 
^UQcdish ship or vessel called the MariaT In fact, she was British 
built and had a British register, but she had a complete set of 
Swedish papers and a treasury licence to sail as a Swedish ship, which 
particulars were known to the freighter: held, that in an action 
against him for not loading and dispatching the ship according to 

the 
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the memorandum for charter, he could not set up as a defence that 
she was in point of fact a British and not a Swedish ship. Reusse v. 
Meyers, 3 Camp. 475. 

9. Where by a charter-party the freighter covenanted to provide 
for the ship a lull and complete cargo consisting of copper, tallow, 
and hides, or other goods, on which separate rates of freight were 
to be paid : held, that having supplied her with as large a quantity 
of tallow and hides as she chose to take on board, he was not bound 
to provide any copper, although for thp want of it the ship was 
obliged to keep in her ballast, and did not make so advantageous a 
freight as she otherwise would have done. Moorson v. Page, 4 Camp. 
103 . 

10. Under a covenant in a charter-party to pay freight on skins 

by the pound, net weight, at the Ung^s beam, freight is due on the 
outside skins in which the packages are contained. Moorson v. Page, 
4 Camp. 103. ^ 

11. Where there is a charter-party covenanting for payment of 

freight on a right and true delivery of the goods at a foreign port, 
the freighter is not discharged by the master there taking from the 
freighter’s agent, who was furnished with funds to pay him the 
freight, a bill of exchange upon a third person, by whom it is ac- 
cepted, if the bill is not duly honoured, although the agent fail 
with the amount of the freight in his hands ; unless the master had 
the offer of a cash payment, and preferred the bill for his own con- 
venience. Marsh v. Pedder and others, 4 Camp. 257. ; S. C. 1 Holt, 
72. . 

12. Where there is ^ stipulation in a charter-party that a certain 
number of running days shall be allowed for loading the ship, the 
freighter is liable for her subsequent detention for that purpose, al- 
though the loading of her within the specified time was rendered 
impossible by ice in the river where she lay; but after her loading 
is completed, he is not liable for any delay that may arise in dis- 
patching her, occasioned by the accidental impossibility of obtaining 
her clearances. Barrett v. Dutton and another, 4 Camp, 333. 

13. Where by a charter-party of affreightment the owner of tlie 
ship covenants that she shall be furnished with every living needful 
and necessary for the voyage^ he is bound to furnish her not only 
with all documents required by the law of this countrjr, but such as 
are required on her immediate admission into the foreign port men- 
tioned in the charter-party ; therefore, where by such a charter- 
party a ship was let to freight for a voyage to Sardinia and back, 
held, that the owner was liable for not furnishing her with a bill of 
health, without which, by the law of Sardinia^ she could not be 
admitted into port before performing quarantine. Levy v. Costerton, 
4 Camp. 389. ; S. C. 1 Starkie, 212. ; S. C. 1 Holt, 167. 

14. And is therefore bound to provide a bill of health, if it be 
essential to the performance of the voyage, within a reasonable time, 
within the intention of the parties. Levy v. Costerton, 1 Starkie, 212. 

15. Under a covenant in a charter-party that the ship shall be 
provided with every thing needful and necessary for the voyage, 
the owner is bound to provide the proper documents as well as ne- 
cessaries for the ship itself. Levey v. Costerton, 1 Starkie, 212. 

16. In an action by the owner against the freighter of a chmrtered 
ship for not supplying a cargo according to the terms of the charter- 
party, the freighter cannot insist upon the precise burthen stated in 
the charter-party. Tliomas v. Clarke and 1 <)dd, 2 Starkie, 452. 

17. la 
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17. In an action of covenant on a charter-party, in which the de- 
fendant covenanted that the vessel should be sufficiently furnished 
with every thing necessary and needful for the voyage in question, 
which was to Cagliari in Sardinia : held, that it was her duty to have 
a bill of health on board ; and the plaintiff having been put to great 
inconvenience and e^pence on account of the ship not being pro- 
vided with such document, that the defendant was responsible for 
the loss occasioned thereby. Levy v. Costerton, 1 Holt, 167. 

18. A. charters a vessel and covenants to supply a full and suffi- 

cient cargo of certain commodities (describing them) and, amongst 
others, of cotton; the freight of which was to be paid for at certain 
prices per lb. for round bales, and different prices for square or com- 
pressed bales. He furnishes a cargo of compressed bales of cotton, 
but neglects to have the cotton according to the usage 

of the trade and the custom of the country whence it was imported. 

In consequence of this omission the vessel has not a full and 
sufficient cargo, as estimated upon the bales if they had been 
7'e-co77ipressedj though her cargo would have been full and suffi- 
cient if the^cotton had been stowed only in a compressed state. Held, 
that A, was liable for dead freight, and that it was his duty to have 
furnished the cotton in re-compressed bales, notwithstanding the words 
of the charty party. Benson v. Schneider and others, 1 Holt, 4*16. 

19. Where the ship owner’s claim against the ireighter is for Form of Ac- 
damages, for occasioning the seizure and detention of his ship from tion. 

the cargo not having been properly documented, he cannot recover 
under a count in assumpsit lor demurrage. Harrison v. Wilson, 

2 Esp. C. 709. 

20. Even admitting that a simple agreement by the ship-owner to Pleadings, 
enlarge the time for discharging the cargo beyond that tijlowed by a 
charter-party under seal, is a defence to covenant thereon for demur- 
rage, it must be specially pleaded. Ratcliff v. Pemberton, 1 Esp. 

N. P. C. 35. 


CLERGY. 

Where an incumbent is prevented residing at his living by the un- Non-redJcncc. 
healthiness of the place, he is not liable to the penalties for non- 
residence. Scammell v. Willett, 3 Esp. C. 29. 


COMPOSITION. 

1. A clause in a composition deed, that unless certain creditors Construction, 
sign it shall be void, is satisfied by their accepting the composition on 

security for it without actual signature. Jolly and another v. Wallis, 

3 Esp. C. 228. 

2. If a creditor look over a deed of composition proposed by his Assent lo. 
debtor, and send a letter to the debtor’s attorney expressing his ap- 
probation of it, and other creditors afterwards execute the deed, he 
cannot^ afterwards refuse to execute and maintain an action. Butler 

V. Rhodes, Peake, 2S8. 

3. A creditor at whose instance the debtor has assigned his estate 
in trust for all his creditors, is thereby estopped from suing for his 
demand, though he refuses to come in under the deed. Butler v. 

Rhodes, 1 Esp. C. 236. 

VoL. V. K k 
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4\ Where a man’s creditors agree to take a compiOSition On their 
respective debts, to be secured partly by the acceptances of a third 
person, and partly by his own notes, and to execute a composition 
deed containing a clause of release, he cannot be sued for the ori- 
ginal debt due to a creditor who had promised to come in under the 
agreement, to whom the acceptances and notes were regularly ten- 
dered> and who refused to execute the composition deed after it had 
been executed by all the other creditors. Bradley v. Gregory, 

2 Camp. 383. 

Its efleci* 5. A creditor by coming in with otliers under a deed of composi- 

tion, relinquishes his whole demand against the debtor, though he 
prove a part only, and though the residue, being bills of exchange, 
were not then due, unless it was understood and agreed by the 
others that he should retain his claim for the residile. Holnier v. 
Viner, 1 Esp. N, P, C. 132. 

6. If under an agreement between a debtor and his creditor to take 
half tlie demand in ready money, and a note for the other half payable 
at a future day, the creditor receives the money ; he cannot sue the 
debtor for nonpayment of the other half before the time has expired, 
notwithstanding he refuses to give the note or gives an unstamped 
one, without first returning the money, and thereby rescinding the 
agreement inioto* Swears v. Wells, 1 Esp. C. 317. 

7. A man’s creditors enter into an agreement with him not under 
seal, to take ^Ol, per cent, upon their respective debts, in satisfaction 
of the whole; lo/. per cent, to be paid within a month, and the remain- 
ing 10^. per cent, to be secured by the acceptances of a third person 
at five and nine months. Tlie composition is paid pursuant to the 
agreement. A creditor having received the composition, cannot 
afterwards bring an action for the residue of his debt. Steinman v. 
Magnus, 2 Camp. 124, 

8. A man being embarrassed in his circumstances, all his creditors 
sign an agreement to give him time for the payn^ent of their res}>ect- 
ive demands by instalments, and to take his promissory notes for the 
amount. This agreement is binding upon each of them, the signing 
of the others being a sufficient consideration, and they canot sue for 
their original cause of action, without proving that the agreement has 
been broken on the part of the debtor. Boothbey v. Sowden, 

3 Camp. 175. 

9. The creditors of A,y in consideration of his assignment of all his 
stotk in trade and book debts to a trustee for the benefit of his cre- 
ditors, agree to execute releases as soon as the property shall realize 
the sum of 238/. This agreement on the part of the creditors does 
not suspend their right of action against A.y although they have 
taken security from a purchaser of the stock in trade for the sum of 
223/. Wiglesworth v. White and wife, 1 Starkic, 218. 

10. A. *d creditor of B, executes a composition deed without spe- 
cifying the amount of his demand, he thereby binds himself to the 
extent of his claim, although the terms of the deed are to take the 
composition for the sums set opposite to the respective names of the 
creditors who execute the deed. Hacchy v. Wall, 2 Starkie, 195. 

11. If one creditor by undertaking to discharge his debtor, induce 
another creditor to discharge that debtor on receiving a composition 
for his debt, he cannot afterwards recover from that debtor. Wood 
V. Roberts, 2 Starkie 417. 

Collateral en- I By a deed of composition between a trader and his creditors, it was 
ffagenjeat«. agreed, that the trader should give them his bills accepted by a friend 

for 
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fcir lO#. in the pound, payable in certain portions at fixed periods, and 
his own promissory notes for the remaining 5.v., and that the creditors 
should be at liberty to take his own notes only for their full demands 
if they pleased. One of the creditors who signed the deed took bills 
from the debtor accepted by his friend for the whole 15^. in the 
pound, payable at the same respective times as the bills agreed to be 
given by the deed of composition. Held, that the transaction was 
valid, since the creditor did riot receive by it more than the others. 

Feize v. Randall, 1 Esp. C. 224-; S. C. 6 T. R. 14*6. 

13. The plaintifFhaving guaranteed the responsibility of the defend- 
ant to A,f the latter refuses to join in a deed of composition releas- 
ing the defendant, till the plaintiff has undertaken to pay him the full 
amount of his debt ; the plaintiff’ having paid to A, the difference 
between the composition and his debt, draws a bill on the defendant, 

(which the latter accepts) in order to reimburse himself. Tlie plain- 
tiff cannot recover on this bill against the defendant. Bryant v. Chris- 
tie, 1 Starkie, 329. 


CONFIRMATION. 

If a tenant for life under a limited power of leashing grant a lease Of lease hy to- 
exceeding his power, the lease is void as against the remainder man, 
and not capable of confirmation by Iiim. But if the remainder man 
accept rent, as rent, after the death of the tenant for life, it is an ad- 
mission that the party is his tenant, and entitles him to notice to quit. 

Doe, ex dem. Martin and another v. Watts, 2 Esp. C. 501 ; S. C. 

7 T. R. 83. 


CONSTABLE. 

1. Since the office of constable may be served by deputy, an officer Exemption from 
whose duty requires liis personal attendance is not exempt. Rex v. office. 

Wood, 1 Esp. C. 359. 

2. A member of the Barbers’ Company in the city of London is 
not exempted from serving the office of constable. Rex v. Chappell 
3 Camp. 91. 

3. A constable of his own authority may arrest one who in his view Arrest by. 
has committed a breach of the peace. But if an offence has been com- 
mitted out of his sight, he cannot arrest unless it amounts to a 
felony, or a felony appears from the statement likely to ensue. 

Coupy V. Henley and others, 2 Esp. C. 540.’ 

4. A constable is justified in committing on a charge of felony, 
though it prove unfounded. White v. Taylor and another, 4 Esp. C. 

80. 

5. A peace-officer may justify taking a person into custody charged 
with a felony, although no felony was committed. Hobbs v. Brans- 
comb and others, 3 Campbell, 420. vide etiam M‘Clougliam v. Clay- 
ton and another, 1 Holt, 478. and the note annexed to that case. 

6. Semble^ A constable is not justified in apprehending and im- 
prisoning a person on suspicion of having received stolen goods on 
the mere assertion of the principal felons. Isaacs v. Brand and others, 

2 Starkie, 167. 

7. Constables and surveyors appointed under the Shadwell Police 
Act, 39 and 40 Geo. 3. c. 87. cannot, without a special warrant, 
take a party into custody. Rex v. Lawson and others^ 3 Esp. C. 262. 

K k 2 8. A 
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' 8. A constable has no authority to bail an offender whom he has 
taken up. Hardy v. Murphy and another, 1 Esp. C. 295. 

9. Officers having seized goods under a magistrate’s warrant are 
not liable for any inquiry to them after they have been delivered into 
the offices. Price v. Messenger and another, 3 Esp. G* 97. i 

10. If A, obtains a warrant against B. directed to C. and D. as 
constables, and voluntarily assists them in executing it, to trespass 
and false imprisonment brought by B. against the three others, A, as 
well as C, and D. may plead the general issue, and give the special 
matter in evidence. Nathan v. Cohen and others, 3 Camp. 257. 

11. Held, that a constable is not entitled to notice of action under 
statute 24 Geo. 2. c. 44. s. 8. where he had no authority to interfere, 
but only where being authorized to act he executes the authority in 
an improper manner or exceeds it. Alcock v. Andrews, 2 Esp. C. 
542. n. 

12. If an officer seize goods in obedience to the warrant of a magis- 
trate, whether that warrant be legal or not, he cannot be sued without 
a previous demand of a copy and perusal of the warrant according to 
St itute, 24 Geo. 2. c. 44. Price v. Messenger and another, 3 Esp. C. 
98; S.C. 2B. Sz P.158. 

13. A constable is protected by the statute 24 Geo. 2. c. 44. only 
when acting under the uoarrani of a magistrate. Postlethwaite v. 
Gibson and another, 3 Esp. C. 226. 

14. A constable who imprisons a person on suspicion of felony 
without any reasonable grounds, of liis own authority, without any 
w^arrant or charge from any other person, is w ithin the statute 21 J. 1. 
c. 12. w'hich requires the venue to be laid in the proper county. If a 
private person act in such case in aid of the constable, and upon his 
command, he also is w ithin the statute, otherwise, if lie be the prime 
mover and act as a principal in the transaction. Staight v. Gee, 
2 Starkie, 445. 

15. In an action of trespass for false imprisonment, a constable 
may justify under the general issue, though he acted witliout a w^ar- 
rant, provided there were a reasonable charge of felony made ; al- 
though he afterwards discharges the prisoner without talcing him be- 
fore a magistrate ; and although it should turn out, in fact, that no 
felony wms committed. But a private individual who makes tlie 
cliarge and puts the constable in motion, cannot justify under the 
getieral issue : he must plead the special circumstances, by way of 
justification, in order that it may be seen whether his suspicions were 
reasonable. M^Cloughan v. Clayton and another, 1 Holt, 478. 

16. A goaler receiving and detaining a person under the warrant 
of a magistrate, is entitle^ to the protection of the 24 Geo. 2. c. 44.; 
and therefore on producing and proving the warrant under which the 
detention was made, it is immaterial whether or not the magistrate had 
jurisdiction to grant it. Butt v. Newman. 1 Gow, p. 97, 


CONTRACT. 

1. A special agreement, so long as it continues, excludes the right 
which the law would otherwise have created. Parker and another 
V. Harcourt, 5 Esp. C. 249. 

2. Declaration on a promise by the defendant to pay over to the 
plaintiff the amount of a bill of exchange delivered to him by the 
plajntiff to get discounted. The defendant having paid the bill in 
discharge of a debt of his own, is liable to the plamtiff as if he had 
discounted the bill. Ought on v. West, 2 Starkie, 321. 


3. A, 
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3. A. a maltster sends malt to B. the purchaser, which is convoyed 
in C.’s barge, and is delivered to B. in sacks belonging to C., B. re- 
quests that the sacks may be left for his own convenience, and en- 
gages to return them within a reasonable time. The contract to 
return the sacks is between B, and C. Terry v. Barker, 2 Starkie, 
172 . 

4. If A, agrees to accept a bill for goods to be shipped by B,, to 
be drawn at tiie expiration of a specified time from tiie date of the 
invoice of the goods, at such a date, notice of the shipment need 
not be given to A., since he has not stipulated for it. Oxley v. 
Young and another, 1 Esp. C. 424. 

5. Where the meaning of a term in a mercantile contract is 
doubtful, it may be explained by the usage of trade. Cochran v. 
Retberg and anotlier, 3 Esp. C. 121. Vide in tit. Action. 

6. An answer to a demand of a debt barred by the statute 
of limitations, “ I think I am bound in honour to pay the mo- 
ney, and sjiall do it when 1 am able is only a conditional pro- 
mise, and therefore throws upon the creditor the ofiiis of proving the 
debtor’s ability ; which proof must go to the time of action brought. 
Davies v. Smith, 4 Esp. C. 36. 

7. An obligation by an heir at law to make a voluntary convey- 
ance of lands descended, does not oblige him to covenant against tJie 
incumbrances of his ancestors. Chapman v. Ladbrooke, 4 Esp. C. 
149. 

8. If a person orders several articles from a tradesman, at the 
same time, though at distinct prices, he may consider the whole tis 
forming one order, and he will not be obliged to accept or pay for 
any particular article, unless all the rest are furnished according to the 
terms agreed on; but if he accept of any one article, he is precluded 
from saying that the order was entire, and he will he obliged to ac- 
cept and pay for so many as arc individually furnished according to 
the contract. Champion v. Short, 1 Camp. 53. 

9. Where the plaintiff subscribed articles of agreement under seal, 
between the captain of a ship and the mariners, whereby, in consi- 
deration of their serving faitiifully in a fishing voyage to the South 
Seas and back again, they were each to receive a celruiin share of the 
nett proceeds of the cargo brought home, and the defendant, as 
owner of the ship, appointed agent to dispose of the cargo for tlic 
benefit of all concerned; held, that money had and received would 
lie against the defendant to recover the plaintiff’s share of the nett 
proceeds on proof that the defendant had disposed of tlie cargo, and 
that the price of it had come to his hands; without evidence of an ac- 
knowledgment that the plaintiff' had done his duty during the voyage, 
and was entitled to his stipulated share of the proceeds. Evans v. 
Bennett, 1 Camp. 300. 

10. A. sold to B. all the henap that might be shipped on hoard 
certain vessels at Riga, not exceeding 300 tons by C. the agent of the 
concern. C. shipped on board of these vessels only 71 tons of hemp 
on account of A., but afterwards of 300 tons, on account of other 
persons. Held, that the contract must be confined to such hemp as 
C. should ship as agent to and that A. was not answerable to B. 
for more than the 71 tons. Hayward v. Scougall, 2 Camp. 56. 

11. An agreement between a brewer and a publican, that the 
publican shall take all his beer of the brewer, cannot be enforced, 
unless the brewer suppfy the publican with good beer, such as 
ought to give satisfaction to his customers. Holcome v. He^^son, 
2 Camp. 391. 
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12. A. in London engages not to opeiT a shop for business within 
one mile of i?.'s shop ; estimating the distance, the shortest way of 
access by the footpath is to be taken. Woods v. Deimet, 2 Starkie, 
89. 

13. The payee of a bill of exchange accepted as a security for A. 
engages to r^new it within three months more, if be not returned 
before the bill become due. If the acceptor after the expiration of 
that time make no application for a renewal of the bill, the payee 
may bring liis action before the expiration of three months more. 
Gibbon and otliers v. Scott, 2 Starkie, 286. 

Etttinly of. 14. A surgeon and apothecary having agreed with a father to take 

his son as an apprentice in consideration of a premium ; after the son 
has served for seven months the agreement is broken off on account 
of the refusal of the former to pay the expence of the stamp for tlie 
indentures. The master cannot recover damages for breach of the 
agreement, nor can he recover as for the board and lodging of the 
son. Keene v. Parsons, 2 Starkie, 506. 

Deviation from. 15. Where a builder agrees to erect any building for a particular 
sum of money, and additions are made, the builder is bound by the 
contract as far as it can be traced, and entitled to go on a quantum 
meruit for the excess only. Pepper v. Burland, Peake 103. 

16. If an article is contracted for, and the workmanship prove in- 
ferior to the specimen, the vendee has the choice of returning it ; 
but unless he rescinds the contract in toto he must pay the price 
stipulated for, without any abatement, Grimaldi v. White, 4 Esp. C. 
95. 

Suit. 17. Where a party undertakes for what he is unable to perform, the 

other side, on discovering the truth, may rescind tlie contract and sue 
for the consideration paid eo nomine^ without declaring on the special 
circumstances. Farrer v. Nightingal, 2 Esp. C. 639. 


CONVICTION. 

Form of. Where a statute prescribes a particular form of conviction, a con- 

viction in any other form is void, and so much so, that those who act 
under it are trespassers, though it has not been reversed or quashed. 
Goss V. Jackson and another, 3 Esp. C. 198. But see 7 T. R. 683 n.; 
12 East, 67 ; 16 East, 13. 


COPYHOLD. 

Kocovery. 1. An attorney may be appointed, for the purpose of suffering a 

recovery of copyhold lands, as of common right, unless there be an 
express custom to the contrary. Wynier v. Page, 1 Starkie, 9. 

Few on admis- 2. In an action by the steward of a manor, for a particular rate of 
fees, claimed to be due to him ‘from a tenant, on his admission 
to six several copyhold estates, if he fail to establish a custom for his 
charges, he may, notwithstanding, resort to a quantum meruit. — Held 
afterward by the court, that where a person is admitted to several 
distinct copyhold tenements, the steward of the manor is not entitled, 
without proving a custom, to full fees on each admission, separately ; 
but he may stand on his quantum meruit. Ifverest v. Glyn, I Holt, 1. 


COPY- 
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COPYRIGHT- 

L The editor of a work h£^$ a copyright in any additions which he 
inay make to it, Cary v. Longman, 3 Esp. C. 273. 

2. The first publisher of a work, though surreptitiously obtained, 
may sue for pirating it. Cary v. Kearsley, 4 Esp. C. 169. 

3. The proprietor of a print may maintain an action against any 
person who pirates it, although his name is not inscribed on it pur- 
suant to the directions of statute 8 Geo. 2. c. 13. S. 1. Roworth v. 
Wilkes, 1 Camp. 94. 

4. A musical composition, published on a single sheet of paper, is 
privileged as a book within 8 Aniie, c. 19. s. 1. dementi v. Golding. 

2 Camp. 25. 

5. A song composed to be sung at the Italian opera, remains the 
property of the composer. Storace v. Longman, 2 Camp. 27* n. 

6. The legal interest or ownership in copy-right can only be trans- 
ferred by writing. The action therefore for pirating a song after a 
verbal assignment, must be brought by the assignor not the assignee. 
The statute 8 Anne, c. 19. requires that the consent of the proprietor to 
authorize the printing or re-printing of any book, be in writing, from 
which the above rule is inferred as an implied enactment if the 
licence which is the lesser thing, must he in writing, a portion of the 
assignment, which i$ the greater thing, must be. Power v. Walker, 

3 M, and S. 7 S- C. 4 Camp. 8. 

7. Where two works upon the same subject arc, and from the 
nature of that subject must be precisely similar, it is not of itself 
evidence that the one was copied from the other, that the same errors 
(not pf the press, but in the names, <5tc.) which were inserted in the 
lattxjr, arc to be found in the former. Cary v. ICearsley, 4 Esp. C* 
168. 

8. An author may lawfully embody witJi his work, extracts from 
another, if done hona jide to complete his own, and not with the view 
of publishing the original. Cary v. Kearsley, 4 Esp. C. 169. 

9. If an article, in a general compilation of literature and science, 
copies so much of a book, the copy-right of which is vested in another 
person, as to serve as a substitute for it ; though there may liave been 
no intention to pirate it, or to injure its sale; this is a violation of 
literary property, for which an action will lie to recover damages, 
flowortli V. Wilkes, 1 Camp. 94. 

10. Where an engraving has been made from a picture, it is not a 
piracy of the print for another artist to make another engraving from 
the original picture. De Berenger v. Wlicble, 2 Starkic, 548. 


CORPORATION. 

1, If un ejectment by a corporation agamst a tenant from year to 
year, a notice to quit given by a person acting as steward of tlie cor- 
poration, is sufficient, without evidence that he had an authori^ under 
seal from the corporation for this purpose. Roe v. Pierce, 2 Camp. 
96. 

2. An action for use and occupation m^ay be rnamtained by a 
corporation aggregate. Dean and Chapter of Rochester y. Pierce, 
1 Camp. ^66. 

COSTS. 
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What are, and 
when recover- 
able. 


In trespass. 


In suit for 
mesne profits. 


1 n relation to 
the Welsh act. 


Superior. 


Of King's 
Bench. 


Of Nisi Prius. 


COSTS. 

1. Where a plaintiff suing on an agreement unstamped, copies it 
on stamped paper and sends it to the defendant requiring him to exe- 
cute it, whiolt he refuses ; whereupon the plaintiff is obliged to pay the 
penalty for stamping the original, it urtiall be allowed him if he suc- 
ceeds, in the taxation of costs. Bowen v. Pitman, 2 Esp. C. 728. 

2. In an action for malfeazance, whereby the plaintiff incurred 
costs in judicial proceedings, if there is an order of another court for 
the defendant to pay the costs of these proceedings to the plaintiff, 
he can neither recover, as special damage, the sum at which they are 
taxed, nor the extra costs as between himself and his attorney. Hath- 
away V. Barrow, 1 Camp. 151. 

3. In trespass for entering a close, breaking up a saw pit, and 
carrying away and converting the materials, the proof was that the 
materials had been restored ; the damages were under 40.?., and Eyre 
C.i/. held that the plaintiff was entitled to full costs, since the restor- 
ation of the property went only in mitigation ; but Buller J. in bank 
held otherwise. Bichardson v. Tomlin, 1 Esp. C. 255. 

4. In trespass and false imprisonment against several, and one ac- 
quitted, a certificate was granted under 8 and 9 W. 3. c. 1 1. to deprive 
him of costs. Aaron v. Alexander, 3 Camp. 35. 

5. Trespass, the breaking of a jar is sufficient to entitle the plain- 
tiff to full costs, under a count alleging an asj^ortation and conversion, 
Cjosson V. Graham, 1 Starkie, 55. 

6. If the plaintiff in an action for mesne profits recover less than 
40,s'., and the judge do not certify that the title came in question, the 
plaintiff is entitled to no more costs than damages ; whether the suit 
is by the lessor or the nominal lessee. Doe v. Davis, 1 Esp. C. 357; 
S.C. 6T. A. 593. 

7. Under the Welsh judicature act, 13 Geo., the judge is hound 
to certify. Cooper v. Davies, 1 Esp, C. 4(33. 


COURT. 

1. The fourth section of statute 11 Geo. 2. c. 19. which, in the 
case of goods carried away to avoid pa^'ment of rent, gives a summary 
remedy before two magistrates, provided the value of the goods 
shall not exceed 20/., does not take away the jurisdiction of the king’s 
superior courts. Horsefall v. Davy, 1 Holt, 147., S.C. 1 Starkie, 
169. 

2. The inquisition taken in the year 1730, as to the fees due to 
different officers, is conclusive evidence. Green v. Hewett, Peake, 
184. 

3. Tlie court of K, B. have no jurisdiction at common law over 
offences wholly committed out of England ; secusy where partly 
arising therein. Rex v. Munton, 1 Esp. N. P. C. 62. 

4. The under ushers^ and cryers of the court of K. B, are distinct 
officers from tlie chief usher and cryer, and not dependent on him. 
Comme semUey Green v. Hewett, Peake, 182. 

5. A judge at Nisi Prius has no eouitable jurisdiction, and can 
only look to the strict legal rights or the parties upon the record. 
Therefore if an action for goods sold, the defendant proves a receipt in 

full, 
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full, signed by the plaintiff, evidence cannot be admitted by way of answer 
to this defence, that the plaintiff had assigned all his effects for the 
benefit of his creditors ; that the action was brought by his trustees 
in his name ; that no money passed when the receipt was given ; and 
that the plaintiff on the record, and the defendant had colluded 
together to defeat the action; — although, upon an application to the 
court in banco, it might have interposed to prevent the defendant from 
availing himself of a receipt obtained under such circumstances. 
Alner v. George, 1 Camp. 392. 

6. A judge sitting at Nisi Prius at Westminster, cannot make an 
order in a cause entered for trial in London. Atkinson v. Dickinson, 
3 Camp. 41. 

7. The court of Nisi Prius will not notice objections to an indict- 
ment upon the trial which fully appear on the record. Rex v. Souler, 
2 Starkie, 423. 

8. If a merchant abroad orders goods of a shop-keeper within the 

city of London, to be put on board a ship lying beyond the limits of 
the city, and the shopkeeper sends them from his shop to be shipped 
in pursuance of the order, the price of the goods may be sued for in 
the mayor’s court, as a debt arising within the city. Huxham v. 
Smith, 2 Camp, 21. , 

9. Occasionally underwriting a policy at Lloyd’s coffee house, 
where the party has a seat, is not a seeking his livelihood within the 
city, so as to subject him to the jurisdiction of the court of conscience 
for London. Miller v. Williams, 5 Esp. C. 19. 

10. The payment of money into court, prevents the defendant de- 
priving the plaintiff of his costs under the court of conscience act, &c. 
Miller v. Williams, 5 Esp. C. 22. 


COVENANT. 

In covenant, a licence must be specially pleaded, and is inadmis- 
sible under the plea of non cst jaettem. Ratcliff v. Pemberton, 1 Esp. 
N.P.C.35. 


CROWN. 

It is a part of the ancient prerogative of the crown, as incident to 
the duty of customs to appoint officers to gauge all gaugable articles 
imported into the kingdom, whether for sale or otherwise. Mayor of 
London v. Long, 1 Camp. 26. 


DAMAGES. 

1. In an action for negligence, whereby the plaintiff’s wife was 
killed, he is not entitled to any damages for the loss of her society, or 
for his mental sufferings on her account, after the moment of her 
death. Baker v. Boltouj 1 Camp. 493. 


Mayor’s court.. 


Court of con- 
science. 


Pleadings^ 


Prerogative of. 


Baron anti fen f; 


2. In 



59 ? 

BIU of Ex- 
change. 

Bond and Pe- 
nalty. 


Carrier. 

Charter party. 


Customs. 

Huntiiig. 


1MMAGE^^^ [Nisi Pkiui^ 

lu trover for a bill of exchange, tlie dami^cs are to be calculated 
according to the amount of the principal interest due upon the 
Kill at the time of the conversion* Mercer v. Jones, 3 Camp. 477. 

3. The rule that in debt on bond, conditioned for the performance 
of covenants, &c., damages must be assessed under statute 8 and 9 W. 
3., applies aa well where the covenants are contained in a separate 
deed referred to in the condition, as where contained in the condition 
itself. The corporation of Chelsea Waterworks v- Cowner, 1 Esp, C. 
275. 

4. In debt on bond conditioned for the performance of covenants, 
if the condition is not set out in the pleadings, the plaintiiF in execut- 
ing a writ of enquiry under 8 and 9 W. 3. c. 11., must prove that the 
bond mentioned in tl>e suggestion and produced to the jury, is that on 
which the action was brouglit. Hodgkinson v* Marsden, 2 Camp* 
121 . 

5. binds himself under a penalty to indemnify B. against his 
obligation to C. if the money be not paid before a certain day ; B^ in 
an action on the bond for not indemnifying, is entitled to recover the 
amount of the penalty of the bond. Wood v. Wade, 2 Starkie, 167- 

6. Upon no/i e^t factum pleaded to a bond for the performance of 
certain conditions, breaches of which are assigned in the declaration, 
the jury to ivy the issue may assess the damages under the common 
venire. Parkins and another v. Hawkshaw, 2 Starkie, 381. 

7. In an action on an agreement to serve the plaintiff under a penalty, 
the jury cannot exceed the penalty in damages, and within it, are 
only to give the plaintiff a compensation for the loss he proves he has 
sustained. Wilbear v. Ashton, 1 Camp. 78. 

8. Wlicre goods destined to a foreign port are captured in contse- 
quence of a deviation, the owners of the goods are entitled to recover 
from the owners of the ship only the prime cost of the goods, toge- 
ther with the shipping charges, and not the expence of effecting a 
policy of insurance upon them, without direct proof that the goods 
at the time of the loss were enhanced in value beyond their first price, 
to the amount sought to be recovered for insurance. Parker and 
oUiers, V. James and another, 4 Camp. 112. 

9. If a ship is detained beyond the days of demurrage allowed by 
the charter-party, the stipulated demurrage is primd facie, the measure 
of compensation for the further time ; but it is competent to the 
owner, or the freighter, to show that this would be more or less than 
a fair compensation for the detention. Moorsom v. Bell, 2 Camp. 
616. 

10. In an action for not supplying a cargo under a charter party, 
according to the terms of which different articles of freight are to be 
paid for at different rates, by weight, and the freighter is at liberty to 
supply which articles he pleases, an average value of freight calculated 
upon the various rates of freight, in the proportion of different arliioles 
usually carried on such a voyage is the proper measure of damages. 
Thomas v. Clarke and another, 2 Starkie, 450. 

11. In an action against officers for seizing goods, evidence of 
special damage is inadmissible, if the plaintiff’ has a suit depending 
against the informer. Price v. Messenger and another, 3 Esp. C. 99. 

12. In an action of trespass against a huntsman for hunting over 
tlie lands of another, damages may be recovered, not only for the 
miscliief immediately occasioned by the defendant himself, but ah»o 
for that done by the concourse ei* people who accompanied him. 
llumc v. Oldacrc, 1 Starkie, 351. 


13. A 
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1 3. A tenant covenanted to pull down a building on the premises, that Landlord and 
the lessor might make a way in that direction : held, that as the use of tenant. 

the way was not reserved to the lessor, he could only recover^ nominal 
damages for a breach of the covenant. Good v. Hill, Esp. C. 690. 

14. In an action for throwing poisoned barley upon the plaintiff's Malice, 
premises, in order to poison his poultry, the jury are not confined in 

their verdict to the actual damages sustained, but may consider the 
malicious intention of the defendant. Sears v. Lyon, 2 Starkie, 317- 

15. In an action for maliciously holding the pdaintilf to bail, he is Malicioua 
entitled in the calculation of damages to recover, not merely the arrest, 
taxed costs, but the costs as between attorney and client. Sandback 

v. lliomas, 1 Starkie, 306. 

16. In an action for wounding the plaintiff’s son, fer quodseroitium Master and ser- 
aniisit, the plaintiff is entitled to recover the amount of the surgeon’s 

bill, although it has not been paid, but he cannot recover physicians' 
fees which have not been paid. Dixon v. Bell, 1 Starkie, 287* 

17. Where freehold premises are upon lease, and there are several Reversion, 
interests, viz. tenant for life, remainder in tail, and the reversion in 

fee ; and there is a breach of covenant which gives the tenant for life 
a right of action, he can only recover such damages as are commen- 
surate with the injury done to his life estate, and not the damages 
which may be sustained by the reversioner. Evelyn v. liaddish, 

1 Holt, 543. 

18. The jury cannot give separate damages against several defend- Several defend- 
ants in trespass, though the conduct of some may be aggravated 

beyond that of tlie others. Brown v. Allen and another, 4Esp. C. 

158. 

19. In an action for not replacing stock on a particular day, tlie Stock. ] 
plaintiff may estimate his damages according to the price of stock at 

the time of the trial. Dounes v. Back, 1 Starkie, 318. 

20. In an action to recover back a deposit paid on the purchase of Vendor and 
an estate, the vendor not being able to make a good title, if the purchaser, 
plaintiff declare specially, and allege as special damage, that he has 

lost the use of his money ; on making out his case, he will be entitled 
to interest on the deposit money from the time the purchase should 
have been completed. De Bernales v. Wood, 3 Camp. 258. 

21. In an action of assumpsit, it is alleged as a breach, that certain Goods sold, 
goods sold and delivered to the plaintiff, and warranted to be 

scarlet cuttings, were not scarlet cuttings, they became and 
were of no use or value to the plaintiff The plaintiff is entitled, 
without any furtlier allegation of special damage, to recover as much 
as the goods would have been worth to him, had the contract been 
faithfully performed by the defendant. Bridge v. Wain, 1 Starkie, 

504. 

22. Where the plaintiff declares on a quantum meruit for work and 
labor done, and materials found, • the defendant may reduce tlie 
damages by showing that the work was improperly done ; and n^ay 
entitle himself to a verdict, by showing that it was wholly inade- 
quate to answer the purpose for which it was undertaken to be per- 
formed. FarnsvVorth v, Garrard, 1 Camp. 38. 


DEBT. 

In an action of debt on bond, coverture is a good defence under a ricading-i. 
general pica of non e^tjaelum. Lambert v, Atkina, 2 Camp. 272. 

DEBTOil 
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DEBTOR AND CREDITOR. 

Contracts 1, Upon an agreement between two traders to supply each other, on 

the footing of goods for goods, after a balance struck between them, 
such balance is to be paid in money. Ingram v. Shirley and another, 
1 Starkie, 185. 

2. Upon the dissolutionof partnership between the plaintiffs A* and 
i?., it is agreed that the joint debts shall be received by C'., an agent 
appointed by both, for the discharge of their joint debts. The de- 
fendant accedes to this arrangement, but afterwards A. countermands 
the authority to U., and demands the debt from the defendant which 
he pays A., and B. cannot afterwards maintain an action for the debt, 
pristow and Porter v. Taylor, 2 Starkie, 50. 

Payment. 3. If a debtor is directed by his creditor to remit money by the 

post, and it is lost,, the creditor must bear the loss. Warwicke v. 
Noakes, Peake, 67« 


DECEIT. 


Misrepresenta- 

tionofanother’s 

circumstunces. 


Warranty. 


1. To support an action for a false assertion as to the circumstances 
of a third person, it must appear that the defendant intended to im- 
pose on the plaintiff, and that the plaintiff relied on his information. 
Scott V. Lara, Peake, 226. 

2. One charged with having fraudulently misrepresented the credit 
of another, may explain away the circumstance of having himself 
previously arrested him. Wood v. Wain, 1 Esp. C. 44*2. 

3. By a recovery of satisfaction against one for fraudulently misre- 
presenting another’s circumstances, the latter is not discharged from 
the credit given. Burton v. Lloyd, 3 Esp. C. 207. 

4. If a man, by a false representation, induces another to supply 
goods on the credit of a third person, and enters into a collateral 
undertaking, not in writing, to pay for them, he is not liable as for goods 
sold, but must be sued in an action of deceit. Thompson v. Bond, 
1 Camp. 4. 

5. If A, enquires generally of B. concerning the circumstances of 
C., A. cannot maintain an action against B. for a deceitful represent- 
ation upon this subject, if C. pays A, for the goods which it was in 
contemplation to sell when tlie representation was made, although C, 
becomes insolvent, and is indebted to A, for other goods subsequently 
sold. Aliter, if A. had enquired of B. whether C. was worthy to be 
trusted as a general customer, or if there had been any conspiracy 
between B, and C. to cheat A. by paying for the first parcel of goods. 
De Graves v. Smith, 2 Camp. 53^ 

6. The purchaser of a warranted, but worthless watch, is entitled 
to maintain an action for deceit, although it is stipulated, that if he 
dislikes the watch, the vender shall exchange it for one of equal value. 
Wallace v. Jarman, 2 Starkie, 162. 


DEED. 

What is. 1. Though the signatures to a writing are accompanied by seals? 

yet the words “ to which the parties have set their hands,” not 
adding and seals,” show that they did nottneiui to contract by deed. 
'Clement v, Gunhouse, 5 Esp, C. 83. 

16 


2. An 
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2. An indorsement on a deed after it has been signed by the 
parties, but written at the same time with the sealing and delivery, is 
part of tlie deed. Lyburn v. Warrington, 1 Starkie, 162« 

3. An authority to execute a deed may be verbal. Williams v. Exccutioa. 
Walsby, 4 Esp. C. 220. White v. Cuyler, 1 Esp. 200 ; 6 T. R, 176. 

4. A deed, though void, may be used as evidence of the terms of an Collateral mat- 
implied simple contract arising out of the transaction. White v. 

Cuyler, 1 Esp. N. P. C. 200. S. C. 6 T. R. 176. 

5. The plea of non cst factum is not a general issue. ' Oldershaw v. Pleadings. 
Thompson, 1 Starkie, 311. 

6. Proof that the deed was delivered as an escro'vo is admissible, 
under the plea of non est factum* Stoytes v. Pearson, 4 Esp. C. 255. 

7. The defendant cannot, under the plea of non eat factum to a de- 
claration upon a bond, to go into evidence to show that the consider- 
ation was an illegal one at common law. There is no distinction in 
such case between a specialty which is avoided by a statute, and one 
w hich is void at common law. Harmer v. Wright, 2 Starkie, 35. 

8. If to an action on a deed nil debet is improperly pleaded and not 
demurred to, the defendant may give in evidence any defence which 
is legally covered by the plea. Rawlins and another v. Danvers, 

5 Esp. C. 38. 


DEMURRAGE. 

1. It is no defence to an action for demurrage, that the delay in When earned, 
unloading the ship arose from the act of custom-house officers, in un- 
lawfully seizing a part of the cargo. Bessey v. Evans, 4 Camp. 131. 

2. Although by the bill of lading the goods are deliverable to mer- 
chants in London, whose residence is well known, no notice to them 
of the ship’s arrival is necessary to render them liable for demurrage. 

Harman v, Mant and others, 4 Camp. 161. 

3. The plaintiff having conveyed French wines from Oporto to 
England for the defendant, it is incumbent on the defendant to pro- 
cure an order for their landing from the lords of the treasury, and the 
plaintiff is entitled to recover the demurrage during the delay neces- 
sary for the obtaining such order. Hill v. Idle, 1 Starkie, 111. 

4. A general ship took some silk on board, to carry from Rotter- 
dam to London on defendant’s account. On the margin of the bill of 
lading was written ; ‘^The consignee to clear the goods in fourteJen 
running days after her arrival in port, or to pay 4/. per diem for de- 
muiTage.” The vessel was ready to deliver on the 3d October ; de- 
fendant applied for and was ready to receive his goods within the run- 
ning days ; but being undermost in the vessel, delivery could not be 
made till the 22d. Held, that the plaintiff was entitled to recover de- 
murrage, though he did not deliver the goods within the time allowed, 
being prevented by other goods, belonging to other consignees, which 
overlaid them. Harman v. Ouadolph and another, 1 Holt, 35. 

5. Where a bill of lading of goods by a general ship deliverable to Wliennot. 
order, contains a stipulation that the goods are to be taken out in a 

cer tain number of days after arrival, or to pay demurrage, if there be 
any inaccuracy in the entry of the ship’s name at the custom-house, 
whereby the owner of the goods, notwithstanding proper enquiries for 
that purpose, was deprived of the usual means of being informed of 
the ship’s arrival, demurrage cannot be recovered. Harman v. Clarke 
and others, 4 Camp, 159. 


DIS- 
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What may be 
distrained. 
Damaire f(^a- 
saittr 

Excessive. 


Fraudulent re- 
moval. 


Sale. 

Expen ces of. 


Driving out of 
the hundred. 


What essential 
to the validityof. 


ClSTHESS. 

1. Wearing ajwarel not in use may be distrained for rent, Baynes 
v; Smith, 1 Esp. N. P. C.266; Bisset v. Caldwell, Id. n. * Peake, 37. 

2. Cattle can only be distrained damage feasant whilst on the pre- 
mises, unless, as it seems, the distrainer gets upon the premises 
before they are off. Clement v. Milner and another, 3 Esp. C. 95. 

3. A distress cannot be excessive where there is only one thing 
distramable. Field v. Mitchell, 6 Esp.C. 71. 

4. An action for taking an excessive distress lies without proof of 
express malice. Field v. Mitchell, 6 Esp. C. 72. 

5. The statute 11 G. 2. c. 19., permitting landlords to follow 
goods removed to avoid a distress, only applies where the rent was 
arrear at the time of removal. Watson v. Main, 3 Esp. C. 15. 

6. The statute 11 O. 2. c. 19., allowing landlords to follow goods 
removed to avoid a distress, only applies where tliey have been re- 
moved secretly. Watson v. Mam, 3 Esp. C. 15. Sed queer Cy as the 
words of the statute are fraudulently or clandestinely.^* 

7. QueerCy whether a landlord can follow and distrain upon goods 
fraudulently removed from the premises the night before the rent 
became due, for the 'purpose of avoiding a distress ? Fourneaux v. 
Fotherby and another, 4 Camp. 1 36. 

8. Where the assignees of a bankrupt, who was lessee of pasture 
land, being chosen on the 8th of the month, allowed his cows to 
remain upon the demised premises till the 10th, and ordered them 
to l)e milked there ; held, that they thereby became tenants to the 
lessor ; and the cows being removed on the 10th, to avoid a distress 
for arrears of rent, that he had a right to follow and distrain them 
under 11 G. 2, c. 19. Welch and another v* Myers, 4 Camp. 368. 

9. An appraisement of a distress by the person who makes it is 
irregular. Westwood v. Cowne, 1 Starkie, 172. 

10. A landlord having authorised a distress for rent is liable foi* 
the necessary expences ; and although the plaintiff was sent by the 
defendant to take possession of the goods distrained, who promised 
to pay him, the latter will not be liable without a note in writing. 
Colman v. Eyles, 2 Starkie, 62. 

1 1 . In an action on 1 & 2 P. & M., for driving a distress out of 
the hundred, if the hundred in which the cattle were distrained be 
in one county, and the hundred into which they were driven be in 
another, the venue must be laid in the latter county. Pope q. t. v. 
Davies, 2 Camp. 266 ; overruled by the court of C. P. 2 Taunt. 
252. 


DONATIO CAUSA MORTIS. 

1, To the validity of a donatio causd mortis, it is essential that the 
deceased parted as well with the entire dominion as the possession. 
Hawkins v. Blewett, 2 Esp. C. 663. 

2. To make a gift valid as a donatio mortis causd, actual delivery 
of possession is necessary, and a symbolical delivery is not sufficient. 
Therefore, where A,, considering himself dying, takes certain pro- 
perty out of an iron chest, and writes the names of plaintiffs unou 
an envelope containing it, declaring it to be his intention that they 
should have such property upon his death ; and after having si^>er- 
scribed the envelope with their names, returns it to the Chest, and 

keeps 
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keeps the keys in his own possession, never making any actual de- 
livery thereof to the plaintiffs themselves, or to trustees for them : 
held, that such a gift or designation of the property was not good 
and effeotual as a donatio mortis causd. Bun v. Markham and wife, 
1 Holt, 352. 


East india company. 

If a ship he chartered to the East India Company for the pur- Charter-party 
pose of trade or warfare, and they order her on a voyage of disco- 
very, against the consent of the owners, whereby tne ship is lost, 
the owners may maintain an action on the case. Aliter, if the owners 
consent to the voyage. Lewin v. East India Company, Peake, 24*1. 


EJECTMENT. 

1. Where a notice to quit, given by a rector to the tenant of his By whom main- 
glebe land, expired on the 25th of Dec., and on the 17th of Jan, 

following a sequestration was read in the church, and the rector 
afterwards, by order of the sequestrator, received from the tenant, 
who held over, a weekly allowance which he described in a receipt 
as issuing out of the tithe and glebe : held, that the rector might 
still maintain an ejectment, laying the demise on the 1st of Jan, ; 
as between the 25th of Dec, and the 17th of Jan, the tenant was a 
trespasser. Doe ex dem, Morgan v. Bluck, 3 Camp. 447. 

2. The plaintiff is entitled to recover in ejectment, although it 
appears that the defendant, who is in possession, is the mere servant 
of another, by whose permission he entered into possession. Doe 
dem. Cuff v. Stradling, 2 Starkie, 187. 

3. An ejectment cannot be maintained by a cestui que trust. God- 
frey V. Hudson, 2 Esp. C. 499. n. 

4. The vendor of a term, befote the whole of the purchase money Notice to quit, 
is paid, agrees with the purchaser that the latter shall have possession 

of the premises till a given day, paying the reserved rent in the 
mean time, and that if he does not pay the residue of the purchase 
money on that day he shall forfeit the instalments already paid, and 
shall not be entitled to an assignmeut of the lease. The purchaser 
being thus put into possession of the residue of the purchase money, 
is not paid at the day appointed, the vendor may maintain an eject- 
ment without any notice to quit, or demand of possession. Doe v. 

Sayer, 3 Camp. 8. 

5. In ejectment, an undivided moiety of the premises may be Pleadings* 
recovered under a demise of the whole. Doe ex dem. Bryant and 
another v. Wippel,, 1 Esp. C. 360. 

6. When an ejectment is brought against a tenant at will, the 
demise must be laid subsequently to the determination of the will. 

Doe ex dem. Hollingsworth v. Stennett, 2 Esp. C. 717. 

7. After the plaintiff in ejectment has proved his title to a verdict, Trial, 
the court will not try the question of the precise extent of the 
plaintiflTs claim as defined by particular metes and bounds. Doe on 

the demise of the Draper's Company v. Wilson, 2 Starkie, 477. 

8. If the plaintiff has been let into possession by the defendant, he Action for 
may maintain trespass for the rriesne profits without executing a tvrit niesn# 

of possession. Calvart v. HorsfttUp 4 Ei^. C. 167. 
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ELECTION. 

1. An election by a majority is sufficient, though the electors are 
trustees. Withnell v. Gartham, 1 Esp. C. 322. ; S. C. 6 T. R. 388. 

2. Where the right of voting for a member to serve in parliament 
is in the inhabitant householders paying scot knd lot, one who has 
been an inhabitant, and has paid poor-rates for many years, is 
entitled to a vote, although the poor-rates for three quarters of a 
year are in arrear at the commencement of the election, no personal 
demand having been made upon the party of the rates due, and no 
wTitten demand having been left at his house ; at all events, he is 
entitled to vote if he pay the rates during the election. Cullen v. 
Morris, 2 Starkie, 577. 

3. An election candidate is bound by the acts of his committee. 
Honeywood v. Sir W. Geary, 6 Esp.C. 119. 

4*. A candidate at an election of members of parliament is not 
liable for any part of the expences of the election, except by positive 
statute, or his own undertaking, notwithstanding a long usage for 
the expences being rateably defrayed by the candidates. Rut a 
candidate to represent a city or a borough in parliament is liable for 
a share of the expence of administering oaths to Roman Catholic 
electors under 34 G. 3. c. 73. ; and if he makes use of hustings 
erected by the returning officer, for the accommodation of himself 
or his agents, a promise on his part will be inferred to contribute to 
the expence of erecting them. Morris v. Burdett, 1 Camp. 218. 

5. An action cannot be maintained by an innkeeper against a can- 
didate at an election of members of parliament for provisions sup- 
plied to non-resident (any more than to resident) voters after the 
teste of the writ. Lofthouse v. Wliarton, 1 Camp. 550. n, 

6. If the candidates at a county election jointly desire the slieriff 
to erect hustings, to provide poll-clerks, and to retain an assessor, 
promising to defray the expence thus incurred, they are liable 
jointly to an action of indebitatus assumpsit at his suit upon their 
joint undertaking, notwithstanding statute 18 G. 2. c. 18. s. 7. 

7. But the sheriff is not entitled to charge the candidates with any 
part of the expence necessarily incurred by him in executing the writ, 
and making the return ; and for those things expressly ordered by 
the candidates, they are only bound to pay him a fair remuneration, 
although he himself may have paid more in submitting to exorbitant 
charges usually made on such occasions. Wathew v. Sandys, 2 Causp, 
C40. 

8. In an action against a returning officer for refusing a vote, the 
malice of the defendant is an essential ingredient to support the ac- 
tion. Cullen V. Morris, 2 Starkie, 577. 


ESCAPE. 

1. It is sufficient to excuse the sheriff in an action against him for 
a false return, “ that the defendant forcibly rescued himself,” provided 
the fact be so ; but if the defendant escape, owing to the negligence 
of the officer, this will not justify the return of a rescue. Fermor 
V. Phillips, 1 Holt, 537. 

2. A person convicted of a crime by a court of competent juris- 
diction is sentenced to pay a fine, and is committed in execution 
until that fine be paid. Although the officer to whose custody he is 

com- 
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committed voluntarily permit him to escape before payment of the 
fine, yet it is afterwards his bounden duty to retake him. Butt v. 
Jones, 1 Gow, 99. 


ESTOPPEL. 

1. An affidavit of a fact made by A. at the request of jB., as the 
criterion of its existence, is conclusive against Lloyd v. Willan, 
1 Esp. N. P. C. 178. 

2. If the grantee of an annuity discontinues an action for the 
arrears, on a plea that the annuity is void through a defective me- 
morial, the grantor is estopped from showing that the annuity is 
valid, when sued by the grantee for the consideration paid. Este v, 
Broomhead, 3 Esp. C. 261. 

3. An instrument is not evidence against an attesting witness 
thereto, unless it is proved that he was acquainted with its contents. 
Harding v. Crethorn, 1 Esp. N. P. C. 58. 

4. The person against whom a commission of bankrupt is sued 
out obtains his discharge out of custody, in an action, by a judge’s 
order, on the ground of his bankruptcy; he is afterwards precluded 
from contesting the validity of the commission in a court of law. 
Goldie v. Gunston and others, 4 Camp. 381. 

5. A confession that a signature on a bill is the party’s own is con- 
clusive againk him with respect to those who took the bill on the 
faith of it. Leach v. Buchanan, 4 Esp. C. 226. 

6. A bill of sale is conclusive evidence as against the parties, that 
the vendor was owner of the goods at the time of execution. 
Phillips V. Earner and another, 1 Esp. C. 357. 

7. If A. proposes an agreement to i?., which B. accepts, the 
question still arises whether A. intended to be bound by it. Knight 
V. Crockford, 1 Esp. N. P. C. 190. 

8. A party who has enjoyed an encroachment upon a common 
for more than twenty years, is not precluded from sharing such 
enjoyment when his title is disputed, by having subsetjliently accepted 
a conveyance of contiguous land, in which the land in dispute is 
described as ivaste Land. Doe ex dem. Bishop of London and an- 
other V. Wright, 1 Starkie, 349. 

9. If a person whose real name is William is asked before process 
issues against him whether his name is not Johiy and he says it is, 
he cannot maintain trespass for what is done in execution of the 
process against him by the wrong name. Price v. Harwood, 3 Camp. 
108. 

10. A notice to quit by several jointly does not estop them show- 
ing that they are separately interested ; therefore, the demises in 
ejectment may be according to those interests. Doe ex dem. Jolifie 
V. Sybourn, 2 Esp. C. 677- 


EXECUTION. 

1. Goods seized and sold by the landlord under a distress for rent 
without any collusion, and purchased by a trustee of the tenant’s 
estate, under an assignment by such tenant, for the benefit of the 
creditors, out of the trust funds, are not liable to be taken in exe- 
cution by an annuity and judgment creditor, although they are 
permittea by the trustee to remain in the possession of the tenant. 
Guthrie ana another v. Wood, 1 Starkie, 367. 
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2. The sheriff having taken goods in execution under a 

not justified in selling them to the highest bidder greatly under theit 
value ; but, if he cannot obtain a reasonable price, should return that 
they remain in his hands for want of buyers. Keightley v, Birch and 
another, 3 Camp. 521 . 

3. If upon the goods of a tenant being taken in execution, an agent of 
the landlord from the sheriff’s officers gives an undertaking for a year’s 
rent, and then consents to the goods being sold, the landlord cannot 
afterwards maintain an action against the sheriff on 8 Ann. c. 11. s. 1. 
for not paying a year's rent on making the levy, although the rent is 
not paid according to the undertaking, and although the undertaking 
should be void, under the statute of* frauds for not stating any consi- 
deration. Rotlierey v. Wood, 3 Camp, 24. 

4. A sheriff* having seized goods under a which he retains in 

his liands, conceiving that the sale made by his broker is l*raudulent, 
is not justified in returning, that the goods remain in his hands for 
want of purchasers ; he ought, in such case, to apply to the court for 
further time, on the ground of the special circumstiinces. But sem^ 
hlc^ in an action for a false return, under these circumstances, tlie 
inadequate price offered is the proper measure of damages. Barnard 
and another v. Leigh and another, 1 Starkie, 43. 

5. The validity of an execution under a ji, Ja. cannot he impeach- 
ed at hiisi Prius^ on the ground that the judgment ought to have 
been revived by scire facias^ or that there was an irregularity in tlu? 
return of the writ, rtabberton and another v. Waketield, 4 Camp. 
58. 

6. If a JL fa, be delivered to the sheriff*, and he is directed not to 
levy tlicreon till a future day, and in the mean time another writ is 
delivcMc'd, lie is to levy on the second writ, as if no other had 
been delivered. Kempland v. Macauley, Peake, G(i. 


EXECUTOR. 

1 . A man who possesses himself of the effects of the deceased, un- 
der the authority, and as agent for the rightful executor, can- 
not be charged as executor de son tort. Hall v. Elliot, Peake, 
86 . 

2. Taking the deceased’s property under a colourable, though 
defective title, if bond Jide, does not make the taker executor de son 
tort, Femings v. Jarrat, 1 Esp, C. 335. 

.3. Although a person cannot be charged as executor de son tort 
while lie acts muk'r a power of attorney, made to him by one of se- 
veral executors, who has proved the will, yet if he continue to act 
iiilcr the dcatli of such executor, he may be charged as executor de 
S071 tori, though he act under the advice of another of the executors, 
who has not proved. Cottle v. Aldrich, 4 M. & S. 175. S. C. I 
Starkie, 37. 

4. Money received by an executrix for tlie good will of a public 
house, is assets in her hands, Worral v. Hand, Peake, 74. 

5. As ag^ainst an administrator, debts due to the intestate are not 
to be considered as assets till actually received, although not stated 
in the administrator’s inventory to be desperate. Giels and another v. 
Dyson and another, 1 Starkie, 32. 

6. A lease wbicli belonged to an intestate, upon which the plaintiff 
has a liai, on account of which he retains it in his hands, is neverthe- 

^9 less 
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less to be considered as assets in the hands of the administrator who 
has the power to redeem it. Vincent v. Sharp administratrix, &c. 
Starkie, 507. 

7. A debt arising on a judgment not docketed pursuant to the 
Statutes 4^ (Ji: 5 W. & M. C. 20,, ranks in the administration of assets 
only as a simple contract. Hickey v. Hayter, 1 Esp. C. SIS ; S. C. 6. 

T. R. 

8. Semblc, an administrator is entitled to deduct from assets the 
reasonable charges of collecting the intestate’s debts. Giles and an- 
other V. Dyson and another, 1 Starkie, 32. 

9. As against creditors, an administrator cannot be allowed for dis- 
bursements, in the schooling, feeding, or clothing the intestate’s chil- 
dren, subsequently to his decease. Giles and another v. Dyson and 
another, 1 Starkie, 32. 

10. If executors neglect to give orders for tlie funeral of the testa- 
tor, and have sufficient assets for that purpose, they are liable upon 
an implied promise to the person who furnishes the funeral in a man- 
ner suitable to the testator’s degree and circumstances. Tugwell v. 
Heyman and another, 3 Camp. 298. 

11. If an executor carries on the testator’s business, though for 
the benefit of his children, he is liable on contracts, and may be 
a bankrupt. Viner v. Cadell, 3 Esp. C. 88. 

12. In an action by an executor, the fact that he is executor is ad- 
mitted, unless (lisj)iited by the plea of 7i(i uiujiies executor. Loyd v. 
Finlayson, 2 Esp. C. 5()4. 

13. Tinder a plea ox plenc adminislrahU to debt on a judgment 
wliicli is not docketed, payment of bond, (and simple contract) debts 
exluiListing all the assets, may be given in evidence. Hickey v. 
Hayter, 1 Esp. C. 313.; S. C. (3. T. U. 384. 

14. If any jiart of an executor’s plea is fraudulent, and so false 
w^ithin his own knowledge, the plaintiff is entitled to a general ver- 
dict- Campion v. Bentley, 1 Esp. C. 343. 

15. If an executrix use the goods of her testator as her own, and 
afterwords marry, and then treat them as the goods of her husband, 
she shall not be allowed to object to their being taken in execution 
lor lier husband’s debt. Quick and wife v. Stains, 2 Esp, C. 657. 
S. C. 1 B. cV P. 293. 

1(3. Where an executor who is directed by the will to carry on the 
testator's trade, for the benefit of his children, allows a third person 
to carry it on in his own name ; such person may sue on contracts 
made in relation to tlic trade, such as for goods sold or the like. 
Wilkes V. Lister, 6. Esp. C. 78. 


EXTENT. 


Queere, Whether an extent delivered to a sheriff on the day on 
winch goods seized under an execution, as sold and delivered to the 
purchaser, but which extent is delivered subsequently to the sale and 
delivery of the goods, be entitled to priority over the writ of the ex- 
ecution? Swain v. Marland, 1 Gow, 39. 
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EXTORTION. 

1. If a gaoler take more than the legal fees, the prisoner may sue 
liim for the excess, though he has paid it over to the regulating ma- 
gistrates. Miller v. Aris, 3 Esp. C. 231. 

2. The 50/. penalty against officers for extortion inflicted by Sta- 
tute 32 Geo. 2. c. 28. is not recoverable, unless a table of fees has 
l>een previously made out pursuant to tlie statute. Jaques v. Whit- 
comb and another, 1 Esp. C. 361.; Hannam v. Ormerod, Id. n. ; Mar- 
tin V. Slade, 2 N. R. 59. 

3. The question of exemption from toll, cannot be tried in an in- 
dictment against the turnpike keeper for extortion in taking the 
toll, unless the ground of exemption was specified to him at tire time 
when the toll was taken. liex v. Hamlyn, 4 Camp. 379. 


FISHERY. 

1. A right of fishery is devisible, and may be lost as to part, and 
preserved as to part. Therefore an exclusive right to dredge for 
oysters in a navigable river may subsist as appurtenant to a manor, 
although it be lawful for all the king’s subjects to catch flouting fish 
therein. Rogers v. Allen, 1 Camp. 312. 

2. A prescriptive right to a several fishery in a navigable river 
may pass as appurtenant to a manor. Rogers v. Allen, 1 Camp. 
312. 

3. If an individual has a right of fishing in a navigalile river, it is 
subject to tlie right of the public, to use the river for all the purposes 
of navigation. Anon, 1 Camp. 517. n, 

4. To entitle a south-whaler to the bounty under statute 26 Geo. 3- 
and 28 Geo. 3. it must carry out, &c, one apprentice to every 
fifty tons, and the feet be verified by affidavit. An affidavit verifying 
the muster rolls of the vessel containing an account of the appren- 
tices, which, if true, satisfied the requisitions of the statute, is suf- 
ficient. Lacon and another v. Hooper and another, 1 Esp. C. 
249. 

5. A place within the exchequer survey of a port is a member of 
it, and an arrival of a whaler there is an arrival at the port itself, (the 
same being the ship’s port of discharge) within the statute 26 Geo. 3. 
and 28 Geo. 3. Lacon and another v. Hooper and another,, 
1 Esp, C. 246. 


FOREIGNERS. 

An agreement between foreigners controlling a prior agreement,, 
made in their own country, and for that reason void by the laws of 
that country, cannot be enforced here. Hulle v. Heightman, 4 Esp., 
C. 75. 


FOREIGN ATTACHMENT. 

1, The process of foreign attachment is confined to cases inhere 

both 


Where it lies. 
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both the debtor and party attached are resident in London^ Lord 
Barrymore v. Taylor, 1 Esp. C. 326. 

2. The process of foreign attachment does not lie where the debt 
to be attached is due to an executor. Lord Barrymore v. Taylor, 
1 Esp. C. 326. 


FOREIGN JUDGMENT. 

1. No action will lie upon a foreign judgment, on the face of which Eflcct of. 
it appears, that the defendant, not resident within the jurisdiction of 

the foreign court, was neither served with process, nor came in to 
defend the action, although such judgment may have been obtained 
according to the course and practice of the court in similar cases. 
Buchannan v. Rucker, 1 Camp. 63. 180. b. 

2. The sentence of a court of admiralty, sitting under a commission 
from a belligerent power, in a neutral country, will not be recognized 
in our courts ; and that is to be considered a neutral country for this 
purpose, in which the forms of an independent neutral government 
arc preserved, although the belligerent may have such a body of 
troops stationed there, as in reality to possess the sovereign authority. 
Donaldson v. Thompson, 1 Camp. 429. 

3. Assumpsit will not lie on a decree of a foreign court, whereby 
the defendant is ordered to pay a certain sum of money to the plain- 
tiff on a certain day, first deducting thereout the defendants costs to 
be taxed by the proper officer ; where the defendant’s costs have been 
taxed, either at his own request, or upon an ex parte proceeding at 
the instance of the plaintiff. Sadler v. Robins, 1 Camp. 253. 

4. The sentence of a French court in a country out of the jurisdic- 
tion of Franccy will not change the property, unless it has been ac- 
quiesced in. Smith v. Surridge, 4 Esp. C. 27., and quaere^ even then? 

Kee 8 T. R. 276. ; I Camp. 429. 


FORGERY. 

1. It is forgery to copy a receipt adding words which change its What is. 
import, and give the copy in evidence, on the grounds that the origi- 
nal is lost. Upfold v. Leit, 5 Esp. C. 100. 

2- A forged order for the purpose of obtaining a reward for the 
apprehension &c. of a vagrant, is not a forgery within the statute of 
7 Geo. 2. c. 22., unless it contain the requisites prescribed by the 
statute 17 Geo. 2. c. 5. s. 5., although it is drawn in the same form as 
orders in the county in which, &c. usually have been drawn. Rex v. 
Rushworth, 1 Starkie, 396. 


FRAUD. 

1. A release obtained by fraud is void. Miller v. Aris, 3 Esp. C. Release. 
234. 

2. It is no defence to an action by a soUcitor against an assignee Bankruptcy, 
under a commission of bankrupt, that the commission was sued out 

under a misrepresentation by the plaintiff, that the commission would 
ibc operative in the hie of Man, and that it has been wholly fruitless, 
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for the commission cannot be treated as a mere nullity. Pasmore v. 
Birnie, 2 Starkie, 59. 


FRAUDS, STATUTE OF. 

1. An undertaking by the indorser to indemnify the indorsee, if he 
would endeavour to enforce payment of the note against a party 
thereto^, is an undertaking for the debt of another within the statute 
of frauds. Winckworth v. Mills, 2 Esp. C. 484. 

2. A written proposal to pay a moiety of the debt of another, if the 
creditor will, at a specified time of meeting, accept the proposal 
and discharge the debtor, is not binding unless the creditor ac- 
cede to the terms in writing. Gaunt v. Hill, 1 Starkie, 10. 

3. having commenced certain business for /?,, which he has 
undertaken, refuses to proceed without a promise from C. to pay the 
further expences; C* is not liable on such a promise without a note 
in writing. Barber v. Fox, 1 Starkie, 270. 

4. If two lessees for their mutual accommodation, exchange pre- 
mises, and one commits waste, for which the other is sued by the 
landlord, he cannot recover the costs es nomine of the action against 
the former, unless under a written agreement. Hitchcock v. Hicks, 

1 Esp. N.P. C. 163. 

5. A sale of lands, though by auction, is w'itliin the statute 
of frauds. Walker v. Constable, 2 Esp. C. 659. ; S. C. 1 B. & F. 
806. 

6. An agreement to occupy lodgings at a yearlj^ rent, payable in 
quarterly portions, (the occupation to commence on a future day), is 
an agreement relating to an interest in land within tlie meaning of the 
fourth section of the statute of frauds. Inman v. Stamp, 1 Starkie, 

12 . 

7. A parol assignment of a lease from year to year, granted by . 
parol, is void under the statute of frauds, 29 Car. 2. c. 3. Botting v. 
Martin, 1 Camp. 318. 

8. Goods are supplied by A, to /?., of which A, afterwards repos- 
sesses himself ; whereupon C. tells A. that if he would send them to 
B; he (C.) would pay for them. Held, that the credit was given to 
C. alone, and therefore that the promise need not be in WTiting. 
Croft V. Smallwood, 1 Esp, N. P. C. 121. 

9. If A, incur a lawsuit through B.y in the event of which B. is 
interested and which he desires A, to defend, he is liable to A. for 
the costs of the defence without a note in writing. Howes v. Martin, 

1 Esp. N.P.C. 162. 

10. If a creditor at the request of a third person part with the pos- 
'session of goods on which he has a lien for a debt, an undertaking by 
such third person to pay the debt need not be in writing. Houlditch 
and another v. Milne, S Esp. C. 86. 

11. The statute 29 Car. 2, c. 3. s. 4. does not invalidate an ex- 
ecuted parol contract, so as to prevent a party to it from maintaining 
an action for a breach of it, where the breach does not relate to an 
interest in land, although the contract itself stipulates that the defen- 
dant sliould be substituted as tenant in the stead of the plaintiffs, of 
premises then in their occupation. Price v. Leyburn, 1 Gow, 
109. 

12. The statute of frauds requiring a writing to the surrender of a 
lease, <locs not apply to tenancies from year to year, which therefore 

may 
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may be determined by any act of mutual consent, such as an accept- 
ance by the landlord of another, in room of the tenant at the end t»f 
the year, and which acceptance supplies the want of a previous notice 
by the tenant that he will quit. Sparrow v. Hawkes, 2 Esp. C. 505. 

13. To satisfy the statute of frauds, it is not necessary that the 
writinfT should be cemtemporary with the agreement ; a subsequent 
note recognizing a previous parol contract is sufficient. Shippey v. 
Donison, 5 Esp. C. 190. 

14. The words I, A. 71.” in the party's own hand-writing at the 
head of an agreement, is a sufficient signature within the statute of 
frauds. Knight v. Crockford, 1 Esp. N. P. C. 190. 

15. A bill of parcels in which the vendor’s name is printed, deli- 
vered to the vendee at the time of an order given for the future 
delivery of goods, seems to be a sufficient memorandum of the con- 
tract within the statute of frauds. At all events a subsequent letter, 
written and signed by the vendor referring to the order, may be con- 
nected with the bill of parcels, so as to take the case out of the 
statute. Saundersoir V. Jackson and another, 3Esp. C. 180; S. Ct 
2 11. & P. 2[iH, 

l(). Tlic bought and sold notes given by brokers, are sufficient 
memoranda in writing within the statute of frauds. Rucker v. Cam- 
meyer, 1 Esp. N. P. C. 105. 

17. Tile bought and sold notes sent by a broker to the vendor and 
purchaser, and who had been previously appointed by them, are a 
sufifeient memorandum to satisfy the statute of frauds. Chapman v. 
Partridge, 5 Esp, C. 2.50, 

18. Qua'rey whether the bought and sold notes made by a broker, 
are not sufficient to satisfy the statute of frauds, although he makes 
no entry in his book ? Dickenson v. Lilwal and , others, 1 Starkie, 
128. 

19. Where goods were sold by auction to an agent, the auctioneer 
wrote the initials of the agent’s name, together with the prices, oppo- 
site the lots purchased by him, in the printed catalogue ; and the 
principal afterwards, in a letter to the agent, recognized the purchase. 
Held, that the entry in the catalogue and the letter, coupled togetlier, 
were a sufficient memorandum of the contract within the statute of 
frauds. Phillimore v. Barrey, 1 Camp. 513. 

20. An agreement in writing, by which the defendant undertook to 
guarantee the payment of any goods which the plaintiff should deliver 
to a third person, sufficiently expresses the consideration for the de- 
fendant’s undertaking, to render the agreement binding, under the 
4th section of the statute of frauds ; although it contains no promise 
on the part of the plaintiff to deliver goods, and no action would have 
lain upon it against him. Stapp v. Lill, 1 Camp. 242. 

21. an agent for some manufacturers sells to 7?., who likewise 
acted as an agent, a quantity of shoes, and receives certain bills of 
exchange in payment, 7i. being pressed to indorse them refuses, but 
writes a letter to ^., in which he incloses the bills, and adds. — ‘‘ that 
should they not be honoured when due, he (/?.) would see them paid.” 
Held, that this was a sufficient agreement within the 4th section of 
the statute of frauds to bind B. to pay for the goods, in default of his 
principal, Norris v. Stacey, 1 Holt, 153. 

22. A note in writing of a contract of sale, not specifying to whom 
the goods were sold, is not a sufficient memorandum within the statute 
of frauds. Champion and another v. Plummer, 5 Esp, C. 240. ; S. C. 
1N.R.252, 
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23. The statute of frauds does not attach where there has been a 
delivery in part, or in all, of goods sold ; and a written order for de- 
livery given by the vendor to the vendee, on an acceptance by the 
person in possession, is a sufficient delivery within the statute. Searl 
and another v. Keeve, 2 Esp. C. 598. 

24*. If goods are ordered verbally, the delivery of them to a carrier 
is sufficient to bind the contract according to the statute of fraud, 
where the purchaser has been in the habit of receiving goods from the 
vendor by the same mode of conveyance. Hart and another v. Sat- 
tley, 3 Camp. 528. 

25. If the purchaser of goods, at the time of the sale, write his 
name upon a particular article, with intent to denote that he has pur- 
chased it, and to appropriate it to his own use, this is enough to take 
the sale, as to the article written upon, out of the statute of frauds, 
but not as to other articles bought at the same time. Hodgson v. 
Le Bret, 1 Camp. 233. 

26. So where wine was sold in the cask, held, that cutting off the 
spills and marking the purchaser’s initials on the casks, took the case 
out of the statute. Anderson v. Scot, 1 Camp. 235. n. 

27. Where a sample is delivered as part of the property sold, the 
delivery is sufficient within the statute of frauds. Klinitz v. Surry, 
5 Esp. C. 267. 

28. The delivery of a sample wiiich is no part of the thing sold, 
w ill not take a sale out of the statute of frauds ; but if the sample be 
delivered as part of the bulk, it then binds the contract. Talver and 
another v. West, 1 Holt, 178. 

29. An agent appointed by the vendor in the sale of the property, 
is an agent for the vendee as well within the statute of frauds. Hicts 
V. Haukin, 4 Esp.C. 114*. 

30. A memorandum of the sale of goods under the 17th section of 
the statute of frauds, cannot be signed by one of the contracting 
parties as the authorised agent of the other; the agent must be a third 
person. Wright v. Dannih, 2 Camp. 203. 

31. An auctioneer for the sale of lands, is not an agent for both 
parties within the 4th section of the statute of frauds, 29 Car. 2. c. 3. 
StansfieJd v. Johnson, 1 Esp. N. P. C. 101. But see Emmerson v. 
Heelis, 2 Taun. 38. 


FRAUDULENT CONVEYANCE. 

1. An assignment of personal property is void as against creditors, 
unless there be a complete change of possession ; and it is not enough 
that a person is put in to keep possession jointly with the assignor. 
Wardhall v. Smith, 1 Camp. 333. 

2. If after possession taken under a bill of sale, the vendor is per- 
mitted to deal with the property as usual, the sale is void against 
creditors. Paget and another v. Perchard and another, 1 Esp. N. P. C. 
205. 

3. If a person who has been discharged under an insolvent act, 
which vests his effects in the clerk of the peace until an assignee is 
appointed, be permitted by the body of his creditors to continue in 
possession of the effects which belonged to him before his discharge 
no assignee being appointed ; these effects, whether mentioned in his 
sichcdule or not, cannot be taken in execution by a creditor, who after- 
wards 
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wards obtains judgment against him. Hindle v. Bell and another, 

4 Camp. 383. 

4. Allowing the vendor to remain in possession after sale is only What U not. 
presumptive, not cbnclusive evidence of fraud as against creditors, 

and may therefore be explained away. Hoffman v. Pitt, 5 Esp. C. 

25. 

5. Where goods are sold by public auction, and the seller, after a 
l/ond fide sale, is allowed to continue in the possession of them, they 
cannot be taken in execution by one of the seller’s creditors who was 
present at the sale, since the transfer was open and notorious, and 
there was a good consideration to support it. Armstrong v. Baldock, 

1 Gow, 35. 

6. If an assignment be made of household furniture, and the 
assignor continue in the possession of it, it is not protected against 
an execution, at the suit of a creditor of the assignor, unless the 
assignment were notorious. In such cases, the notoriety of the 
change of possession is the question to be ascertained. Armstrong v. 

Baldock, Esq. 1 Gow, 33. 

7. The goods of A. having been taken in execution and put up to 
sale, B* became the purchaser, and took a bill of sale of the sherifl’, 
but permitted A. to continue in possession; A. then executed 
another bill of sale of the same goods to C. a creditor, under which 
the latter took possession whereupon D» brought an action agtijnst C. 
for the goods. Held, that the first bill of sale was valid, and there- 
fore that D, was entitled to recover. Kidd v. Rawlinson, 3 Ksj). C. 

52. S. C. 2 B. and P. 59. 


FREIGHT. 

1. Freight cannot be recovered on a charter party, unless the sti- When earned, 
pulated voyage has been actually performed : and there is no implied 

promise to pay a compensation for carrying goods apart of the voyage, 
unless they are voluntarily accepted at a place short of the port of 
destination. Osgood v. Groning, 2 Camp. 466. 

2. Where a ship is freighted in contravention of the navigation laws, 
although the consignee accept the goods and sell them, he is not 
answerable in an action for the freight. Blank v. Solly, 1 Holt, 554. 

3. The consignee alone, unless unknown, of goods shipped under a ^1*® h»hle for, 
bill of lading to the order of the shipper is the party liable for freight, 

not the indorsee of the bill, or vendee in whose name the goods have 
been entered at the custom house. Artaza v. Smallpiece, 1 Esp. N. 

P. C. 23. But see Cock v. Taylor and another, 13 East, 399, 2 C. N. 

P. C. 587. 

4. Any one, though another may be consignee or indorsee of the 
bill of lading, who accepts goods on his own account, is chargeable 
with their freight. Seegart v. Scott and others, 6 Esp. C. 22. 

5. If, by a &11 of lading, goods are made deliverable to A, or his 
assigns, he or they paying freight for the same, and A* assigns the 
bill of lading to i?., and B. assigns it to C., who accepts the goods 
under it, C. is liable to an action for the freight at the suit of the 
master of the ship. Cook v. Taylor, 2 Camp. 587. 

6. The indorsee of the bill of lading of goods shipped by a chartered 
vessel, deliverable to the consignee or his assigns, he or they paying 
freight according to the terms of the charter party, is liable to the 

char- 
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charterer in assumpsit for the freight ; though the goods were landed 
at the Wed India docks before the bill of lading was indorsed; though 
no stop was put on the goods at the dock ; and though the indorsee 
had paid over the proceeds before the freight was demanded of him. 
Bell and another v. Kymer and others, 5 Taunton, 477. ; S. C. 3 Camp. 
545. . 

Amount of. 7. Goods shipped from abroad and consigned to a merchant in this 

country, are to be paid for (upon a demand for freight) according to 
their net weight as ascertained at the king’s landing scales, and not 
according to the weights expressed in the bill of lading, unless there 
be a special contract so to pay for them. Geraldes v. Donison, 
1 Holt, 346. 

8. A* undertakes to smuggle certain goods belonging to B,, into 
Russia, A regular bill of lading is made out of the goods, in which 
the freight charged is the usual freight according to the bulk of the 
goods. But a second contract is made between the parties, by which 
B, undertakes to pay A. a larger sum of money if the goods should 
be safely landed in the foreign port. The goods are landed ; B, pays 
the freight under the bill of lading, and likewise part of the money 
under the agreement, but refuses to pay the remainder. Held, that 
notwithstanding the bill of lading he was liable to pay the residue as 
extra freight. Hedley v. Lapage, 1 Holt, 392. 

9. A ship let to freight by the month, in attempting to enter a 
blockaded port by order of the freighters, is seized, and her cargo con- 
demned ; but being afterwards released, takes in other goods aiul de- 
livers them to the freighters, according to the charter-party. Held, 
that there was no suspension of the freight during the detention of the 
ship. Moorsom v. Greaves, 2 Camp. 627. 

10. A, having shipped goods on board of a vessel which is driven 
into a foreign port b}^ stress of weather, part of these goods are sold 
by the Captain to defray the expences of repairing the vessel. A, is 
entitled to deduct from the demand, for freight, the sum for which 
the goods have been sold. And the circumstance of the ship-owners 
having, during the voyage, assigned the freight to a third person 
makes no difference. Camp. v. Thompson, 1 Starkie, 490. 

Miiiccllaneous. 11. If the freighter of a ship employed to bring a cargo of wine 
into the port of London^ covenant to unload her in the usual and cus- 
tomary time at her port of discharge, he is not liable for the deten- 
tion of the ship in the London docks, if she is there unloaded in her 
turn into the bonded warehouses. Rogers v. Foresters, 2 Camp. 
483. 


FRIENDLY SOCIETY. 

Regulations of, }. An action cannot be maintained by the trustees of a benefit 
society elected under new regulations agreed to by the members, 
unless these regulations have been confirmed by the quarter sessions, 
although the original rules of the society were enrolled, in pursuance 
of 33 Geo. 3. c. 54. Battey and another v. Townrow, 4 Camp. 5. 
Jurisdiction 2. A friendly society whose rules have been allowed by the magis- 

over. trates, and registered in London, afterwards hold their meetings in 

Middlesex ; the justices of Middlesex have jurisdiction to decide upon 
complaints made by members of the society. Ilex v. Gash and ano- 
ther, 1 Starkie, 441. 

3. Upon 
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3. Upon a complaint made by an excluded member of a friendly 
society, A. and J?., the then stewards, are duly summoned, and an 
order is made by two justices, that such stewards, and other 
members of the society shall forthwith re-instate the complainant. 

The order is served upon A. and B,, after they have ceased to be 
stewards; but it is still' obligatory upon them as members of the 
society to attempt to reinstate the complainant, and their having ceased 
to be stewards is no justification of entire neglect on their part. Ilex 
T* Gash and another, 1 Starkie, 441. 


GAME. 

1. Where game is accidentally killed by an unqualified person, lie ( oiisiniciion of 
is not therefore liable to a penalty; but if he afterwards takes it game laws, 

away he is liable for having game in his possession. Molten v. 

Cheeseley, 1 Esp. N. P. C. 123. ; see Warneford v. Kendall, 10 East, 

19 . 

2. One not licensed or qualified to hunt game may lawfully join in 
the sport with one who is ; but he cannot use his own dogs. Molton 
v. ilogers, 4 Esp. C. 215. 

3. To complete the offence under the game certificate act, not 
only is a refusal to produce the licence requisite ; the party must re- 
fuse to give his Christian and surname, and place of residence. Mol- 
ton V. Ilogers, 4 Esp. C. 215. 

4. The statute 13 Geo. 3. c. 80. gives a penalty in case of killing 
game on a Sunday, and directs that it shall be forthwith paid on con- 
viction ; and that in case of neglect or refusal to pay or give security 
for the payment of it, the justice shall, by warrant under his hand and 
seal, cause the same to be levied by distress and sale of the offender’s 
goods; and that it shall be lawful for such justice to order such offender 
to be detained in custody until return may conveniently be made to 
such warrant of distress, unless the party convicted shall give security 
for his appearance, &'c. Held, that such order to detain in custody 
until the return of the warrant of distress may be by parole. Still v. 

Walls and another, 6 Esp. C. 36. ; S. C. 7 East, 533. 

5. Bodies corporate, who arc lords of manors, are not prevented by Gamek?epci . 
statute 3 Geo. 1. c. 11. from appointing qualified persons their game- 
keepers. Spurrier v. Vale, 1 Camp. 4<57. 

6. A deputation to a gamekeeper who is neither himself qualified 
to kill game, nor is a servant to the lord of the manor, need not state 
on the face of it, that he is appointed to kill game for the use of tire 
lord ; and it will be presumed, that whatever game he kills, is for the 
lord’s use, till the contrary is proved. Spurrier v. Vale, 1 Camp. 4*57. 

7. Though two offences against the statute 5 Anne c. 14*. are estab- renaliy; 
lislred by a single act, only one penalty can be recovered. Molton v. 

Gheeselcy, 1 Esp. N.P. C. 123. 


GAMING. 

1. The statute 9 Anne c. 14*. only avoids for money lent to Construciion 

play with ; therefore money lent without security is recoverable. statute 
Wcttenhall v. Wood, 1 Esp. N. P. C. 18. 

2. A sum under 10/. fairly won at play is recoverable. Bulling v. 

Frost, 1 Esp. C. 235. 


GAZETTE. 
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GAZETTE. 

Notice bjr. Notice in the gazette is sufficient to make one liable for penalties : 

thus in the case of smuggling and outlawry. Godfrey v. Turnbull 
and another, 1 Esp. C. 372. 


HABEAS CORPUS. 

Construction of 1* A prisoner committed to an English gaol under a warrant from 
the Habeas the Secretary of State for Ireland, removing him thence that he may 
Corpus Act brought before a judge for an offence in England with which he 

is charged, is entitled to a copy of the commitment within the Ha- 
bcas Corpus act, 31 Car. 2. c. 2. s. 2. Sedley v. Arbouin, 3 Esp. C. 174. 

2. If a gaoler has incurred the penalties of the Habeas Corpus act, 
31 Car. 2. c. 2. s. 2. by a refusal to a prisoner of a copy of the com- 
mitment, he is not discharged by the prisoner afterwards accepting a 
copy. Sedley v. Arbouin, 3 Esp. C. 174. 


HAWKER. 

Licence. A licensed hawker who gives his licence to be used by his servant 

employed to sell goods on his account, is not liable on 29 Geo. 3. 
c. 26. as for letting to hire or lending the licence. Hodgson q, t. v. 
Flower, 2 Camp. 288. 


HIGHWAY. 

What is. 1. If a passage leading from one part to another of a public street 

(though by a very circuitous route), made originally for private con- 
venience, has been open to all the world for a great number of years, 
without any bar or chain across it, and without any person passing 
through it meeting with interruption, it is to be considered as dedi- 
cated to the public, and it becomes a highway, to obstruct which is 
an indictable offence. Rex v. Lloyd, 1 Camp. 260. 

2. But the erection of a bar although it may have been knocked 
down, rebuts the presumption of a dedication to the public. Roberts 
V. Karr, 1 Camp. 262. n. Lethbridge v. Winter, 1 Camp. 263. n. 

Repairs. 3. If an encroachment upon a highway, an archway for instance, 

can be proved to be such, the person who has been in the habit of 
repairing it by removing it, and restoring the road to its former state, 
discharges himself from further repairs. Rex v. Skinner, 5 Esp. C. 
219. 

4. Although a statute enacts, that the paving of a particular street 
shall be under the care of commissioners, and provides a fund to be 
applied to that purpose, and another statute passed for paving the 
streets of the parish, contains a clause that it shall not extend to the 
particular street, the inhabitants of the parish are not exempted from 
their common law liable to keep that street in repair. Rex v. Inha- 
bitants of St. George, Hanover-square, 3 Camp. 222. 

Trao&ii. Semble, that where an injury results from the collision of two 

carriages passing in opposite directions, the driver of that which is 

on 
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on the wrong side of the road is not therefore in fault, if the other 
might have avoided him ; at least if the other, seeing him approach, 
crossed over. Cruden v. Fentham, 2 Esp. C. 685. 

6. One driving along the road is not excused an accident which he 
might have avoided, because the other was on the wrong side. 
Clay v. Wood, 5 Esp; C. 44. 

7. It is sufficient for a driver to leave sufficient room on the right 
hand side of the road for carriages coming in an opposite direction to 
pass, without keeping within his proper track. Wordsworth v. Wil- 
ian and others, 5 Esp. C. 273. 

8. If the driver of a carriage upon a public road may adopt either 
of two courses one of which is safe ana the other hazardous, and he 
elects the latter, he is responsible for the mischief which ensues. And 
he cannot in such case insist upon the fact, that he kept to his own 
side of the road. Mayhew v. Boyce, 1 Starkie, 423. 

9. An indictment against a parish for not repairing one side of 
the road, {the other side lying in another parish) ought to state that 
parish was liable to repair ad medium filium vice, and not merely that 
a certain part of the road in breadth 15 feet was out of repair. A 
record of conviction on an indictment against a parish for not repair- 
ing a road is conclusive evidence of the liability of that parish to re- 
pair. Rex. v. St. Pancras, Peake 22(X 

10. Where the burthen of repairing a highway is transferred by a 
public act of parliament from the parish to other persons, if the 
parish be indicted for not repairing this highway, there is no occa- 
sion for a special plea, stating who are bound to repair it ; but the 
exemption may be taken advantage of under the general issue of 
7iot guilty, Rex v. Inhabitants of St. George, Hanover-square, 
3 Camp. 222. 

I I. A plea by the inhabitants of a parish, that the inhabitants of a 
particular district are bound by prescription to repair all common 
highways situate within that district, save and except one common 
highway within the said district, (and which one is of recent date) 
need not state by whom the excepted highway is repairable. Rex 
V. the Inhabitants of Ecclesfield, 1 Starkie, 393. 


HUNDRED. 

1. To render the hundred liable on the riot act for partial damage 
done to a house, the rioters must have begun to demolish it with the 
intention of actually demolishing it, if not interrupted. Lord King 
V. Chambers and another, 4 Camp. 377.; S. C. 1 Starkie, 195. 

2. In an action against the hundred, held, that they are only liable 
for things demolished by the rioters', or destroyed in the demolition of 
the house, and not for any goods stolen or lost from the premises. 
Smith V. Bolton, 1 Holt, 201. 

3. If a mob attack a bouse with intent to liberate a person in cus- 
tody in that house, or to pull the house down in case he be not de- 
livered up, and proceed to acts of violence, this is a sufficient begin- 
ning to demolish as far as intention goes, to entitle the owner to his 
remedy against the hundred under the statute 1 G. 1, st. 2. c. 5. Da- 
mages may be recovered in respect of guns found in the house and 
used and damaged in the course of demolition. But not in respect of 
guns stolen by the mob. Beckwith v. Wood and another, 2 Starkie, 
263. 
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4. A house, part of which is occupied by the plaintiff as a shop, and 
the remainder of which is occupiecl by lodgers, no part of his family 
sleeping therein, is a dwelling-house within the protection of the sta- 
tute 1 G. 1. statute 2. c. 5. Ilea v. Wood and another, 2 Starkie, 
269. 

5. In an action on the riot act, and upon the 52 Geo. 3. c. 130. 
against the hundred; held that burning, though specifically mentioned 
in a clause of the katute, as distinct from a demolishing or pulling 
down, is included in the latter terms. Nesham and others, v. Arm- 
strong and others, 1 Holt, 466. 

6. Qwrcrc, if a staith, which is a place of deposit for coals, is an 
erection, building, or engine, within the meaning of the first and 
second sections of the 52 Geo. 3. c. 130.? Nesham and others, v, 
Armstrong and others, 1 Holt, 466. 

7. In an action against the hundred on the statute to recover 
damages for mii^chief done to a dwelling-house by a mob, it is not 
necessary to show that the object of the mob was seditious. Clarke 
V. Burdett, Bart, and another, 2 Starkie, 504. 


ILLEGAL AND LEGAL, VALID AND VOID. 

1. The compounding of a misdemeanor is a good consideration 
for a contract. (The misdemeanor in this case was a fraud). Drage 
V. Ibberson, 2 Esp. C. 643. 

2. Money deposited with a stake-holder to be paid to a third person 
for using his interest in procuring the pardon of an offender, cannot be 
recovered back. Norman v. Cole, 3 Esp. C. 253. 

3. If the indorsee for value of a bill of exchange, to which j 5., the 
indorser, had forged the acceptance of C., delivers it up to B, on his 
solicitation, and receives from him, in lieu thereof, a bill accepted by 
Z). without consideration, A* may maintain an action on this bill 
against D., unless there was an agreement between him and B, to 
stifle a prosecution for forgery. Wallace v. Hardacre, 1 Camp. 45. 

4. An agreement by the payee of a bill of exchange, to discharge a 
person liable upon it, in consideration that the latter would not move 
the Court of King’s Bench against him for a misdemeanor, is illegal 
and void. Pool v. Bonsfield, I Camp. 55. 

5. Upon a conviction before magistrates for a breach of the 
excise laws, a warrant to levy the penalties is directed to an excise 
officer, who, by way of indulgence to the party, takes from him a pro- 
missory note at two months for the amount, without previous autho- 
rity from his superiors. Held that the promissory note so given was 
a valid security. Sugars v. Brink worth, 4 Camp. 46. 

6. An agreement to forego a criminal prosecution is illegal, but 
the plaintiff may recover a bill given by the defendant for the costs 
of a civil proceeding against il., and the amount of a composition 
with B,y although the plaintiff has instituted a prosecution against B., 
which he afterwards abandons, unless it be expressly proved that the 
abandonment of the prosecution formed part of the consideration 
for the bill. Harding and others v. Cooper, 1 Starkie, 467. 

7. Goods the produce of Holland purchased in that country dur- 
ing hostilities between Holland and Great Britain, by a British agent 
resident there, and shipped to British subjects were insured by them 
in this country; held that this was a legal insurance. Bell v. Potts, 
2 Esp.C. 712. j S, C. 1 B. k P. 345.; but judgment reversed S T. II. 
548. 


8. A 
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8. A Frenchman domiciled at Lisbon consigns a cargo, which is 
his property to Nantes, under the name of a native Portuguese, who 
acts as ‘ neutralizer ;* the ship being taken and brought into an Eng- 
lish port, the cargo is libelled in the Court of Admiralty ; the Por- 
tuguese with the privity of the Frenchman claims it, and it is decreed 
to be delivered up to Itim as neutral property. Held, that an action 
at law could not afterwards be maintained by the Frenchman against 
the Portuguese to recover the proceeds of the cargo. De Mettow v. 

Do Mellow, 2 Camp. 420. 

9. An action may be maintained here by a neutral, on promissory 
notes given to him by a British subject in an enemy’s country for 
goods sold there. Houriet and another v. Morris, 3 Camp. 303. 

10. Althougli a bill drawn by a prisoner of war in France in 1795, 
upon a person resident in England in favour of an alien enemy could 
not have been originally enforced, the drawer is liable on a subse- 
quent promise in time of peace to pay principal and interest. Du- 
liammel v. Pickering, 2 Starkie, 90. 

1 1. A bond conditioned for the service of an apprentice under a Apprenticcir 
binding void by statute 5 Eliz. c. 31. is likewise void. Burney v. 

Jennings, 6 Esp. C. 8. 

12. Parties may come to an agreement to dispense with the form- IluilUing Act. 
alities of the building Act. If the occupier of premises, the owner 

of the improved rent of which is liable to the rebuilding of a party 
wall, voluntarily assumes the responsibility by a promise, (not in 
writing) there is a sufficient consideration to suj)|)ort an action on such 
promise, resulting from this occupation of the adjoining premises ; 
and this is evidence to be left to the jury that he is owner of the im- 
proved rent. Especially in a case where there is evidence of his 
having subsequently offered his lease to sale for a sum of money in 
gross. Stewart v. Smith, 1 Holt, 321. 

13. Where a promissory note is given for another note, the consi- Collateral secu- 
dcration of which is not malum in ac, or the note declared void by rity. 
statute, but malum 'prohibitum only, it is valid. Witham v. Lee, 

4 Esp. C. 264. 

14. B, being employed by A, to purchase for him certain trans- Company, 
ferrable shares in an unincorporated company, charged and received 

from him 25/. beyond the market price of such shares at the time. 

Held, that an action would not lie to recover back this sum, the com- 
pany being within 6 Geo. 1. c. 18. and the parties in pari delicto. 

Buck V. Buck, 1 Camp. 547. 

J 5. An indictment cannot be supported for a conspiracy to deprive 
a man of the office of secretary to one of these companies ; and to 
collect subscriptions for them as secretary, comes so near to obtain- 
ing money upon false pretences, that if a man is indicted for so doing, 
he cannot be considered as prosecuted without any reasonable or 
probable cause. Rex v. Stratton, 1 Camp. 549. n. 

16. An agreement signed by a person in a state of complete intoxi- Bnmkenness, 
cation is void. Pitt v. Smith, 3 Camp. 33. 

17. In an action for work and labour, proof that the plaintiff was in 
a state of intoxication when he signed that which is insisted on by 
the defendant as an agreement, dispenses with the necessity of pro- 
ducing it. Fenton v. Holloway, 1 Starkie, 126. 

18. A contract tainted with fraud is voidable by the innocent Fraud, 
party, who will then be remitted to his original rights. Hence if A. 
undertake to B, for what he cannot perform, B. may, on discovering 

the cheat, immediately recover back the consideration paid, though 

t)y 
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by the terms of the contract it was to be repaid only on default of 
performance by a future day. Hogan v. Shee, 2 Esp. C. 522, 

19. A, lays a wager of twenty-five guineas with B, upon the event 
of a horse-race, and he takes the risk of ten guineas (part of the 
twenty-five) as his share of it. A. wins the wager, but before he re- 
ceives the money from B. he pays C\ ten guineas, as his portion of 
the bet, B, never paid the wager to A.y and all hope of obtaining it 
was lost. Held, that A. was entitled, notwithstanding the statutes of 
gaming, to maintain an action of money had and received against C. 
for the ten guineas which he had paid him. Simpson v. Bliss, 1 Holt, 
273. 

20. An agreement to procure a situation for a medical man by the 
assignment of patients by a third person to whom a premium is to be 
paid, is not illegal. Edgar Blick, 1 Starkie, 464. 

21. A contract to pay a poundage on goods sold by the one party 
to customers recommended by the other, is illegal. Wyburd v. 
Stanton, 4 Esp. C. 179. 

22. A contract of an immoral tendency is void ; therefore the 
price of indecent prints sold cannot be recovered. Fores v. Johnes^ 
4 Esp. C. 97. 

23. A policy of insurance on money lent to the captain payable 
out of the freight is illegal, and the premium cannot be recovered 
back from the underwriters. Wilson v. R. E. Ass. Co. 2 Camp. 626. 

24. Semble, if a broker make a contract contrary to the regulations 
of the city of London, and in violation of the bond into which he has 
entered with the Mayor, Aldermen, &c. he is not therefore disqualified 
from bringing an action on a contract so made in contravention of 
his duties under the bond. The remedy against him is an action for 
the penalty of the bond, and the contract is not, ipso Jacto, void, 
Kemble and others v, Atkins and another, 1 Holt, 427. 

25. One drawn in and made party to an illegal transaction by the 
artifice of another is not particeps criminis^ and is therefore remitted to 
his original right. Drummond v. Deey, 1 Esp. C. 152. 

26. One who is innocently engaged by another in an illegal trans- 
action may recover a remuneration for his services. Strongitharm 
v. Lukyn, 1 Esp. C. 389. 

27. A contract contra honos mores is void ; such as the letting of 
lodgings for the purposes of prostitution. Girardy v. Richardson, 

I Esp.N.P.C. 13. 

28. If articles of dress arc sold to a woman of the town, an action 
will lie to recover their value, although the seller knew the way of 
life of the purchaser ; unless he furnished them with a view to enable 
her to carry it on, and he expected to be paid from the profits of 
her prostitution. Bowry v. Bennett, 1 Camp. 348. 

29. A, contracts to sell to B. some Russian hemp ; and the ship 
on board of which the hemp is to be conveyed is to sail from St. 
Petersburgh by a given day. A, is the importer of the hemp. By the 
statute 10 & 11 W. 3. c. 6. it is illegal for any subject of this realm 
to carry on a trade with Russia, unless he be a member of the fellow- 
ship of merchants trading to those countries. A. is not a member 
of the company ; but the hemp is protected at the landing scale and 
in the docks, by using the name of a broker, who was one of the 
fellowship. Queers, iAhis be such an illegality in the contract as 
will render it void, and entitle B, to avail himself of it as a defence 
to an action brought against him by A. for not fulfilling his agree- 
ment? Gross and another v. La Page, 1 Holt, 105. 

30. A 
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m A note g^iven by a principal to his broker for the amount of StocJc-jobbing. 
differences arising out of illegal stock-jobbing, which the broker had 
paid himself, is void in the hands of an indorsee, who took it with 
knowledge of the whole affair. Steers v. Lashley, 1 Esp. N. P. C. 

166.; S.C. 6T.R. 61. 

31. A foreigner who sells goods outright abroad, which ho knows 'l'«odc. 
are intended to be, and which he packs for the purpose of being, 
smuggled into this country, cannot sue here for the price. Bernani 

and another v. Reed, 1 Esp. N. P. C. 91. ; S. C., by the name of 
Waymell v. Reed and another, 5 T. R. 599. 

32. A voyage from this country to a place surrendered to His 
Majesty’s arms, commenced after the period at which, according to 
articles of capitulation published in the London Gazette, it was to 
be restored to the enemy, and after in fact it was restored, is not 
illegal, if intelligence of that event had not reached England when 
the shipk sailed, and the object of the adventure was not a trading 
w'itli the enemy. Atkinson v. Abbott, 1 Camp. 535. 

33. Policy from London to a foreign port, “ on goods as should 
thereafter be declared, each package to pay average, the same as if 
it were separately insured.” A small quantity of naval stores was 
afterwards mentioned in the specification of interest, and exported 
in the vessel with the other goods insured, without a licence, con- 
trary to a proclamation authorized by 33 G.3. c.-2. : held, that the 
policy was entirely vitiated, and that the assured could not recover 
for that part of the goods the exportation of which was legal. Parkin 
V. Dick, 2 Camp. 221. 

34. A voyage to a Prussian port is not illegal, as being a trading 
with an enemy, although our commerce is entirely excluded from 
the ports of Prussia, and there be no diplomatic intercourse between 
the two countries. Muller v. Thompson, 2 Camp. 610. 

35. Since the 19th of May^ 1S06, the trading between this country 
and ports and places in the island of St. Domingo^ not under the 
dominion and in the actual possession of His Majesty’s enemies, has 
been lawful without any licence. Blackburn v. Thompson, 3 Camp. 

61. 

36. Wliere a licence is granted for a voyage to a hostile country 
to continue in force till a given day ; if the voyage is bond Jide begun 
before that day, it continues to be protected by the licence, though 
delayed beyond tke day by stress of w'eathcr of other accident, over 
which the assured have no control, Groning v, Crockett, 3 Camp. 

83. 

37. In an action for not accounting for goods delivered in this 
country to the defendant, the master of a ship, to be sold by him 
abroad, it is no defence that the goods were exported without paying- 
duties, unless it be proved that the evasion of the duties w as part 
of the agreement between the plaintiff and defendant. Catlin v. 

Bell, 4 Camp. 183. 

38. A licence by the crow'n “ to A. and B. on behalf of them- 
selves and other British or neutral merchants, permitting the vessel 
I. to sail in ballast from London to Holland, notwithstanding any 
thing contained in His Majesty’s order in council of 26th Ajyril, 

1809:” held to be insufficient to legalize a policy of insurance on 
the ship in this voyage, on behalf of the owner, who was an alien 
enemy. Grigg and another v. Scott, 4 Camp, 339.; S. C. 1 Holt, 

129. 

39. If articles not specified in a licence to import, be imported 

VoL, M m along 



526 


ILLEGAL AND LEGAL, &c. [Nisi Prius 


along with others which are specified : semble^ the licence will 8 |a] 1 
insure to the protection of those articles which are specified. Butler 
V. Almutt, 1 Starkie, 222. 

40. A prospective licence from the crown for a voyage from an 
enemy’s country, granted after the voyage has commenced, is in- 
sufficient to render it legal : but, if the parties to a policy of Insurance 
on this voyage contemplated the obtaining of a licence, the premium 
may be recovered back by the assured from the underwriters. Henry 
and others v. Staniforth, 4 Camp. 270. ; S. C. 1 Starkie, 254. 

41. A licence granted to a ship to sail in ballast from London to 
HoUand (which country was at that time in a state of hostility), 
notwithstanding any thing contained in His Majesty’s order of coun- 
cil of Ajprili 1809: held not to protect a ship wnich was the property 
of an alien enemy. An insurance, therefore, on such vessel is void. 
Gregg V. Scott, 1 Holt, 129. 

Usury. usurious indorsement of a bill, good in its origina^, does 

not vitiate it in the hands of a subsequent and bond fide holder. 
Daniel v. Cartony, 1 Esp. C. 274. 

43. If a bill of exchange is drawn upon an agreement between one 
of the original parties to it and a person not a party to it, that the 
latter shall get it discounted by another person likewise not a party 
to the bill, upon usurious terms, and it is so discounted accordingly; 
the bill is void for the usury, in the hands of an innocent indorsee. 
-Young V. Wright, 1 Camp. 141. 

44. A bill of exchange is void in the hands of a bond fide indorsee, 
if it was drawn in consequence of an usurious agreement for dis- 
counting it, although the drawer, to whose order it was payable, 
was not privy to this agreement. Ackland v. Pearce, 2 Camp. 599. 

45. If an usurious security be given for a legal subsisting debt, 
although the security is void, the debt is not extinguished. Phillips 
V, Cockayne, 3 Camp. 119. 

46. The payee of a bill of exchange indorses it upon an usurious 
contract at the time of the contract: a bond fide holder cannot 
afterwards recover upon it against the acceptor. Lowes and others 
V. Mazzaredo and others, 1 Starkie, 385. 

47. A party cannot recover on a new instrument which operates 
as a security for any usurious interest, although it is founded upon a 
new settlement of the account between the borrower and the lender, 
and the original securities have been cancelled. Proton v. Jackson, 
2 Starkie, 237. 

48. A. employs B, to get a bill discounted, and agrees to give 

him a sum of money beyond the legal interest ; B. procures C. to 
discount it, who requires B. to indorse the bill, but takes no more 
than the legal interest upon the discount. B* then pays over to A, 
the proceeds of the bill, minus the sum which A. had agreed to give 
him for procuring the discount : held, that in an action against u4., 
brought by the indorsee of C., A, could not defend himself on the 
ground of usury between him and B* Jones v. Davison, 1 Holt, 
256. • 

VtBgtT. 49. Where a sum has been deposited on the event of an illegal 

wager, it may be recovered back by the loser after the evecft. La- 
caussade v. White, 2 Esp. C. 629. ; S. C. 7 T. R. 535. But see 8 T. R. 
575. 

50. An action cannot be maintained upon a wager, whether an 
unmarried woman has had a child. Ditchburn v. Goldsmith, 4 Camp. 
152. 


IMPRI- 
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IMPRISONMENT. 

1. Verbally giving in charge to a constable, who neither touches 
nor takes the party into custody, is not an imprisonment. Siinson 
v.Hili, 1 Esp.C. 431. 

2. Commissioners of bankrupt make a warrant for the comrnitrnent 
of a bankrupt for refusing to be examined, the bankrupt being already 
confined in the King’s Bencli under previous process : semhlct the 
issuing of the warrant by the commissioners docs not amount to an 
imprisonment by them, till the warrant is in some way operative to 
the detention of the party, independently of the other process. But if 
the warrant operate to the confinement of the party within narrower 
bounds, it is an imprisonment by the commissioners. Crowley v. 
Impey and others, 2 Starkie, 261. 

3. If, when a man is apprehended, and in the custody of officers 
of justice, a third person espouses his cause, and encourages the 
prisoner to resist, the officers may imprison such third person. White 
V. Edmunds, Peake, 89. 


INDEMNITY. 

1 . A note for a specific sum given for the maintenance of a bastard 
child, is a note of indemnity. Therefore, if no expense is incurred, 
no action thereon lies. Wilde v. Griffin, 5 Esp. C. 142. 

2. If A.f in consideration of a premium, undertakes to insure B. 
against being drawn for the militia under a particular statute until a 
certain day, and represents that on that day all balloting under the 
statute will cease, and that Z?. will be completely secured by the 
insurance against the operation of the statute ; A. is not thereby 
bound to indemnify B, in consequence of his being drawn for the 
militia under the statute, after the abovementioned day : but on 
account of the misrepresentation, the contract is void, and B» may 
reebver back the premium as money had and received. Duffel y. 
Wilson, 1 Camp. 401. 

3. A levy is made on the goods of a trader after he has committed 
an act of bankruptcy, and the money levied is paid over to the 
party; an action of trover is afterwards brought by the assignees against 
him, the sheriff, and the bailiff, in which damages are recovered, 
and these, together with the costs, are paid by the bailiff : held, that 
there is no implied promise on the part of the plaintiff in the original 
suit to indemnify the bailiff, or to contribute to the damages and 
and costs in the action of trover ; but that the bailiff might maintain 
money had and received, to recover back the levy money paid over. 
Wilson v. Milner, 2 Camp. 452. 

4. A. having paid to B. the whole of a demand claimed by JB., but 
part of which is due to C., B, afterwards engages to indemnify A. 
against any claim by C.; this promise is supported by a sufficient 
consideration, although it was made after the payment of the money. 
Lord Suffield v. Bruce, 2 Starkie, 175. 

5. In an action on a guarantee, the plaintiff gives in evidence a 
letter in the handwriting of the defendant, but without date, in which 
the latter states, “I have no objection to guarantee the payment of 
the rent as faf as that of each quarter during Mr. T. Wanf^s conft- 
nuance in possession/’ He also proves that T, Want rented certain. 

M rn 2 premise* 


Wliai Is. 


When jtistiS* 
able. 


WhcHi a eon tract 
of indeuuiity 



INDEMNITY. 


[Nisi Prius 


premises from him. This is not sufficient without showing that tlie 
plaintiff accepted the defendant's offer. Symmons v. Want, 2 Starkie, 
371. 

Construction 6. The recital in the condition of an indemnity bond, professing 
to state the agreement between the parties, does not confine the 
responsibility of the sureties to the limits therein specified. Sansom 
V. Bell, 2 Camp. 39. 

7. An agent in this country for merchants, the sellers of goods in 
Russia, who guarantees, “ that the shipment shall be in conformity 
with the revenue laws of Great Britain, so that no impediment shall, 
arise upon the importation thereof, or that in default the conse- 
quence shall rest with the sellers,” makes himself personally respons- 
ible to the buyer. An impediment arising from non-compliance 
with the navigation act, is an impediment within the terms of the 
guarantee. 8uch a guarantee is good within the statute of frauds, 
if the terms of the agreement can be collected from the written 
correspomlence between the parties. In a declaration thereon, it 
need not be alleged, that an application for indemnity was made to 
the principals. Redhead and another v. Cator, 1 Starkie, 14*. 

Bwcbarge of. 8. A payment by the obligor of a bond to the obligee, to whom 
the obligor is also otherwise indebted, cannot, without some circum- 
stances showing that it was intended to be made in discharge of the 
bond, be so applied in favour of the surely of the obligor, in an 
action Upon the bond under the plea of payment. Plomer and 
others v. Long, 1 Starkie, 154. 

9. A. engages to indemnify B. against a debt due from A, and B, 

, to C. of 50/. A. and B. in fact owe C. 74/., and C. refuses to 

accept 50/. from A, without payment of the remainder of his debt, 
and C. arrests Z?. for the whole debt. A. is liable to B. on his engage- 
ment to indemnify him. Hancock v. Clay, 2 Starkie, 100. 

10. A guarantee for the payment of goods supplied to a third 
person, given on the 7th, will cover goods contracted for on the 6th, 
but not delivered till the 7th, and then supplied on the credit of the 
guarantee. Simmons and others v. Keating, 2 Starkie, 426. 

11. The neglect of the obligee to give notice to the surety, that 
the principal has made default, does not discharge such surety ; but 
if the obligee (without the privity of the surety) enter into an en- 
gagement with the obligor, and deprive himsell* of the power of 
suing him, whereby the surety is prevented from coming into a court 
of equity for relief, he is then discharged, but not otherwise. Orme 
V. Young, 1 Holt, 84. 

12. Though time given to the principal will, under certain cir- 
cumstances, exonerate a surety ; yet time given to a surety, without 
the privity of his co-surety, will not, upon his paying the debt, affect 
his right of action for contribution against such co-surety. Dunn v. 
Slee, 1 Holt, 399. 

Its duration. 13, Where by a written guarantee, ^.becomes bound to i?. for 
any debt C. may contract with him not exceeding 100/., the gua- 
rantee is not extinguished by one dealing between B. and C. to that 
amount, but extends to any debt of 100/. which C, may afterwards 
owe to B» Merle v. Miles, 2 Camp. 413. 

14. A bond of indemnity given to the trustees of a public unin- 
corporated insurance company, conditioned for the good conduct 
of a clerk while in the service of the said company, remains in full 
force during the period the clerk continues to serve the company, al- 
though there be changes among the individual members of whom 
the company is composed. Metcalfe v. Bruin, 2 Camp. 422, 
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15. A guarantee for the payment of any goods to be supplied to 
a third person to a specified amount, remains in force, after goods to 
this amount have been supplied and regularly paid for, until the 
surety gives notice that he will be no longer responsible. Mason v. 
Pritchard, 2 Camp. 436. 

16. If A, becorhe bouncl to B, under condition that C, shall 
truly account to B, for all sums of money received by C. for B,'s use, 
and C. afterwards, with ii.’s knowledge, take Z). as his partner ; the 
guarantee does not extend to sums of money received by C. for Z?/s 
use after the formation of the partnership. Bellairs v. Elsworth, 
3 Camp. 53. 

17. An undertaking to be answerable to a given amount for any 
goods supjdied by A. to B,, after goods to that amount have been 
supplied and paid for, still remains in force while A, supplies B. 
with goods on the same footing, until revoked by the surety. But as 
soon as A, alters the credit on which he supplied the goods to J?., the 
surety is discharged. Baston v. Bennett, 3 Camp. 220. 

18. A, engages to guarantee the amount of goods supplied by B, 
to C., provided eighteen months’ credit be given ; if B. give credit 
for twelve months only, he is not entitled, at the expiration of six 
months more, to call upon A- on his guarantee. But B, having, 
after the commencement of the action, delivered an invoice, from 
which it appears that credit was given for twelve months only, is 
at liberty to show, that this was a mistake, and that in fact eiglitccn 
months’ credit was given. Bacon v. Chesney, 1 Starkie, 192. 


INDICTMENT. 

1. Procuring a marriage between a man settled in one parish, Indictable oH 
and a woman, a pauper, settled in another, is not an indictable 

offence, provided the man is not actually chargeable to the parish 
at the time ; therefore, in an indictment for such offence, the aver' 
inent that he was a poor man, and unable to maintain himself and 
his family must be proved, Rex v. Tanner and another, 1 Esp. C. 

307. 

2. An order of sessions is conclusive until reversed or quashed ; 
therefore an indictment lies for disobeying it. Rex v. Milton, 

3 Esp. C, 200. n. 

3. Stealing oysters oft’ oysterlays in an arm ot the sea, though 
brouglit there for sale, is a misdemeanor only by statute 31 (leo, 3. 
c. 51. Rex V. Walford, 5 Esp.C. 62. 

4. It is criminal to obstruct custom-house officers in searching for 
smuggled goods if they are acting upon an information which aff ords 
a reasonable ground for search, though the information turn out to be 
unfounded. Rex v. Akers, 6 Esp.C. 125. n. 

5. It is an indictable offence for a man to undress himself on the 
beach and to bathe in the sea near inhabited houses, from which he 
may be distinctly seen ; although these houses may have been 
recently erected, and till then it may have been usual for men to 
bathe in great numbers at the place in question. Rex v. Crunden, 

2 Camp. 89. 

6. An indictment will not lie for words spoken of a justice of the 
peace in his absence. Rex v. Weltje, 2 Camp. 142. 

7. A conspiracy to obtain money by procuring from the Lords of 
the Treasury the appointment of a person to an office in the customs, 
is a misdemeanor at common law. Rex v. Pollman, 2 Camp. 229. 
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8. If a banker permits a sum of money to be lodged at his house, 
to be paid over for corruptly procuring an appointment under go- 
vernment, he may be indicted for a conspiracy along with tliose wno 
are to procure the appointment and to receive the money. Rex v. 
Pollman, 2 Camp. 233. 

9. If an overseer of the poor receive from the putative fattier of a 
bastard child, born vrithin the parish, a sum of money as a composi- 
tion with the parish for the maintenance of the child, he is liable to 
an indictment for fraulently omitting to give credit for this sum in 
his accounts with the I^arish. Rex v. Martin, 2 Camp. 268. 

10. Although the audience in a public theatre have a right to ex- 
press the feelings excited at the moment by the performance, and in 
this manner to applaud or to hiss any piece which is represented, or 
any performer who exhibits himself on the stage; yet if a number of 
persons, having come to the theatre with a pre-determined purpose of 
interrupting the performance, for this purpose make a great noise and 
disturbance, so as to render the actors entirely inaudible, though 
without offering personal violence to any individual or doing any in- 
jury to the house, they are in point of law guilty of a riot. Clifford 
V. Brandon, 2 Camp, 358. 

11. It is an indictable offence for stage-coaches to stand plying for 
passengers in the public streets. Ilex. v. Cross, 3 Camp* 224. 

12. It is an indictable ofibnce for a timber-merchant to cut h)gs 
of timber in the street adjoining his timber-yard; though he shtld 
not be able otherwise to get them into his premises, or to carryUn 
his business there. Rex v. Jones, 3 Camp. 230. 

1 3. It is an indictable offence fraudulently to obtain goods by giv- 
ing in payment a cheque upon a banker with whom the party keeps 
910 cash, which he knows will not be paid. Ilex v. Jackson and 
another, 3 Camp, 370. 

14. If a baker mixes a perilous article, alum for instance, with bis 
bread, himself or those he employs must use it, with such pre- 
cautions as to render it harmless, since if the bread, through its use, 
is made noxious, he is indictable. Rex v. John Dixon, 3 M- & S. 11. 
S. C. 4 Camp. 12. 

15. An indictment will not lie for a deceitful representation and 
warranty of the soundness of a horse. Rex v, Pynell and others, 
1 Starkie, 402. 

On statute. }5. Xo support an indictment on 42 G. 3. c. 107. for coursing deer 

in an inclosed grt)und, it is necessary, on the part of the prosecution, 
to call the owner (if the deer to prove, that he did not give his con- 
sent to the prisoner to course them. Rex v. Rogers, 2 Camp. 654. 
rieadinga. 17. Statute 26 Hen. 8. c. 6. authorizing the trial of felonies com- 

mitted in Wales in the next adjoining English county, extends to 
felonies subsequently created, Rex v. Windew, 3 Camp. 78. 

18. If a man writes a letter with intent to provoke a challenge, 
seals it up and puts it into the post-office in Westminster, addressed 
to a person in the city of London, who receives it there, the writer 
may be indicted for this offence in the county of Middlesex. Rex v. 
Williams, 2 Camp. 506. 

19. (lucsrey whether it be now necessary in an indictment for 
felony to lay a parish within the county ? Rex v. Phillips, 3 Camp. 
77 • 

20. In an indictment consisting of several counts, the charge in 
«?ach count must be complete in itself without reference to the otjiei^s. 
Rtx V. Kelly and ollicrs, 3 Esp.C* 28. 


21. There 
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21. There is no objection of any sort to trying a man upon one 

indictment, for several distinct misdemeanors of the same nature. 
Rex V. Jones, 2 Camp. 131. * 

22. A woman triea on the coroner's inquest for the murder of her 
bastard child, may be found guilty under 43 Geo. 3. c. 58. s. 4. 
of endeavouring to conceal the birth. Ilex v. Mary Cole, 3 Camp. 
371. 

23. An indictment against a master for not providing sufficient food 
and sustenance for a servant, whereby the servant became sick and 
emaciated, must allege that the servant was of tender years, and 
under the dominion and control of the master. Rex v. Ridley, 
2 Camp. 650. 

24. Form of an indictment against workmen for a conspiracy 
against their employers. Rex v. Ferguson and Edge, 2 Starkie, 489. 

25. The statute 5 & 6 W. & M. c. 11. s. 3. giving the prosecutor of 
an indictment costs in certain cases, only applies to indictments under 
that statute. Ilex v. Doyle, 1 Esp. N. P. C. 126. 

26. The judge cannot certify for die costs of a special jury in cri- 
minal prosecutions. Hex v. Abingdon, 1 Esp. C. 229. 

27. In criminal prosecutions unless by the attorney-general, the 
counsel for the crown has no right to reply where the defendant does 
not call witnesses. Rex. v. Lord Abingdon, 1 Esp. C. 226. : Peake, 
236. 


INFANT. 

1. Since the law will not allow an infant to trade, his trading con- 
tract is void. Dilk v. Keighley, 2 Esp. C. 480. 

2. An infant cannot accept a bill of exchange for necessaries. 
Williamson v. Watts, 1 Camp. 552. 

3. Infancy is a good defence to an action on the warranty of a 
horse. Hewlett v. Haswell, 4 Camp. 118. 

4. Contracts are governed by the law of that country in which 
they are concluded, therefore unless infancy is by the law of Scot- 
land a defence to a contract made there, it is none in our courts ; 
and if the defendant insists that it is, he must prove the law. Male 
V. Roberts, 3 Esp. C. 168. 

5. A promise by an adult to pay, when he is able, a debt con- 
tracted during infancy, is conditional ; therefore, on suing him, the 
plaintiff must prove his ability, which, however, may be inferred from 
appearances. Cole v. Saxby, 3 Esp. C. 159. 

6. That the voidable contract of an infant may be ratified by a pro- 
mise after coming of age, the promise must be express. Thrupp v» 
Fielder, 2 Esp. C. 628. 

7. A ratification by an infant when of age, under the terrors of an 
arrest or ignorance that he is discharged by law, is not binding. Har- 
mer v. Killing, 5 Esp. C. 102. 

8. If goods are delivered to a carrier by the vendor, addressed to 
the purchaser, while the latter is under the age of twenty-one, but 
they do not reach him till he has attained that age, infancy is a good 
defence to an action brought against him for the price of the goods. 
Griffin V. Langheld and wife, 3 Camp. 254. 

9. A person is liable as acceptor of a bill of exchange, which was 
drawn while he was an infant, but was accepted by him after he came 
of age. Stevens v. Jackson and another, 4 Camp. 164. 
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10* A bill drawn and indorsed by aii infant is available by the in- 
dorsee against tlie acceptor. Taylor v. Croker, 4 Esp.C. 187. 

11. If an adult and infant are sued jointly, the plaintift* cannot 
enter a nolle prosequi as to the infant on his pleading nonage ; but 
must discontinue, and commence de novo against the adult alone. Jal- 
fray v. Frebain and others, 5 Esp. C. 47. 

12. Where an infant and an adult join in a contract, voidable by 
the infant, the adult may be sued alone; and if the nonjoinder of the 
infant is pleaded in abatement, the plaintiff' may (must, see 3 Taun. 
307.) reply his nonage. Chandler v. Parkes and another, 3 Esp. 
C. 76. 

13. Where lands descended to an infant with respect to whom the 
tenant in possession was a trespasspr, and an ejectment was brought 
by the infant and compromised by his attorney ; although after the in- 
fant was of age he accepted no rent from the tenant, nor in any wise 
confirmed the agreement which his attorney had entered into, it wai> 
held that he could not then maintain a second ejectment, without a 
regular notice to quit, provided there was no fraud nor collusion in 
the first instance ; because the compromise having been entered into 
for his benefit, he ought to be bound by it. Doe ex dem. Miller v. 
Noden, 2 Esp. Cas. 530. 

14. It is incumbent on a tradesman before he trusts an Infant with 
what may appear necessaries, to enquire whether he is provided by his 
friends. Ford v. Fothergill, Peake, 220. 

15. The question what are necessaries, depends, not upon the 
infant’s appearance in life, but his real circumstances. Ford v. Bother- 
gill, 1 Esp. N.P.C. 211. 

16. An infant is liable for money paid to discharge him out of cus- 
tody on a demand which he could not dispute ; but the proof that he 
could not dispute it lies upon the lender. Clarkev. Leslie, 5Esp.C.28. 

17. Regimentals furnished to an infant, a member of a volunteer 
corps, arc necessaries. Coats v. Wilson, 5 PIsp. C. 1 52. 

18. Where a minor orders articles which are necessary and suitable 
to his situation in life, it is a question for the jury, under all the cir- 
cumstances of the case, whether they can infer an authority given to 
that efl'ect by the father. Baker v. Keen, 2 Starkie, 501. 

19. A lieutenant in the royal navy, under the age of 21, is not an- 
swerable for tlie price of a chronometer, in an action to which he 
has pleaded his infancy, and the replication is, necessaries. Beralles 
v. Ramsay, 1 Holt, 77. 

20. An infant (lierc an apprentice) is liable for money embezzled, 
and by action in form either ex contractu or ex delicto, Bristow and 
another v. Eastman, 1 Esp. N. P, C. 172. Peake, 223. 

21. Where an infant prosecutes or defends by guardian, the 
guardian is liable as well for the attorney’s bill as for the costs of the 
opposite party succeeding, unless he lent his name conditionally, or 
ihroiigli imposition. Marnell v. Pickmore, 2 Esp. C. 473. 


INHABITANCY. 

Occasional residence on a tenement held by the party, is sufficient 
inhabitaucc within a custom. Fitch v. Fitch, 2 Esp. C. 543. 


INN 
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INN OF COURT. 

1. An action at law may be maintained upon the bond usually 
given to the society of Lincolns Inn^ on being called to . the bar, to 
recovers arrears of “ absent commons,” vacation commons,” 
preacher’s duties,” and ‘‘ pensions,” which have accrued while the 
party has remained a member of the society, although he has not 
lived in the inn or practised at the bar. Lord Rosslyn and another 
V. Jodrell, 4 Camp. 303. ; S. C. 1 Starkie, 148. 

% Persons required to take out certificates under the 55 of 
Geo. 3. c. 184. (schedule A, part 1. title certificate) are only persons 
being members of the four inns, of court, &c. Edgar v. Hunter, 
1 Holt, 528. 


INNKEEPER. 

1. If a guest at an inn deposit his goods in a room which he uses 
as a warehouse, and of which he has the exclusive possession ^ the inn- 
keeper is not liable for the loss. Farmworth and another v. Pack- 
wood, 1 Starkie, 249. ; S. C. 1 Holt, 209. 

2. The master of an hotel is not liable to pay for the washing of the 
linen of the guests at his house. Collard v. White, 1 Starkie, 171. 

3. An innkeeper, though licensed to let post-horses, is not liable to 
an action for refusing to supply them for a guest. Dicas v. Hides, 
1 Starkie, 247. ; S. C. 1 Holt, 207. 


INSOLVENT. 

1. After the 1st day of February, 1809, a promissory note was given 
for an antecedent debt: Held, that as against the payee, the maker 
woiJd have been discharged under the insolvent debtors act, 49 Geo. 
3. c. 115.; but that he was not, as against a person to whom the note 
was subsequently indorsed. Lucas v. Winton, 2 Camp, 443. 

2. Where^a debtor is discharged under an insolvent act, his pro- 
perty is vested in the clerk of the peace, until assignees are chosen, 
and afterwards in his assignees ; and although he be permitted to con- 
tinue in the possession of his property, and to act as ostensible owner, 
no creditor can take his goods in execution, and compel the sheriff to 
make a sale. His remedy is to obtain a distribution under the act ; 
or, in case of fraud, to apply to have the discharge set aside. Kindle 
V. Bell. 1 Holt, 161. 

3. The creditors of a deceased insolvent may be compelled to 

submit to rateable distribution of his effects. Brady v. Shell, 1 Camp. 
147. , - 

4. Where at a meeting of the creditors of a deceased insolvent, 
called by his executor, they agree to a rateable distribution, on the 
faith of which he executes a deed of assignment of all the assets 
which have come to his hands, for the benefit of the creditors; one of 
them cannot afterwards refuse to come in under the deed, and bring 
an action for his debt against the executor. Brady v. Sheil, 1 Camp. 
147. 
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JNSURANCE. — MARINE* 

1 . An executor in trust has a sufficient interest to enable him to 
make assurance in his own name, on the life of a person who has 
granted an annuity to the testator. Tidswell v. Ankerstein, Peake, 
151. 

2. A party not registered as the owner of a vessel has not an in- 
surable interest. Marsh v. Robinson, 4 £sp. C. 98. ; but see 3 Camp. 
242.; 2 Taunt. 5. 

3. The insurance of neutral property is good against a capture by 
a British ship, though pronounced just by the Court of Admiralty, if 
the property, instead of being condemned is ordered to be restored. 
Visger v. Prescott, 5 Esp. C. 184. 

4. A*y resident in Dublin^ having agreed with B. and C. at Jamaica 
to send out two ships annually, for which they were to provide car- 
goes, to be consigned to him, chartered a ship which was to proceed 
from Bristol to St. Thomas's, where she was to deliver an outward 
cargo, (the property of another person), and from thence to Jamaica, 
where she was to take in a cargo from B. and C. for Dublin ; and by 
the terms of the charter-party, A., in consideration of guaranteeing 
the homeward cargo, was to receive a commission of 2i per cent, 
i^pon the homeward freight. The ship was captured on her passage 
from St. Thomas's to Jamaica. Held, that A. had not then an in- 
surable interest either in the commission on the freight, or in the 
commission on the sale of the homeward cargo. Knox v. Wood, 

1 Camp. 543. 

5. The captors of property in a conjunct expedition by the navy 
and army against a fortress on the land, since 45 Geo. 3. c. 72., have 
an insurable interest before condemnation. Stirling v. Vaughan, 

2 Camp. 225. 

6. A policy of insurance is not vitiated by giving leave to the ship 
to proceed to any port in a particular sea m which there are both 
hostile and neutral ports, unless it can be shown that it was intended 
the ship should in fact proceed to one of the former. Muller v. 
Thompson, 2 Camp. 610. 

7. Where it is stipulated by a charter-party, that in case the ship 
is lost during the voyage, the charterer shall pay the owner a sum of 
money which is estimated as the value of the ship, the owner has still 
an insurable interest in the ship during the voyage. Hobbs v. Han- 
nam, 3 Camp. 93. 

8. Expected profits may be insured by an open policy. Eyre and 
andther v. Glover, 3 Camp. 276. 

9. The slip upon which underwriters enter the risks they infeure is 
not an instrument binding between the parties. Rogers v. McCarthy, 
S Esp. C. 106. 

10. In a policy of insurance, the persons interested were denomin- 
ated the trustees of Mesirs. A. F* and Co.” Held, that this 
might be considered their usual style and form of dealing, within sta- 
tute 28 Geo. 3. c. 56. s. 1. Hibbert v. Martin, 1. Camp. 538. 

11. The loss of a ship from worms eating the planks, is not a loss 
by perils of the sea, within the meaning of a policy. Rohl v. Parr, 
1 Esp. C. 445. 

12. The loss of goods from the ship’s running foul of another, is a 
Ipss by “ perils of the sea,” within the meaning of a charter-party. 
Buller and others v. Fisher and others; 3 Esp. C. 67. 

13. A 
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IS. A loss arising from rats eating holes in the ship's bottom, is 
not within the perils insured against by the commois form of a policy 
of insurance. Hunter v. Potts, 4 Camp, 205. 

14« One English ship fires at and sinks another, under the mis- 
taken notion that she is a French privateer ; this is not a 'loss by the 
perils qf the seas. Cullen v. Butler, 4 Camp. 289. ; S. C. 1 Starkie, 
138. 

15. A merchant-ship (under a mistake) is taken in tow by a British 
ship of war, and is thereby exposed to a tempestuous sea, which in- 
jures goods on board of her ; this is a loss from the perils of the sea : 
but, semble^ since the loss resulted from restraint by a ship of war, it 
might have been alleged to have been occasioned by capture and 
detention. Hagedorn and another v. Whitmore, 1 Starkie, 157. 

16. If a chartered ship be lost by means of the captain engaging 
in an illegal trade, in obedience to the orders of the charterer, this is 
not a loss by barratry for which the owner of the ship can recover 
against the underwriters. Hobbs v. Hannam, 3 Camp. 94. 

17. Improper treatment of the vessel by the captain will not con- 
stitute barratry, although it tend to the destruction of the vessel, 
unless it be shown, that he acted against his own judgment. Todd 
and others v. Ritchie, 1 Starkie, 240. 

18. If a ship be driven by stress of weather on an enemy’s coast, 
and there captured, it is a loss by capture, and not by the perils of 
the seas. Green v, Elmslie, Peake, 212. 

19. If the captain of a ship insured burn her, to prevent her from 
falling into the hands of the enemy, this is a loss by fire within the 
meaning of the policy. Gordon v. Remington, 1 Camp, 423. 

20. If a policy be on a ship bound to a foreign port, until she is 
twenty-four hours moored in safety there ; and previous to such ship’s 
arrival at her destined port, an embargo is laid on all English vessels 
in that port, and she, on entering it, is also detained, and her crew 
made prisoners of war, — fhe assured is entitled to recover. Minett 
V. Anderson, Peake, 211. 

21. A warranty in a policy of insurance against capture in port 
does not protect the underwriter from a loss happening by capture in 
a place which is not within the limits of any port, although it may be 
within the headlands at the mouth of a river. Therefore, where a 
ship insured from Rotterdam to London, and “ warranted free from 
capture in port,” was captured while lying at anchor near Gkoree in 
the River Maes, the underwriters were held liable. Baring v. Vaux, 
2 Camp. 541, 

22. Where goods insured were warranted free from seizure in the 
port of discharge, the captain having arrived within about two miles 
and a'half from the harbour of the place to which he was destined, 

anchor, and made a signal for a pilot; a pilot-boat in consequence 
came out, with doucanniers on board, who carried him into the har- 
bour, where the cargo was seized and condemned. Held, that this 
was a seizure on her port of discharge within the meaning of the 
warranty. Corn v. Taylor, 3 Camp. 204. 

23. If goods insured are warranted free from capture and seizure, 
in the port of discharge, and the goods being destined to Pillau, 
are seized while the ship is lying at anchor in Pillau Roads ; this is 
a seizure in the port of discharge within the meaning of the war- 
ranty. Mayhew v. Scott, 3 Camp. 205. 

24. A vessel under a policy with leave to touch at any port 
in the course of her voyage, cannot break bulk on touch- 
ing. 
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ing. Still V. Wardell, 2 Esp. C. 610. But see Raine v. Bell, 
9 East, 195. ^ 

25. Semhley that a policy to any of the windward or leeward 
islands must be confined to those only to which the ship may law- 
fully trade, and not extended to others in possession of the enemy, 
but which it was expected, would be captured. Neilson v. De 
Lacour, 2 Esp. C. 619. 

26. Where by a memorandum on a policy, the underwriter is to 
adjust the loss within a specified time after notice, it is sufficient 
notice that he has information of the loss, though not from the as- 
sured. Abel V. Potts, 3 Esp. C. 242. 

27. A policy on ship with liberty to touch and discharge goods 
at A.’* does not authorize her taking in cargo there, though whilst 
waiting for convoy. Sheriff v. Potts, 5 Esp. C. 96. 

28. Leave granted in a policy of insurance on a fishing voyage to 
see prizes into port, does not authorize the ship to remain in a port 
till a prize receives necessary repairs, which she could not otherwise 
have had ; and at most extends to seeing the prize moored safely, 
and giving the necessary orders for her final destination. Jarratt v. 
Ward, 1 Camp. 263. 

29. Where there is a policy on goods, as may be thereafter de- 
clared and valued, the declaration of interest to be available must be 
communicated to the underwriters, or some one on their behalf, be- 
fore intelligence is received of the loss : but the declaration of interest 
is not a condition precedent, and if none is made, the policy is then 
open instead of being valued ; and upon proof of interest at the trial 
the assured will be entitled to recover. Harman v. Kingston, 3 Camp. 
150. 

SO. Policy on goods at and from GoUenhurg to any part of the 
Baltic^ beginning the adventure from the loading thereof,’’ but de- 
clared to be in continuation of other specified policies. These were 
on the same goods, “ and from Norfolk in Virginia where, in 
point of fact, the goods were loaded. Held, that under these circum- 
stances, it was no defence to the underwriters on the first-mentioned 
policy, that the goods were not loaded at Gottenburg, Bell and 
others v. Hobson, 3 Camp. 272. 

31. A policy of insurance ‘‘ at and from London to Bcrbiccy* 
was effected upon the receipt of a letter from the captain (which was 
shown to the underwriters,) stating that he had passed Barbadocs; and 
the words at sea” were inserted in the policy, after the printed 
clause describing the beginning of the adventure on the goods. 
Held, notwithstanding, that the policy was vacated by a deviation at 
Madeira f in a former part of the voyage. Redman v. London, 

3 Camp. 503. ; S. C. 5 Taun. 462. 

32. A policy in the common form upon goods to the East Indiesy 
ceases when the ship has delivered the company’s outward cargo at 
at a port in the East Indies^ and will not protect the goods to a mar- 
ket in an intermediate voyage, made by the ship before her final de- 
parture /or Europe, Richar^on v. London Assurance Company, 

4 Camp. 94. 

33. rolicy on ship ‘‘ at and from Antigua to Englandy with liberty 
to touch at all or any of the West India islands, Jamaica included.” 
Held, that the ship under the protection of this policy, might touch 
at any of the West India islands, although not in the direct course 
from Antigua to England^ and stay at such as she visited the time 

necessary 
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necessary to complete her homeward cargo. Metcalfe v. Parry, 
4 Camp. 123. 

34. An underwriter is bound from the signing of the memorandum, 
though the policy is not actually signed until afterwards. Thompson 
V. Donaldson, 3 Esp. C. 63. 

35. The owner of a ship sent her to St. Domingo, with a cargo to 
be bartered for goods there, which she was to bring back to England. 
When a small part of the outward cargo had been unloaded, and 
bartered for goods which were put on board, the ship was lost; but 
the remainder of the outward cargo was saved, and bartered for other 
goods, which would have formed a sufficient cargo for the ship, if she 
could have performed the homeward voyage. Held, that the under- 
writers, on a policy on the ship’s freight, at and from St. Domingo, 
were only liable for the freight of the homeward goods that were on 
board when the ship perished. Forbes v. Cowie, I Camp. 520. 

36. Policy at and from the island of St. Michael ; the ship arrived 
there in a very disabled state, and after lying at anchor above twen- 
ty-four hours in great danger from a storm, was blown out to sea 
and wrecked. Field, that the policy on the homew^ard voyage never 
attached. Parmater v. Cousins, 2 Camp. 235. 

37. Policy “ at and from »S7/ cernm in ballast to C//nrewie, and back 
to a port in the British channel and London ; from the date thereof, 
till the ship should be arrived at Chnrente, and back to a port in the 
channel and London ; on freight valued at the sum insured, to be 
deemed interest in the outward voyage, although in ballast.” The 
ship was freighted for the voyage in question by a charter-party, 
whereby she was to proceed to Chnrente in ballast, and there the 
freighter was to provide her with a full cargo of brandy. On the ar- 
rival of the ship at Chnrente, she was put under an embargo; and after 
being so kept for six months, she was seized and condemned by the 
French government. Held, that the freight was protected by the 
policy while the ship lay at Chnrente, before any goods w^ere put on 
board, and that the underwriters were liable for a loss so happening. 
Mackenzie v. Shedden, 2 Camp. 431, 

38. Policy at and from Riga to the United Kingdom, on ship and 
freight, declared to be in continuation of two other policies, which 
were on ship and freight on a voyage from the United Kingdom to 
the ship’s port of discharge in the Baltic, during her stay there, j^nd 
from thence back to her port of discharge in the United Kingdom. 
The ship was seized and condemned at Riga, before she had discharg- 
ed her outward cargo. Held, that the first policy could not be ap- 
plied to the outward freight. Ball v. Bell, 2 Camp. 475. 

39. A policy at and from a foreign port attaches when the ship 
has arrived there in good physical safety, although, from political 
causes, she may be in danger of condemnation. Beil v. Bell, 
2 Camp. 475. 

40. Policy on goods ‘‘ at and from the ship’s loading port or ports 
in Amelia Island to London.*’ The ship never touched at Amelia 
Island, but took her cargo at Tigre Island, which lies a little farther 
up the river St. Mari/ s. Held, that the policy nevertheless^ attach- 
ed, this being the usual mode in which ships in that trade take in 
their cargoes. Moxon v. Atkins, 3 Camp. 200. 

41. It seems that a policy of insurance, at and from Gibraltar, will 
attach, if tlic ship enters Gibraltar bay, although she does not actu- 
ally touch at the garrison. Park v. Hamond, 4 Camp. 344. ; S. C. 
1 Holt, 80. 
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4^. Wliere thd satne femm imuTe«^ both ship ond cargo to 0 parti- 
cular port, and until moored 24 hours in safety ; by the ship vohmta- 
rily touching and remaining 24 hours at another port, the policy is 
discharged* Secu^, as to the poli^ on goods, where the insurance on 
the two is by separate persons, teigh v. Mather, 1 Esp. C.413. 

43. If a ship insured to a particular port is forced into another by 
stress of weather, where she discharges part of her cargo, she is 
nevertheless covered by the policy until she reaches her port of dis- 
charge. Altier, where she seeks the port voluntarily, though even 
she is covered for 24 hours after mooring, under the common policy. 
Leigh V, Mather, 1 Esp. C. 413. 

44. A delivery on board a private lighter (employed by the con- 
signees), discharges the underwriter from a policy on the goods 
‘‘ until safely landed secusy where delivered to a public lifter, 
entered at Waterman's Hall. Hurry and another v. the Royal Ex- 
change Assurance Company, S Esp. C. 289. ; S. C. 2 B. & P. 430. 

45. A policy on a ship at and from a place, is not abandoned by a 
delay in sailing, if capable of explanation. Grant v. King, 4 Esp. C. 
175. 

46. A ship insured for a certain time whilst in harbour securely 

moored, may change her moorings. v. Westmore, 6 Esp. 

C.109. 

47- If a ship is justly seized as forfeited for smuggling, and after- 
wards restored, the underwriters arc not liable for any damage hap- 
pening to the ship by the perils of the sea, in the interval between the 
seizure and* restoration. Pipon v. Cope, 1 Camp. 434. 

48. If a ship with goods on board, insured to a foreign port, learn- 
ing in the course of her voyage that an embargo is there laid on all 
shfips of her nation, waits at some place as near thereto as she safely 
can till the embargo is removed, the goods will in the mean time be 
protected by the policy, while the voyage remains legal : but if she 
might, upon such an occasion, put into a friendly port adjoining to 
her port of destination, and instead of doing so, sne sails back for her 
port of outfit, and is lost, she will be considered as having abandoned 
the voyage insured, and the underwriters will be discharged, Black- 
enhagen v. The London Insurance Company, 1 Camp. 454. 

49. If a ship insured, on arriving off her port of destination is pre- 
vent|^(]^from entering it, from its being in the hands of the enemy, or 
from being ordered away by the English commander there, the policy 
does not remain in force till she reaches a port. Parkin v. Tunno, 
2 -Camp. 59. 

50. Goods insured to A., that port being in the hands of the 
enemy, are carried to B., and afterwards to C., their condition being 
here inspected for the first time from the original sailing of the ship, 
they are found to be almost entirely destroyed by sea damage, which 
might have happened partly on the voyage to A, or entirel}'^ in 
passing from A. to C. ; the underwriters are not liable for any part 
of this loss, there being no distinct evidence that the goods were in- 
sured while they were protected by the policy. 2 Camp. 59. 

51. If by ft policy of insurance the ship is warranted free of 
capture and seizure in her port or ports of discharge,” and she is 
taken in an open river not Within the limits of any regular port, 
widting for an opportunity there to discharge her cargo in a clandes- 
tine manner; the place where she is taken is to be considered her 
port of discharge within the meaning of the policy, and the under- 
writers are not liable for the loss. Jarman v. Coape, 2 Camp. 613. 

17 52. Upon 
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52. Upon a common policy on goods, the underwriters are discharged 
if the goods are landed at the port of destination by the officers of go- 
vernpient there, and are lodged in the government warehouses, if tniS 
be the usual mode in which goods are landed at that port ; although 
the goods insured are afterwards confiscated by the government, and 
are never in the possession of the consignees. Brown v. Carstaits, 

3 Camp. 161. 

53. Where a policy of insurance contains a warranty against 
seizure in port; if the ship, to avoid such seizure, went to sea b^efore 
she is properly loaded, and is in consequence obliged to go to a port 
out ot the course of the voyage insured, the underwriters are not 
liable for a subsequent loss. O’Reilly and others v. Royal Exchange 
Insurance Company, 4 Camp. 246. 

54. Where a policy of insurance contains no warranty against 
seizure in port, if the ship to avoid such seizure runs to sea before she 
is properly loaded, and is in consequence obliged to go to a port out 
of the direct course of the voyage insured, the underwriters are liable 
for a subsequent loss. O’Reilly and others v. Goune; 4 Camp. 249. 

55. Where abandonment is requisite to a total loss, it must be made 
by the assured immediately on his receiving intelligence. Able v. 
Potts, 3 Esp. C. 242. 

56. The assured on goods consigned to a particular port is not 
entitled to abandon, when, on reaching the port, it is occupied by the 
enemy. Lubbock v, Roweroft, 5 Esp. C. 50. 

57. There must be an abandonment of freight where the goods spe- 
cifically exist, although the ship is incapable of prosecuting the 
voyage. 1 Camp. 541. 

58. If an insurance broker requires the underwriters upon a policy 
to settle as for a total loss, and to give directions for the disposition 
of the property insured, this does not amount to an abandonment. 
Parmater v. Jodhunter, 1 Camp. 54d. 

59. If the owner of a ship insured hears that she is captured, and 
thereupon give notice of abandonment to the underwriters, the 
abandonment stands good, and he may proceed as for a total loss, if 
she was actually once captured, although he knows of her being re- 
captured before action brought. Bainbridgev. Neilson, 1 Camp. 2S7. 

60. The owner of a cargo of flax-seed insured “ at and from 
America to Limerick,' himself residing at that place, on the IJth of 
February, 1808, received information that the ship, with the flax-seed 
on board, had been detained at Philadelphia by the American em- 
bargo ; but did not give notice of abandonment till the 11th of June 
following. The flax-seed was intended for sowing, and might have 
been employed for that purpose, had it arrived before the 10th t)f 
May, but afterwards would have been scarcely of any value. Held, 
that however the plaintiff might have waited till the 10th of May be- 
fore abandoning, the abandonment on* the 11th of June was out of 
time. Kelly v. Walton, 2 Camp, 155. 

61. An insured vessel arrives at the port of Kinsale, on the 24th of 
November ; on the 14th December a second survey is had, when it is 
found that the expences of the repairs will exceed the value of the 
ship ; notice of abandonment to the insurers in London on the 6th of 
January too late. Aldridge v. Bell, 1 Starkie, 498. 

62. If a ship, for which the underwriters (when a demand is made 
upon the policy) have paid as for a lost ship, should chance to turn 
up, she is to be considered as abandoned, and will belong to the 
underwriters, Houstman v. Thornton, 1 Holt, 242. 
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' 63. A vessel is di'iven itifco a port where there is no dock to receive 
her: it appeared that she had suffered so much by sea perils that, 
upon examination and survey, it was judged expedient to break her 
up, and to sell her for old timber. Held, in an action on the policy, 
that the assured was bound to abandon before he could call upon the 
underwriters for a total loss ; the ship not being a voreck^ but, howeve r 
maimed and damaged, existing in ajyecie as a snip. Bell and others v. 
Mixon, 1 Holt, 423. 

64. An adjustment on a policy is conclusive, unless there has been 
fraud, mistake of law, or of fact. Christian v. Coombe, 2 Esp. C. 489. 

65. An adjustment is not conclusive against the underwriter, as 
where made under a mutual error. Sherift'v. Potts, 5 Esp. C. 96. 

66. An underwriter who, upon a full disclosure of facts, has signed 
his initials to an adjustment on the policy without paying the loss, is 
not precluded afterwards, in an action against him, from taking ad- 
vantage of circumstances with which he had been made acquainted, 
before signing the adjustment. Harbert v. Champion, 1 Cami>* 134. 

67. An adjustment is not binding on an underwriter, although at 
the time of signing it he had the means of rendering himself ac- 
quainted with the history of the voyage and the manner of the loss, 
if his attention was not then drawn to circumstances he afterwards 
learns, by which the underwriters were discharged. Shepherd v, 
Chewter, 1 Camp. 274. 

68. After a total loss and adjustment within a month, and whilst 
the policy remains in the hands of the broker, the initials of the 
insurer are struck out of the adjustment to indicate payment, and the 
broker debits the insurer; he is still liable to the assured. Fell v. 
Pratt, 2 Starkie, 67. 

69. Where the assured claims and receives the return premium due 
upon the arrival of the vessel, and the policy is adjusted upon that 
footing, he cannot, without an express stipulation, resort again to the 
underwriter in any contingency of the adventure. May and others 
V. Christie, 1 Holt, 67. 

70. An insurer who desires the assured to do what he conceives to be 
the best under the circumstances, is bound by what the latter does in the 
exercise of a sound discretion. Hagedova v. Whitmore, 1 Starkie, 157. 

71. If a policy of insurance is altered as to the subject matter in- 
sured, after the risk has attached, without having been re-stamped, 
it is not only void as altered, but it is completely vitiated, and ceases 
to be available to any legal purpose. French v. Patten, 1 Camp. 
72., 180. b. 

72. A policy at and from A. and B.” is not vitiated by inserting, 
without the consent of the underwriters, the words, both or cither.'' 
Clapbam and another v. Colugan, 3 Camp. 382. 

73. A policy of insurance containing a warranty that the ship shall 
sail on or before a given day, may be altered pending the risk, by a 
memorandum, whereby the underwriters, in consideration of a further 
premium, agree to cancel the warranty, and to make a return of pre- 
mium, if the ship sail with convoy. Kidsdale and others v. Shedden, 
4 Camp. 107. 

74. A policy of insurance from Calmar to Portsmouth^ is altered 
with the consent of some of the underwriters, by inserting the words 
“ or Weymouth" after Portsmouth^ the plaintiff cannot recover on the 
altered policy against an underwriter who was ignorant of the alter- 
ation when it was made ; even although, upon being informed of the 
alteration, he said that he would not take advantage of it. Campbell 
V4 Christie, 2 Starkie, 64. 


75. Where 



Digest.] 


INSURANCE. 


5il 


75. A policy of insurance is altered by striking out the words in the 
body of the policy, which contained a warranty to sail at a certain time 
and inserting a memorandum of an enlarged time in the margin. 

Some of the underwriters consented to the alteration ; but the de- 
fendant did not consent. In an action upon this policy, held that 
the alteration did not^ avoid the policy. Fairlie v. Christie, 1 Holt, 

331. 

76. Where separate articles are jointly insured, upon some alone of Apportion- 
which the insurance attaches, the assured is only entitled to recover 

such a proportion of the sum underwritten as the property upon 
which the policy attached bore to the whole. Amery v. Rogers, 

1 Esp. N.P.C. 207. 

77. Held that the underwriters on goods insured from London to Average loss. 
Demarara, were only liable to an average loss, where the ship, being 
captured and recaptured, was sent into St. Thomas’s stript of all het 

hands, and the captain not being able, on his arrival there, to procure 
a fresh crew, or to raise money to pay the salvage, immediately sold 
the ship and cargo, and broke up the adventure. Underwood v. Ro- 
bertson, 4 Camp. 138. 

78. Insurance on freight on a voyage from A, to B., a second insu- 
rance on freight valued at 10,000/. on a voyage from A. to /?., and 
thence to C., with a memorandum that if the ship be lost at B,, a 
settlement should be made as if she had on board an entire freight to 
C. The ship earns freight to the amount of 2500/. on her voyage 
from A. to /?., and is lost at B,, the assured cannot recover for a 
greater loss than 7500/. Robertson v. Majoribanjcs, 2 Starkie, 573. 

79. An action lies by the underwriter having paid the loss against Barratry, 
the captain for barratry. Bird v. Thompson, lEsp. C. 339. 

80. If a broker, authorized to advertise a ship as a general ship to Broker, 
a particular port, in his advertisement warrants that she shall sail with 
convoy, though contrary to his directions, the warranty binds the 
owner. Rinquist v. Ditchell, 3 Esp. C. 64.; S. C. Abbott on Shipp. 

Part 2. c. 2, 8. 

81. If a merchant orders an insurance broker to effect a policy of 
insurance for him on a cargo of corn, without giving any directions 
as to those with whom the policy is to be effected, and the insurance 
broker effects the policy with one of the chartered companies, by 
whose policies corn is warranted against partial losses although the 
ship be .stranded ; upon this cargo after a stranding of the ship, the 
merchant cannot maintain an action against the insurance broker for 
not effecting the policy with private underwriters, who, by the com- 
mon form of a policy of insurance, would have been liable for this 
partial loss. Comber v. Anderson, 1 Camp, 523. 

82. Although an insurance broker is bound to obey the positive 
directions of the assured to abandon, yet if it is referred to his discre- 
tion, whether to abandon or not, and he acts dona Jidc^ he is not 
liable to an action for neglecting to abandon. Comber v. Anderson, 

1 Camp. 525. 

83. If an insurance broker keeps a policy he has effected in his 
hands, he is bound to use reasonable diligence to procure the under- 
writers to settle and pay any loss that may happen upon it. Bous- 
field v. Creswell, 2 Camp. 545. 

84^ If an insurance broker living at a distance from his principal, 
upon a loss happening, gives him credit in account for the money 
due from the underwriters, he cannot a considerable time after, make 
a demand upon him for the amount of the sums subscribed by several 
VoL. V. N n of 
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of the underwriters who have become insolvent without paying. 
Jameson v. Swamstone, 2 Camp. 54f6. n. 

85w The authority of a broker employed to eftect a policy of insu- 
rance may be revoked after the underwriters have signed the slip, till 
such time as they have actually subscribed the policy, and if the 
broker having procured a slip to be written on terms within the scope 
of his original authority, receives an intimation from his principals 
that they will not submit to these terms, and afterwards effects the 
policy and pays premiums to the underwriters, he can maintain no 
action against his principals for commission or money paid. War- 
wick v. Slade, 3 Camp. 127. 

86. As soon as an insurance broker has received credit in account 
with an underwriter for a loss upon his policy, his principal may main- 
tain money had and received against him to recover the amount, and 
in such action, if the underwriter’s name is erased from the policy, the 
defendant can neither dispute the liability of the underwriter for the 
loss nor his own receipt of the sum subscribed. Andrew v. Robin- 
son, 3 Camp. 199. 

87- Insurance brokers holding a policy for the purpose of adjust- 
ing a loss, suffered an underwriter's name to be struck out, upon his 
signing the adjustment; he gave]tbem credit in his books for the loss, 
and became bankrupt ; but they never took credit for the amount in 
their books : on the contrary, they gave the assured notice of the 
bankruptcy, and there was afterwards a settlement of accounts be- 
tween the brokers and the assured, comprehending the policy in 
question, in which no demand was made upon tljem in respect of the 
bankrupt’s subscription. Ruled, that they w ere not liable to the 
assured for the sum due from the bankrupt on the policy. Ovington 
V. Bell and another, 3 Camp. 237. 

88. Where a ship was condemned for carrying simulated papers, 
and the policy containing no liberty to do so, the assured could not 
recover upon it: held, that an action could not he maintained against 
the insurance brokers for having neglected the premiums and duties, 
contrary to the instructions given them for effecting the policy, as in 
the result the assured were not damnified by this neglect. Fomin v. 
Oswell and another, 3 Camp. 357. 

89. Insurance brokers are not liable to an action for neglecting to 
insert in a policy a liberty to carry simulated papers, if the written 
instructions given to them contain no direction for that purpose, 
although it may have been verbally communicated to them that si- 
mulated papers were to be used in the voyage. Fomin v. Oswell and 
another, 3 Camp. 357. 

90. Insurance brokers were ordered to effect a policy at and 
from Teueriffe to London.” Held that they were liable for not in- 
serting in it a liberty “ to touch and stay at all or any of the Canary 
Islands,” that being usually inserted in policies from Teneriffe. Mal- 
lough V. Barber and others, 4 Camp. 150. 

91. Insurance brokers holding a policy on which a loss has hap- 
pened, come to a general settlement of their account with one of the 
underwriters, including his subscription to this policy, and for the 
balance found due, which was rather less than the amount, take a bill 
of exchange from him at three months, but without erasing his name 
from the policy : this bill they retain in their own possession, and on 
the underwriter’s becoming bankrupt, prove it upon his estate as a 
debt due to themselves. Held, that under these circumstances, they 
were liable to the assured for tlie amount of the subscription. Wil- 
kinson V. Clay and another, 4Cmnp. 171. 


92. In 
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92. In an action for premiums of insurance by the executors of an 
underwriter against an insurance broker, he cannot set off, or deduct 
returns of premiums which accrued after the death of the testator. 

Houstoun and otliers v. Robertson, 4 Camp. 342, ; S. C, 1 Holt, 88. 

93. Where an insurance broker, when instructed to effect a policy 
on goods, is informed that they were loaded at a prior port to that 
from which the risk is to commence, he is liable to an action for ne- 
gligence, if he effects the policy in the common form, “ beginning the 
adventure upon the said goods from the loading thereof aboard the 
said ship.'* Park v. Hamond, 4 Camp. 344. ; S. C. 1 Holt, 80. 

94. Where A. at Malaga, directs by letter his broker in London 
to insure 1000/. on goods shipped on board the Pearl from Gibraltar 
to Dublin ; and in the conclusion of his letter adds, I take the risk 
on myself from tliis [^Malaga] to Gibraltar bay, where I shall send my 
letters on shore.” Held that the broker was liable to an action for 
negligence, in not stating in the policy that the goods were loaded at 
Malaga, Park v. Hamond, 1 Holt, p. 80. 

95. An insurance broker is not entitled, upon the ground of any 
usage of trade, to a commission of twelve per cent, on the balances 
which he pays over to the underwriters who employ him. Such 
allowance, however general it hasj'been, is a gratuity merely, and not 
of right. Nor can it be claimed, but upon the footing of contract, 
either express or implied, between the parties. Levi and others v. 

Barnes, 1 Holt, 412. 

96. A concealment of the time of sailing, and of the fact of the Concealment, 
arrival of a vessel which left with the one insured is material. 

Andrew v. Bell, 1 Esp. C. 373. ; Webster and another v. Foster, 

Id. 407. 

97. It is unnecessary to disclose to the underwriter the former 
accidents which had befallen the ship; all that is requisite is that he 
be made acquainted with her state at the time of insurance. Free- 
land and others v. Glover, 6 Esp. C. 14. 

98. If the owner of a ship receives a letter from the captain, writ- 
ten on her arrival in a foreign port, giving such an account of her as 
to render it probable that she must remain there for the purpose of 
being repaired, beyond the time that would be necessary for her to 
take in her cargo; this letter need not be communicated to the under- 
writers, in effecting a policy of insurance upon her, at and from the 
foreign port to a port in England ; unless information on the subject 
be particularly called for. Beckwith v. Sydebotham, 1 Camp. 116. 

99. According to the usage of the Ueuyfoundland trade, when 
ships arrive on the coast they are either employed for some time in 
fishing (called banking), or they make an intermediate voyage in the 
American seas, before beginning to take their homeward cargo, 
during which they are protected by a separate policy. Therefore, in 
effecting a policy, “ lost or not lost at and from Neti^foundland to a 
port in Europe,' although the ship is to be employed in banking, it is 
not necessary to disclose the fact to the underwriters, as their risk 
only commences from the time when the banking ends, and they are 
bound to know the nature and circumstances of the branch of trade 
to which the policy relates. If the usage is general, it makes no differ- 
ence for this purpose, that it is not uniform. Vallance v. Dewar, 

1 Camp. 503. 

100. Nor where the ship is to take an intermediate voyage, is it 
necessary to disclose this to the underwriters. Ougier v. Jennings, 

1 Camp. 505. n. 
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101. So, the usage being for ships to load a part of their cargo 
withoutside the bar of Oporto, a ship insured at and from that place 
may do so, without leave being given by tlic policy, or any disclo- 
sure being made upon the subject. Kingston v. Knibbs, 1 Camp. 
508. n. 

102. The assured on a policy at and from Riga, are in possession 
of a letter from their correspondent there, stating that an order for 
sending the papers of all ships arriving at that port to Petersbur^k 
had produced a great sensation, intimating that the papers of the ship 
insured had been sent to Petersburgh accordingly, and expressing 
considerable apprehensions for her safety. This letter is not commu- 
nicated to the underwriters, but the broker informs them of the fact 
of the ship's papers being sent to Petersburgh, Held, that the policy 
was not vitiated on the ground of concealment by the non-communi- 
cation of the letter. Bell v. Bell, 2 Camp. 479. 

103. Policy on forty carboys of vitriol^” they were carefully 
stowed on deck ; but caught fire, and were necessarily thrown over- 
board during the voyage : carboys of vitriol are sometimes stowed on 
the deck, and sometimes bedded in sand in the hold, where they are 
considered safer. Held that the underwriters in this case were liable, 
although there was no communication to them that the carboys 
were to be stowed on deck. Da Costa v. Edmunds, 4 Camp. 142. 

104. It is the duty of the assured, not only to communicate to the 
underwriter articles of intelligence which may affect his choice whe- 
ther he will insure at all, and at what premium he will insure, but like- 
wise all rumours and reports which may tend to enhance the magni- 
tude of the risk. Darrell and another v. Bedesly, J Holt, 283. 

105. In effecting a policy of insurance, a circumstance of intelli- 
gence, inserted in Lloyd’s lists need not be communicated to the 
underwriters, however important it may be to the computation of the 
risk ; for it is to be presumed within their knowledge, and to be taken 
into account. Friere v. Woodhouse, 1 Holt, 572. 

Damages. 106. In the'ease of foreign insurance, the rate of(ex change when the 

underwriters are called upon, is the standard of payment. Thelluson 
v. Bewick, 1 Esp. N, P. C. 77. 

Deviation. 107. It seems that any necessity will justify a deviation, unless it 

might have been prevented by due precaution. Woolf v. Claggett, 
3 Esp. C. 257. 

108. The master of a merchantman, while taking in his loading at 
a foreign port, is ordered by the captain of a king’s ship to go out to 
sea to examine a strange sail discovered in the offing, bearing ene- 
mies’ colours ; without remonstrating, and without any force or threats 
being employed to influence his determination, he obeys ; and finding 
the strange sail to be a neutral, he returns to port. Held, that this 
was an unexcused deviation, which vacated a policy on goods on 
board the merchantman. Phelps v. Auldjo, 2 Camp. 350. 

109. Where a ship insured to Martinique and all or any of the 
Windward and Leeward Islands, landed the greatest part of her cargo 
at Martinique and sailed with the residue to Antigua, where she was 
wrecked, while stopping partly to dispose of the residue of the out- 
ward cargo, and partly to obtain a homeward cargo, held that the 
underwriters were not liable. Inglis v. Vaux, 3 Camp. 437. 

110. Where a ship was insured from London to Berbice, with an 
extensive liberty of touching and trading at all places ; held, that by 
putting into Madeira and staying there after the convoy with which 
she sailed had proceeded on the voyage, she was guilty of a deviation 

which 
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which discharged the underwriters ; but semhle, that as the captain 
did not know when the convoy sailed away, and expected to over- 
take it, this was not a deserting of convoy within the meaning of the 
convoy act. Williams v. Shee, 3 Camp. 469. 

111. A vessel niay deviate somewhat from the straight line of her 
track to seek for convby ; and the captain, unless expressly prohibitecl^ 
by the terms of the policy, may always do, when insured, whatever 
it would be expedient for the common security to do, if uninsured. 

D’ Aguilar v. Tobin, 1 Holt, 185. 

112. A vessel insured, warranted the property of a neutral nation, DocumcniK. 
must have on board the necessary documents requisite for her pro- 
tection by the treaty between the neutral and belligerent. Rich v. 

Parker, 2 Esp. C. 615. 

113. If a ship insured is condemned for carrying simulated papers 
contrary to the law of nations, without having any liberty in the policy 
to do so, the underwriters are discharged. Honeyer v. Lushington, 

3 Camp. 85. 

114. There is not an implied warranty on the part of the owner of 
goods insured, that the ship shall be in all respects properly docu- 
mented. Therefore, where, from an omission of the captain, the 
goods insured on a voyage from this country to a foreign port are 
not mentioned in the ship's manifest, as required by 13 and 14 C. 2. 
c. 11. and other statutes, but the loss is not occasioned by this de- 
fect, the underwriters are liable. Carruthers v. Gray, 3 Camp. 142. 

115. In an action on a valued policy, it is no defence to prove, that Double, 
the assured have received the amount of the valuation in this policy 

from the underwriters on another policy, if the subject matter in- 
sured be proved to be of a value equal to the sum received and that 
sought to be recovered. Bousfield v. Barnes, 4 Camp. 228. 

116. If goods are fraudulently over-valued in a policy of insurance, Fraud, 
with intent to cheat the underwriters, the contract is entirely vitiated, 

and the assured cannot recover, even for the value actually on board. 

Haigh and others v. De la Cour, 3 Camp. 319. 

117. The underwriters on a policy of insurance are not discharged Negligence, 
by an act on the part of the assured, which, to a certain degree, 
increases the risk, if it does not amount to culpdble negligence. 

Therefore, where three Spanish prisoners of war were received on 

board a ship, and allowed the free range of it, who might have been 
reasonably expected to conduct themselves peaceably during the 
voyage, but who joined in a mutiny, and assisted to run away witli 
the ship, the underwriters were held liable for a loss so happening. 

Toulmin v. Inglis, 1 Camp. 421. 

118. If, through the negligence of the owner of a ship insured, 
the mariners barratrously carry smuggled goods on board, whereby 
the ship is seized as forfeited, the underwriters are not liable for the 
loss. Pipon V. Cope, 1 Camp. 434. 

119. A policy on goods is not vitiated by the ship violating the 
convoy act, without the privity of the assured. Edwards v. Footner, 

1 Camp. 530. 

120. If a fire arises on board a ship from the damaged quality of 
goods on board, which are insured, the underwriters are not liable ; 
but if the loss is not occasioned by the damaged state of the goods 
on board, the policy is not vitiated by the fact not having been dis- 
closed to the underwriters that the goods were damaged, though 
that might have a tendency to encrease the risk. Boyd v. Dubois, 

3 Camp. 133. 
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121. Where there are no convoys appointed at the port from whidh 
a ship commences her homeward voyage, she is not bound to call 
for convoy at a port in the course of the voyage from which convoys 
are appointed. Park v. Hamond, 4 Camp. 344. ; S. C. 1 Holt, 80. 

122. Ships sailing from foreign ports are not within the convoy 
^ict, unless there are persons at those ports * authorised to grant 
convoy or licences. And it is not sufficient to show, that convoys 
have been actually appointed from those ports, but proof must be 
given that there are persons stationed there, legally authorised by 
the admiralty to appoint them. D’ Aguilar v. Tobin, 1 Holt, 185. 

123. An association of ship-owners for the mutual protection of 
each other’s property, pay each into the hands of a treasurer a sum 
proportioned to his property in the shipping, as a fund, and each 
underwrites on tlie other’s shipping a sum proportioned to his pro- 
perty in said fund, no one being answerable for the other : losses are 
payable out of said fund. Held, that this was not within the pro- 
hibition of statute 6 G. 1. c. 18. Harrison v. Millar, 2 Esp. C. 513. 

124. A policy ^in the comrimn form by an insurance club, where 
the members are not responsible for the solvency of each other, is 
valid, although the sums which they respectively insure are not 
specified on the face of the policy. Dowell v. Moon, 4 Camp. 166. 

125. An action cannot be maintained on a policy of insurance, 
where the plaintiff’s interest is founded on a bottomry bond made 
jointly to the plaintiff and another, although they are general partners 
in trade. Everth v. Blackburne, 2 Starkie, 66. 

126. Where a policy in the common printed form on ship and goods 
contains a written memorandum, declaring the insurance to be on 
goods, a general averment is proper, that the defendant became an 
assurer on the premises in the policy mentioned. Haugliton v. Ew- 
bank, 4 Camp. 89. 

127. In policy-causes a judge at chambers will make an order for 
the assured to produce, upon affidavit, to the underwriters all papers 
in the possession of the former relative to the matters in issue. Gold- 
schmidt V. Marry at, 1 Camp. 562. 

128. Where there is an insurance on shijS and freight, and the ship 
has arrived in safety and earned freight, the assured cannot after- 
wards claim a return of premium on the ground that he had no in- 
surable interCvSt, on account of a defect in his title to the ship. 
McCulloch V. Royal Exchange Assurance Company, 3 Camp. 406. 

129. The assured were held not. entitled to a return of premium 
upon a policy at and from a place within the limits of the South Sea 
Company’s charter, the ship being without a licence from the South 
Sea Company at the commencement of the risk, and up to the time 
of her loss, although the assured procured a licence as soon as they 
could, and before they knew of her loss, and the licence was made 
to relate to a time antecedent to the loss. Cowie and others v. 
Barber, 4 M. & S. 16. ; S. C. 4 Camp. 100. 

130. Where there is an insurance on freight, if the ship be char- 
tered for the voyage, and is guilty of a deviation after sailing upon 
it, and before any goods are loaded, the assured are not entitled to 
any return of premium for short interest, Moses and another v. 
Pratt, 4 Camp. 297. 

131. A voyage from Riga to Hull is commenced before a licence 
has been obtained, which is necessary to legalise the voyage, but 
under a reasonable expectation that a licence has been obtained, an 
insurance having been effected here by an agent in Englmid^ after a 

licence 
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licence had been obtained, the assured is entitled to a return of 
premium. Henty v. Staniforth, 1 Starkie, 254*. 

132. If it is said in a letter that a ship will sail from Si* Domingo Ht'i reheiiutioii. 
in the month of October^ it is generally understood that she will not 

sail till the 25th of the month. Chaurand v. Angerstein, Peake, 43. 

133. A representation made by an insurance broker, when tlier 
names of the underwriters arc put upon a slip, is binding on the 
assured, unless qualified or withdrawn by some communication* upon 
the subject, between the time and the execution of the policy. Ed- 
wards V. Footner, 1 Camp. 530. 

134. A representation made to any underwriter, except the first 
on the policy, is not to be considered as made to subsequent under- 
writers. Bell V. Carstairs, 2 Camp. 543. 

135. In effecting a policy of insurance from Russia to this country, 
while the ship was on the outward voyage, the broker represented to 
the underwriters that a cargo was ready for her, and she was sure 
to be an early ship : held, that this amounted only to a representation* 
of what was expected on the part of the assured, and that the 
underwriters were liable, although, from the delay in beginning to 
load the cargo, the voyage home was turned from a summer to a 
winter risk. Hubbard v. Glover, 3 Camp. 313. 

136. Under a policy at and from a place, it is not necessary that Sea-woithino«s. 
the ship should be sea-worthy at the time of the insurance ; there- 
fore, a delay in making necessary repairs will not vacate the policy. 

Smith V. Surridge, 4 Esp. C. 25. 

137. A ship, to be sea-worthy, must be rendered as secure as 
possible from capture, as well as from the perils of the sea. Wad- 
derburn v. Bell, 1 Camp. 1. 

138. Where a vessel, engaged in the southern whale and seal 
lishery, and with liberty to chase and capture prizes, is insured in 
August 1807, with a retrospect to August 1806, although at the 
time of her insurance she wiis not competent to pursue all the pur- 
poses of her voyage, her crew being reduced by death and casualties; 
if she had a competent force to pursue anp part of her adventure, 
and could be safely navigated home, she is to be deemed sea-worthy. 

Hucks and others v. Thornton, 1 Holt, 30. 

139. An answer by underwriters, on being informed of a j>artial 
loss, “ that the assured would do the best he could with the damaged 
property, is not an assent to consider the loss a total one. Thelluson 
V. Fletcher, 1 Esp. N. P. C. 73. 

140. An assured cannot, by the mere act of abandoning, make 
that loss total which is only partial. Thelluson v. Fletcher, ] Esp, 

N. P.C. 73. 

141. If a ship insured is captured, carried into a neutral port, and 
sold to the captain on account of the owners, the assured not having 
previously abandoned cannot recover for a total loss. M ‘Masters v. 

Shoolbred, 1 Esp. C. 237. 

142. Goods protected by a valued policy, being captured, are 
condemned as lawful prize, the captors paying the freight. The 
assured may, nevertheless, recover as for a total loss. Marshall v. 

Parker, 2 Camp. 69. 

143. The Royal Exchange Assurance Company is liable for a total 
loss upon a cargo of corn, where a ship, from the perils insured 
against, becomes incapable of pursuing the voyage, and another 
vessel cannot be procured to forward the corn to its port of destin- 
ation. Wilson V. R. E. Ass. Co. 2 Camp. 623. 

N n 4 
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H'l'* Where a ship is obliged to put back, and the damage she 
has sustained is of such a nature that she cannot pursue her voyage, 
and other ships cannot be procured to take the cargo, this is a total 
loss of ship, cargo, and freight, however inconsiderable the damage 
sustairved may be, because the voyage in contemplation is lost. 
Manning v. Newnham, 2 Camp. 624. n. 

145. It is stipulated by a policy of insurance from Riga to the 
United Kingdom^ ‘‘ that if the ship should not load a cargo at Riga 
by any act of the Russian government, the assured were to receive 
a total loss.’' The ship is, seized and condemned by the Russian 
government before her outward cargo is discharged. This is a total 
loss within the meaning of the policy. Bell v. Bell, 2 Camp. 475. 

146. Where goods were insured “ at and from London to Quebec^ 
warranted free of particular average,” and the ship was driven 
back from the banks of Neu^oundlajid, and obliged to put into 
KinsalCi where it was impossiole to repair her so as to enable her to 
complete the voyage the same season, and the goods, which, though 
not of a perishable nature, were to a certain degree damaged, could 
not be forwarded the same season by any other conveyance : held, 
that the assured could not, by giving notice of abandonment, come 
upon the underwriters for a total loss. Anderson v, Wallis, 3 Camp. 
440. 

147. Where there is a valued policy on freight, and the ship is 
lost while taking in her cargo, the assured can only recover for the 
freight of the goods actually on board, unless a full cargo be then 
provided for her, or there be a contract, either written or parol, to 
supply one. Patrick v. Eames, 3 Camp. 441. 

148. Goods having been detained by a foreign power are after- 
wards restored ; as between the assurer and the assured, a yielding 
Up of the goods quasi in integro^ is to be considered as a restoration, 
notwithstanding some spoliation during the ’detention. Jordainc v. 
Cornwall and others, 1 Starkie, 6. 

• 149. If a vessel be so shattered by a storm that, in the opinion of 
the master, who exercises a fair and lionest discretion on the subject, 
she cannot, without imminent peril to the lives of the crew, proceed 
on her voyage, and cannot be repair^^d but at an expence exceeding 
the amount of a total loss, and he accordingly abandons and sells 
her ; the owner may recover from the insurer as for a total loss, al- 
though it evidently turns to be possible that the vessel might have 
proceeded. Robertson v. Carruthers, 2 Starkie, 571. 

150. If a cargo be so much damaged, that it is not fit to be sent 
forward to a market, the assured may abandon as for a total loss, 
(xeruon v. Royal Exchange Assurance Company, 6 Taunton, 383. ; 
S. C. I Holt, 49. 

151. An insurance is declared to be “ on the cargo, being 1031 
hhds. wine.” This does not amount to a warranty that the wine 
constitutes the whole cargo, and that nd other goods shall be taken 
on toard. Muller v. Thompson, 2 Camp. 610. 

152. Insuring a ship by an English name does not amount to a 
warranty or a representation that she is an Eiiglish ship, Clapham 
and another v. Cologan, 3 Camp. 382. 

153. If a ship is stranded, the underwriters are liable for an average 
loss on the articles excepted in the memorandum, where the loss has 
been occasioned by the perils of the sea, though not by the strand- 
ing. Burnett v. Kensington, 1 Esp. C. 416. ; S. C. 7 T. R. 210. 

154. Where property insured is free from average loss under so 

much 
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much per cent., the calculation must be made on the property as it 
stood when the loss happened. Rohh v. Parr, 1 Esp. C. 446. 

155. Malt is corn within the exception from average loss in a 
common policy. Moody v, Surridge, 2 Esp, C. 633. 

156. Where there is a warranty, in a policy of insurance, against 
average, “ unless general, or the ship be stranded,'* if, during the 
voyage, the ship is forced a shore by the wind, or is driven on a 
bank, and remains fast for any time, this is a sufficient stranding to 
do away the effect of the warranty, although the ship is not proved 
to have thereby received any material damage. Harman v. Vaux, 

3 Camp. 429. 

157. The striking of a ship on a rock where she remained a minute 
and a half, and was laid on her beam-ends, was held not to constitute 
a stranding within the meaning of that term in a policy of insurance. 
M‘Dougle V, Royal Exchange Assurance Company, 4 M. & S. 503, ; 
S. C. 4 Camp. 283. ; S. C. 1 Starkie, 130. 

158. To constitute a stranding it is essential that the vessel should 
be stationary ; the striking on a rock, where the vessel remains for a 
minute and a half only, is not a stranding, though she thereby re- 
ceives an injury which eventually proves fatal. M‘Dougle v. The 
Royal Exchange Assurance Company, 1 Starkie, 130. 

159. By the terms of the policy the underwriter binds himself to 
pay average separately on each particular package of the goods in- 
sured ; this stipulation does not preclude the assured from recovering 
an average loss upon the whole exceeding three per cent, under the 
usual clause in the policy. And in such case, although several 
packages remain uninjured, they are to be included in the average. 
Hagedonn v, Whitmore, 1 Starkie, 157. 

160. A vessel strikes upon a rock, and remains fixed there for the 
space of fifteen or twenty minutes, in consequence of which she 
sustains a material injury. This constitutes a stranding. Baker v. 
Towry, 1 Starkie, 436. 

161. Sugars are insured free of particular average. The whole 
cargo, consisting of 54 hogsheads, is so far damaged by sea-water, 
that the amount of what is safe and undamaged, as collected from 
the several hogsheads, does not exceed one entire hogshead. In an 
action against the underwriter for a total loss, held, that the mevno- 
randum in the policy, free of particular averagCy protected him from 
all liability. Hedbergh and another v. Pearson,' 1 Holt, 349. 

162. A ship does not sail with convoy within the meaning of a 
warranty in a policy, unless she has her sailing instructions on board 
at the time of starting. Anderson v. Pitcher and wife, 3 Esp. C. 
124. 

163. To vacate a policy of insurance for an infraction of the 
convoy act, it is not enough to shotv that the ship sailed without 
convoy, by the instrumentality of an agent of the assured, unless it 
appear that the agent had authority from his principal for this pur- 
pose. Carstairs and others v. Allnut, 3 Camp. 497. 

164. Where there is a warranty in a policy of insurance, that the 
ship shall sail with convoy, she may sail without convoy from her 
loading port to the place of rendezvous for convoy for the voyage, 
although there be convoy for ships on other destinations between the 
loading port and place of rendezvous. Warwick v. Scott, 4 Camp. 
62. 

165. A ship insured is to be considered as having sailed with convoy 
from a particular port, if she joined the convoying ship, and received 

sailing 
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sailing instructions within the limits of the port, although the latter 
ship dropped down fifteen leagues from the place of loading, with the 
greatest part of the fleet, several days before the ship insured, she 
being detained with some other ships for want of pilots. Ridsdale 
and others v. Shedden, 4* Camp. 108. 

Warranty to sail 166* If> a policy of insurance “ at and fr om Surinam, and all 

on a particular or any of the West India Islands to London,'^ the ship is warranted 
to sail oh or before the first of August, it is a sufficient compliance 
with the warranty if she sail on or before that day from the final port 
of loading on the homeward voyage, although she afterwards touch 
at one of the West India Islands to loin convoy. Wright v. Shiffner, 
2 Camp. 247. 

167. Held, that where a ship insured is warranted to depart on or 
before a given day, she must actually be out of her port of de- 
parture on that day, and that it is not enough that she broke ground 
and commenced the homeward voyage, so as to have satisfied a 
warranty to sail on that day. Moir v. Exchange Assurance, 4 Camp. 
84. 

168. A policy at and from a place above Quebec, con- 

tained a warranty to sail on or before 28th October. Before that 
day, the ship actually did sail from Porineiif to Quebec with a crew 
sufficient for river navigation. She did not obtain her custom-house 
clearances at Quebec (where all ships coming clown the St. Lawence 
clear out) till the 29th, and she there received some men on board 
to complete the crew for the voyage. For want of a pilot, she did 
not proceed from Quebec till the SOth : held, that under these cir- 
cumstances the warranty to sail on or before 28th October had not 
been complied with. Ridsdale and others v. Newnham, 4 Camp. ill. 

Warranty dis- Inevitable necessity is no excuse for non-compliance with a 

charge of/ warranty in a policy. Anderson v. Pitcher and wife, 3 Esf). C. 
124. 


INSURANCE ON LIVES. 

Interest there- The interest in a policy on the life of a debtor, as a security tor 
in, to whom be- the debt, the premiums on which are paid by him, devolves, on the 
longing. being discharged, to the debtor himself. Holland v. Smith, 

6 Esp. C. 11. 


INSURANCE FROM FIRE. 

Conutiuctioii. 1. Policy of insurance against fire on a nmnufactory : from the 
negligence of a servant of the assured, in not opening a register, 
smoke and heat from u stove used in the manufactory are forced into 
a room, and greatly damage goods, witliout actually burning ai)y, 
the fire not being greater than it ought to have been, hud there been 
free vent for the smoke and heat : this held not to be a loss within the 
policy. Austin v. Drew, 4 Camp. 360.; 1 Holt, 126. 

2. If a person who is not a linen-draper insures his ‘‘ stock in trade, 
household furniture, linen, wearing apparel, and plate,’' by a policy 
against fire, this will not protect linen-drapery goods subsequently 
purchased on speculation ; and the word “ linen” in the policy must 
be confined to household linen, or linen used by way of apparel. 
Watchorn v. Langford and others, 3 Camp. 422. 


3. A 
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S. A coffee-house is not an inn, within the meaning of a policy of 
insurance against fire, enumerating the trade of an innkeeper, with 
others, as double hazardous. Doe ex dem. Pitt v. Laming, 4< Camp. 

76. 


INTEREST. 

1. In an action for money had and received, the plaintiff is not General rule, 
entitled to interest, even from the time of making a demand of the 
principal, unless, Ist, he give in evidence an express promise to 

pay interest ; or, 2dly, show something from which such a promise 
may be inferred ; or, 3dly, prove that the money has been used by 
the defendant, and interest has been made of it ; and, comme semble, 
the only other instance in which interest is recoverable, is upon a 
contract for the payment of money on a certain day, as on bills of 
exchange, promissory notes, &c. De Havilland v. Bowerbank, 

1 Camp. 50. 

2. Interest is not due oif a balance struck on a settlement of Accounts ba- 
accounts, unless the balance is to be paid at a particular day, and 

then only from that day. Chalie v. Duke of York, 6 Esp. C. 

45. 

3. Interest given on the balance of an account, where it appeared 
from the account that interest had been allowed on former balances. 

Nichol V. Thompson, 1 Camp. 52. n. 

4. Where money due on a balance of accounts is awarded to be 
paid on a particular day, and at a particular place, if duly demanded 
there on the day, it carries interest afterwards. Pinhorn and others 
V. Tuckington, 3 Camp. 468. 

5. An agent who has advanced money for his principal, in effecting Agency, 
insurances and other mercantile business, is entitled to charge in- 
terest, and at the end of every year to make a rest and add the 
interest then due to the principal. Bruce and others v. Hunter, 

3 Camp. 467. 

6. Where the sum total of a note payable by instalments is to be Bill of cx- 
paid on default in any of the instalments, the interest on a default change. 

is to be calculated on the entire sum remaining unpaid. Blake v. 

Lawrence, 4 Esp. C. 147. 

7. In an action against the drawer of a foreign bill of exchange 
dishonoured here for non-acccptance, where the plaintiff' is allowed 
a per centage in name of damages, he is only entitled to interest 
from the day when the bill ought to have been paid. Grant v, Mac- 
kensie, 3 Camp. 51. 

8. Where there is no allowance for damages, the plaintiff' is en- The interest 
titled to interest, from the day the bill was dishonoured for non accept- 
ance. Grant v. Makensie. 3 Camp. 52. 

9. A bill is drawn for the sum of 100/., payable 4 months after 
date, bearing interest. The interest is to be calculated from the 
date of the bill. Kennreley v. Nash, 1 Starkie, 452. 

10. SemblCf the drawer of an inland bill of exchange, is liable to Cond. 
pay interest on the bill which has been noted for non-acceptance, but 

not protested. Windle v. Andrews, 2 Starkie, 425. 

11. The interest due on a bond subsequent to the day of pay- 
ment, is lost by accepting the principal. Dixon v. Parkes and an- 
other, 1 Esp. N. P. C. 1 10. 

12. A bond conditioned for the payment of a specified sum to A. 

after 
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after the death of B, and C., and the survivor of them, will bear in- 
terest after the death of JB. and C., although the engagement was 
perfectly voluntary ; and although the jprincipal was payable on a 
contingency. Queerer if after payment of the principal an action can 
be maintained for the interest only. Hellier and another v. Franklin, 
1 Starkie, 291. ‘ 

Compound. 13. Bankers cannot charge interest upon interest, without an ex- 
press contract for that purpose. Dawes v. Pinner, 2 Gamp. 486. 

Foreign judg- 14. The plaintiff is not entitled to interest in an action on a foreign 

ment. judgment. Atkinson v. Lord Braybrooke, 4 Camp. 380.; S. C. 

" 1 Starkie, 219. 

Fraud. 15. Although money has been obtained fraudulently, interest will 

not be allowed upon it on that account, in an action of assumpsit to 
recover it back. Crockford v. Winter, 1 Camp. 129. 

Insurance. 16. In an action on a policy of insurance, the plaintiff cannot 

recover interest upon the sum insured. Kingston v. MTntosh, 

1 Camp. 518. 

17. In an action to recover the interest upon monies advanced to 
the defendant by a banking house, it ig%ot sufficient to show, that it 
was the general custom of the house to charge interest calculated 
upon half-yearly rents, without also showing that the defendant knew 
that such was the practice, Moore and others v. Voughton, 1 Starkie, 
487. 

Payment. 18, Jn an action for money had and received, to recover a sum 

paid by a third person into the defendant's hands for the plaintiff’s 
use, the plaintiff is not entitled to interest. De Bernales v. Fuller, 

2 Camp. 462. 

Sale. 19. In the exchequer chamber, interest will be allowed in au 

action for not giving a bill of exchange in payment of goods sold, from 
the time when the bill, if given, would have become due. Becher v. 
Jones, 2 Camp. 428. n. 

20. But where there was no agreement to give a bill, interest 
ought not to be allowed in an action for goods sold and delivered, to 
be paid for at a certain day. Gordon v. Swan, 2 Camp. 429. n. 

21. When goods are sold to be paid for by a bill of exchange, and 
the purchaser neglects to give the bill, the vendor is entitled to inte- 
rest from the time the bill, if given, would have become due. Porter 
v. Palsgrave, 2 Camp. 472. 

22. If goods are sold to be paid for by u bill of exchange, in an 
action by the vendor against the purchaser for not giving a bill ac- 
cordingly, interest will be allowed from the time the bill, if given, 

, would have become due, whether the defejulant has, or has not, ac- 
cepted the goods. Boyce v. Warburton, 2 Camj). 480. 

Tithes. 23. Where a payment in lieu of tithes is fixed at a particular 

day, inteest runs from that day. Secus where the agreement is 
general at so much a-year. Shipley v. Hammond, 5 Esp. C. 


JUDGMENT. 

Pleadings. In setting out the judgment roll, a variance in the name of the 

party associated with the judge, at the trial of the cause is fatal. Rex 
V. Eden, 1 Esp. N. P. C. 98, 


JUSTICE 
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JUSTICE OF PEACE. 

1. A person who has qualified for the office of a justice of 
peace, and acts as such, must have a clear estate of 100/. per annum, 
in law, or in equity, for his own use in possession. Wright v. Hor- 
ton, 1 Holt, 458. 

2. In an action against a person for the penalty given by the 
statute 18Ged. 2. C.20., for acting as a magistrate without a proper 
qualification, no notice of action is necessary under the provisions of 
tne 24 Geo. 2. c. 44. Wright v. Horton, 1 Holt, 458. 

3. Qucerc^ whether a justice of peace has a right to commit for a 
contempt when not sitting in court? Pettit v. Addington, Peake, 
62. 

4. Semhley that a magistrate has the power of apprehending, and of 
requiring bail of a libeller, and for want of it committed him. Butt v. 
Conarit, 1 Gow, p, 84. 

5. A justice’s warrant continues in force until fully executed. 
Dickinson v. Brown, Peake^34. 

6. Where magistrates resime goods seized under their warrant, if a 
permit is necessary to remove them from the office they should obtain 
one for the owner. Price v. Messenger and another, 3 Esp. C. 200. 

7. If the putative father of a bastard is taken under a warrant, and 
discharged on a promise to find sureties, and a consent, that in the 
mean time the warrant shall remain in force, he may be arrested 
again under the warrant on making default. But qucercy if he can 
without such consent? Dickinson v. Brown and another, 1 Esp. 
N.P.C.218. 

8. If A. be indicted for felony, and the judge who tries the cause, 
order the justice before whom the information was laid to retain the 
goods in his possession until it appears who is entitled to them, it is not 
necessary to give such justice a month’s notice previous to commencing 
an action against him for the conversion of them. Licet v. Ileid, 
Peake, 35. 

9. If a notice of action given to a magistrate values the property 
taken at a specific sum, which sum has been tendered as amends, the 
magistrate must have a verdict. Stringer v. Martyr, 6 Esp. 134. 

10. Where, in a notice of action against amagistrate, the attorney 
described himself as of a place in London^ which in fact was in West- 
minster , the variance was held fatal. Stears v. Smith, 6 Esp. C. 138. 

11. A notice to magistrates under 24 G. 2. c. 44., need not specify 
the fonn of action to be brought. It is sufficient if it states the writ 
or process, and the cause of action. Sabin v. De Burgh, 2 Camp. 
196. 


LANDLORD AND TENANT. 

1 . Held, that acceptance of rent accruing subsequent to a forfeiture 
is not an acknowledgment of the lease, if the demise in ejectment is 
laid subsequent to the day on which the rent accrued. Fryett ex 
dem. Harris v. Jeffreys, 1 Esp. C. 393. But see Goodnight v. Davids, 
Cowp. 803. 

2. A mere treaty for a new lease, will not be a sufficient acknow- 
ledgment to constitute a tenancy from year to year, although the 
tenant should continue in possession during the treaty. Doc ex dem. 
Hollingsworth, v. Stennett, 2 Esp. C. 717. 
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3. If an instrument professing to be an agreement for a lease, when 
taken altogether, appears intended to transfer possession and a pre- 
sent interest in the premises to the tenant, it will be treated as a lease, 
although it contain a stipulation for subsequently executing a lease 
under seal. Poole v. Bentley, 2 Camp. 286. 

4. If the occupier of a house submits to a distress for rent stated 
in the notice of distress to be due from him as tenant to the distrainer, 
this is an acknowledgment of the tenancy. Panton v. Jones, 3 Camp. 
372. 

5. A tenant in possession under an agreement for a lease, holds 
from year to year, on the conditions specified in the agreement; 
therefore if a clause of re-entry is annexed to the breach of them, 
ejectment lies on such breach though no lease has been executed. 
Doe ex dem. Oldershaw and another v. Breach, 6 Esp. C. 106. 

6. A. by parol lets a house to J?., who underlets to C.; A. with 
B.'s assent accepts C. as his tenant, and receives rent from him. A. can- 
not afterwards recover against /?. since the privity of estate is de- 
stroyed. Thomas v. Cooke, 2 Starkie, 408. 

7. A tenant let into possession undergo agreement, which in the 
end is not executed by the lessor, holds upon the terms of that agree- 
ment so far as he legally may, and is therefore entitled to the precise 
notice to quit therein stipulated. Doe ex dem. Peacock v. Ralfan, 
6 Esp. C. 4. 

8. Though an agreement for use and occupation be void by the 
statute of frauds ; nevertheless, if the tenant takes possession of the 
premises under it, he becomes a tenant at will, and recourse may be 
had to the original agreement to calculate the amount of rent. De 
Medina V. Poison, 1 Holt, 47. 

Agreement for 9. Qucvrc, whether an agreement to take premises is dissolved by 
their being burnt down before the day on which possession is to be 
taken ? Phillipson v. Leigh, 1 Esp. C. 398. 

10. Whether Michaelmas in a lease, means Old or New Michaelmas, 
depends upon the custom of the country. Furley ex dem. Corpora- 
tion of Canterbury v. Wood, 1 Esp. N. P. C. 198. 

11. Under a demise of a parcel of land “ containing 59 feet more 
or less,’' describing the abuttals, all included within the abuttals, 
passes, though exceeding 59 feet. Neal ex dem. Leroux v. Parkin 
and another, 1 Esp. C. 229. 

12. Where premises are taken under an agreement by which the 
“ tenant is always to be subject to quit at three months’ notice,” 
this constitutes a quarterly tenancy, which may be determined by a 
three months’ notice to quit, expiring at the same time of the year it 
commenced, or any corresponding quarter-day. But although the 
tenant under such an agreement enters in the middle of one of the 
usual quarters, if there appears to be no agreement to the contrary, 
he will be presumed to hold from the day he enters ; and the tenancy 
can only be determined by a notice expiring that day of the year, or 
some other quarter day calculated from thence. Kemp v. Derrett, 
3 Camp. 510. 

13. Covenant in a lease to insure and keep insured, a specified sum 
of money upon the premises. The lessee effects such an insurance, 
the policy containing a memorandum, that in case of the death of 
the assured, the policy might be continued to his personal represent- 
ative, provided an indorsement to that effect was made upon it within 
three months after his death. The lessee dies, and an indorsement con- 
taining the policy to his personal representative was made after the 
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expiration of three months from the time of his decease. Held, tliat 
under these circumstances there was no breach of the covenant to 
keep the premises insured. Doe ex dem. Pitt v. Laming, A^amp. 
73. 

IL Letting lodgings is not a breach of a covenant in a lease, not 
to underlet any part of the premises without the licence of the lessor. 
Doe ex dem. Pitt v. Laming, 4 Camp. 77. 

15. An agreement between landlord and tenant, — “ that the latter 
shall be at liberty to quit at Lady -day 1814, in which event the former 
undertakes to receive thq fixtures at a valuation, or to permit the 
tenant to let the house to a respectable tenant,*’ — creates an option 
to be exercised by the tenant in case he gives up the premises. A 
letting by the tenant to an undertenant till Lady-day, 1814, is not an 
exercise of his right of option. Cotton v. Lingham, 1 Starkie, 39. 

16. Agreement to let a house for a year, the rent to commence at 
Michaelmas, and to be paid three months in advance, such advance 
to be paid on taking possession. Semble, this stipulation relates to 
the first quarter’s rent only. Holland v. Falser, 2 Starkie, 161. 

17. By the demise of a n^j|ssuage, with all rooms and chambers 
thereto belonging and appertaining, is to be understood, all that is 
occupied together, as the entire messuage of one and the same time. 
And, therefore, such a demise will not comprehend a room which had 
once formed a part of the messuage, but which had been separated 
from it by means of a wooden partition, and had not been occupied 
with it for many years previous to the demise. Kerslake v. White, 
2 Starkie, 508. 

18. The custom of the country in which lands demised are situated, 
is evidence in explanation of the lease. Furley, ex dem. Corpora- 
tion of Canterbury v. Wood, 1 Esp. N. P. C. 198. 

19. Where a demise at an entire rent, is void as to part of the 
premises, it is void as to all. Doe ex dem. Griffiths v. Lloyd, 3 Esp. 
C. 78. 

20. A covenant not to assign or underlet any part of demised pre- 
mises witliout the lessor’s permission in writing, is a fair and usual 
covenant. Morgan v. Slaughter, 1 Esp. N. P. C. 9. 

21. In an indenture of lease with a clause of re-entry, there is a 
general covenant on the part of the tenant to keep the premises in re- 
pair ; and it is further stipulated by an independent covenant, that 
the tenant within the three months from notice being served upon 
him by the landlord, shall repair all defects specified in the notice. 
The landlord, after serving him with a notice, may within three 
months bring an ejectment against him for a breach of the general 
covenant to repair. Roe d. Goatly v. Payne, 2 Camp. 520. 

22. If a lease contains a covenant by the tenant to keep the pre- 
mises in repair, and a covenant to insure them for a specific sum 
against fire, on their being burnt down, his liability on the former 
covenant is not limited to the amount of the sum to be insured 
under the latter. Digby v. Atkinson and another, 4 Camp. 275. 

23. The breaking a doorway through the wall of a demised house, 
into an adjoining house and keeping it open for a long space of time, 
amounts to a breach of covenant to repair. Doe dem. Vickery v. 
Jackson, 2 Starkie, 293. 

24. A tenant from year to year is not obliged to make substantial 

repairs, but to repair so far only, that the premises, such as they are, 
may not suffer from his neglect. Ferguson v. , 2 Esp. C. 590. 

25. Tenant at will is not liable to general repairs ; he is bound to 
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use the premises in a husbRndlike manner, but to nothing farther. 
Horsefall v. Mather, 1 Holt, 7. 

26. A covenant in the lease of a house to insure and keep in- 
sured a given sum of money upon the premises during the term, in 
some sufficient insurance office,*’ is not void for uncertainty, but means 
that the premises shall be insured against fire in some offices where 
insurances against fire are usually effected. Where there was such 
covenant in a lease on the part of the tenant, he effe,cted an annual 
policy on the premises with an insurance company in the usual printed 
form, by which it is declared that the policy shall be for such longer^ 
period as the tenant shall regularly pay, and the company receive the^ 
premium, and a space of 15 days beyond the quarter-days is given for 
payment of the premium, during which time the company is liable. 
The year expired on the 25th of March 1811, but the tenant did not 
pay the premium for a renewal till the 25th of April following. The 
company then gave a receipt for the premium, stating the insurance 
to be from Lady-Day 181 1, to Lady-Day 1812. Held, that the co- 
venant was broken by reason of the non-payment of the premium, on 
or before the 9th of April, and that the lease was forfeited upon a 
clause of re-entry. Doe v. Shewin, 3 Camp. 134. 

27. A lease contains a proviso for re-entry, in case the rent shall 
be 21 days in arrear, and there shall be no sufficient distress on the 
premises ; the landlord, who distrains before the expiration of the 21 
days, but cofttinues in possession of the distress upon the premises until 
after the expiration oi 21 days, does not thereby waive his right of 
re-enti^. Doe ex dem. Taylor v. Johnson, 1 Starkie, 411. 

28. A power of leasing at the best rent that can be obtained, means 
the best that can be obtained at the time of leasing, without reference 
to reservations on former leases Doe cx dem. Griffiths v. Lloyd, 
3Esp. C.79. 

29. being assignee of a lease, puts it up to auction ; /i. becomes 
the purchaser, pays a deposit, and orders an assignment to him to be 
prepared by solicitor ; which is accordingly prepared and exe- 
cuted by A,y but instead of being delivered to B., it remains in the 
possession of the solicitor, who claims a lien for the expence of pre- 
paring it. Held, that to an action against A, as assignee of the term 
for rent accruing due after he had executed the assignment, these 
facts were sufficient to support a plea, that before the rent became 
due, he had assigned to B. Odell v. Wake and another, 3 Camp. 394. 

30. QucerCy whether a covenant by the lessee of a public house, 
that he and his assigns will buy all their beer of the plaintiffs, is bind- 
ing on thfe assignee? Hartley v. Pehall, Peake, 131. 

31. An attestation by the landlord to a written notice given by his 
tenant, on the expiration of his lease, to a sub-lessee requiring him in 
future to pay his rent to the landlord, and with the contents of which 
the landlord was acquainted, is a sufficient acceptance of the sub-leasee 
as tenant in room of the other. Harding v. Crethorn, 1 Esp. N. P. C. 57- 

32. A landlord who sees without objection his tenant encroaching 
and building upon his land adjoining the premises, but not included in 
the lease, will be taken to have consented that it shall be added to it. 
Doe ex dem. Wruckley v. Pye, 1 Esp. C. 366. 

33. If a tenant add to the premises by encroachment, and remain 
in possession long enough to gain a possessory title, auctrey whether 
the encroachment is transmitted to the landlord by tne termination 
of the lease as having been made for his benefit ? Doe ex dem. Col- 
clough V. Mullincr, 1 Esp. C. 460.; Doe ex dem. Challnor v. Davies, 
Id. 461. 

34. Although 
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34*. Although double thcr value of goods fraudulently removed to 
prevent a distress, does not exceed 50/., it is competent to the party 
injured to proceed either by action, or in a summary way, before a 
magistrate. Horsefall v. Davy, 1 Starkie, p. 169. 

35. And the fact of his having, in the first instance, made his com- 
plaint before a magistrate, will not preclude him from afterwards 
maintaining an actiori*. Horsefall v. Davy, 1 Starkie, 169. 

36. Whether a year’s notice to quit is necessary, when it has been the 
custom to give that notice, queere. Roe d. Henderson v. Charnock, 
Peake, 4. 

37. If a house is taken by the month, a month's notice to quit is 
sufficient. Doe ex dem. Parry v. Hazell, 1 Esp. N. P. C. 91. 

38. A quarterly reservation of rent will not dispense with the ne- 
cessity of a six month's notice to quit; though it seems that if the 
tenant accept in such case a three month’s notice without expressing 
either his assent, or dissent to it, it will be presumptive evidence of 
an agreement, that a notice for three months should be sufficient. 
Shirley v. Newman, 1 Esp. C. 266. 

39. When the landlord is ignorant of the time wlicn the term of his 
tenant commenced, a notice to quit, not specifying any particular day, 
but ordering the tenant, in general terms, to quit and deliver up the 
possession of the premises, — at the end and expiration of the cur- 
rent year of his tenancy thereof, which shall expire next after the 
end of one half year from the date of the notice,” is sufficient. Doe 
cx dem, Phillips v. Butler, 2 Esp. C. 589. 

4*0. If the tenant, having been applied to by his landlord, respect- 
ing the time of the commencement of his tenancy, has informed him 
that it began on a certain day, and in consequence of sucii inform- 
ation, a notice to quit on that day is given at a subsequent period, the 
tenant is concluded by his own act. Doe ex dem, Eyre and another 
v. Lamhly, 2 Esp. C. 635. 

41. A notice to quit not addressed to the tenant in possession, hut 
proved to have been served personally upon him, is sufficient. Doe 
ex dem. Matthewson v. Wrightman, 4 Esp. C. 5. 

42. A notice to quit on one of two days in the alternative is 
sufficient, if served six months before the expiration of the tenancy. 
Doe ex dem. Matthewson v. Wrightman, 4 Esp. C. 6. 

43. A mis-description of the premises in a notice to quit, which can 
lead to no mistake, is immaterial. Doe ex dem. Cox and others v. 
,4Esp. C. 185. 

44. It is not necessary that the notice to quit should be in writing, 
except when required to be so under some express agreement. Doe 
cx dem. Lord Macartney v. Crick.and another, 5 Esp.C. 196. 

45. A parol notice to quit given to one co-tenant only, will hind 
his fellow. Doe ex dem. Macartney v. Crick and another, 5 Esj). C. 
196. 

46. Where A. B. and C., were joint tenants, and A, and Jh signed 
and delivered a notice to the tenant on behalf of themselves and 
held, that this notice could not be supported, though C. joined in the 
demise in the ejectment. Right ex dem. Fisher and others v. Cuthell, 
5 Esp. C. 149 ; S. C. 5 East, 491. ; see 3 Taunt. 120. 

47. Serving a notice to quit at the house, without proof, express or 
presumptive, that it came to the tenant’s hands, is insufficient. Doe 
ex dem. Buross and others v. Lucas and others, 5 Esp.C. 153. 

48. If there be a lease for yenrs commencing on one day, and ter- 
minating on another, as for example, commencing at Lady-Day and 
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terminating at Michaelmas, a tenancy created by the landlord’s re- 
ceipt of rent, after the expiration of the lease, will be held to com- 
mence at Michaelmas, and to require half a year’s notice from Lady- 
day. A principle that extends to persons coming into possession 
after the expiration of the lease, as assignees of the lessee, or his 
assigns. Doe ex dem. Castleton and others v. Samuel, 5 Esp. C. 
173. . 

4*9. A weekly tenancy is inferred from the veddy payment of rent ; 
therefore a week’s notice to quit is sufficient. Doe ex 'dem. Peacock 
V. Kaffan, 6 Esp. C. 4*. 

50. Wliere a tenant comes in the middle^ of «a ijuarter, and after- 
wards pays his rent for that half quarter, and then continues to pay 
IVoni the commencement of the succeeding, his tenancy begins not 
with his coming in, but from the succeeding quarter day. Doe ex 
dem. Holcomb v. Johnson, 6 Esp. C. 10. 

51. Where the six month’s notice to quit requisite to determine a 
tenancy includes a period less than six calendar months, the addition 
of the word calendar in the notice is surplusage. Howard v. Wemsiey, 
(3 Esp. C. 53. 

52. A mistake of the tenant’s Christian name in a notice to quit is 
waived by his keeping it. Doe v. Spiller, 6 Esp. C. 70. 

53. Premises are let from year to year, upon an agreement, that 
either party may determine the tenancy by a quarter’s notice. This 
notice must expire at that period of the year when the tenancy com- 
menced. Doe d. Pitcher v. Dousvan, 2 Camp. 78. 

54-. If a tenant from year to year hold from old Michaelmas, a no- 
tice to quit “ at Michaelmas,^’ generally, is good. Doe v, Vince, 
2 Camp, 257. 

55. If a man get into possession of a house to be let, without the 
privity of the landlord, and they afterwards enter into a negociation 
for a lease, but differ upon the terms ; the landlord may maintain 
ejectment to recover possession of the premises, without giving any 
notice to quit. Doe d, Knight v. Quigley, 2 Camp. 505. 

56. Where rent is usually paid at a banker’s, if the banker, without 
any special authority, receive rent accruing after the expiration of a 
notice to quit, the notice to quit is not thereby waived. Doe v. Cal- 
vert, 2 Camp. 386. 

57. If premises be taken “ for twelve months certain, and six 
month’s notice to quit afterwards,” the tenancy may be determined by 
a six month’s notice to quit expiring at the end of the first year. 
Thompson v. Maberley, 2 Camp. 573. 

58. When a house, lands, and tithes, are held under a parol demise, 
at a joint rent, a notice to quit the house, lands and premises, with 
the appurtenances,” includes the tithes, and is sufficient to put an end 
to the tenancy. Semble^ that althougii tithes are let by parol, the 
tenant is entitled to a notice to quit. Doe v. Church, 3 Camp. 71. 

59. If after the expiration of a notice to quit, the landlord give the 
tenant a fresh notice, that unless he quit in fourteen days, he will be 
required to pay double value, the second notice is no waiver of the 
first. Doe v. Steel, 3 Camp. 117. 

60. By the terms of a deed of co-partnership, an house is to bo 
used and occupied by the co-partners during the co-partnership. 
After a dissolution of partnership, no notice to quit is necessary, pre- 
vious to an action of ejectment against a co-partner. Doe ex dem. 
Waithman and others v. Miles, 1 Starkie, 181. 

61. Where a tenant has quitted without notice, the landlord, by ad- 

vertising 
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vertising the premises to be let, does not waive his claim against the 
tenant. Redpath v. Roberts, 3 Esp. C. 225. 

62. A tenancy from year to year created by parol, is not deter- 
mined by a parol licence from tne landlord to the tenant to quit in the 
middle of a quarter, and the tenant’s quitting the premises accord- 
ingly. Mollett V. Brajne, 2 Comp. 97. 

63. Sembley an agreement between a landlord and di tenant, from 
year to year, that anotiier tenant shall be substituted in his place, who 
IS accordingly substituted, determines the tenancy of the first tenant. 
Stone V. A/^iting, 2 Starkie, 235. 

64. The defendant being tenant to the plaintiff of certain rooms in 
his house, at a rent payable quarterly, a mere parol agreement in 
the middle of a quarter to determine the tenancy is not binding. 
Thompson v. Wilson, 2 Starkie, 379. 

65^ A tenant is liable as for the occupation of premises subsequent 
to the expiration of his lease, unless he has delivered up possession 
to the landlord, or the landlord has accepted another, tor instance, 
a sub-lessee, as tenant in his room. Harding v. Crethorn, 1 Esp. 
N.P.C.57. 

66. That a tenant may be liable for double value, under statute 
4 Geo. 2. c. 28., the holding over must be wilful ; hence, he is not 
liable where done under a claim of right. Wright v. Smith, 5 Esp. C. 
203. 

67. Debt for double value on 4 Geo. 2. c. 28. does not lie against 
a weekly tenant. Lloyd v. Rosbee, 2 Camp. 453. 

68. Ii tenant from year to year givfe his landlord notice that he 
will quit upon a contingency, and do not quit when the con- 
tingency happens, he is not liable to an action on 11 G. 2. c. 19. for 
double rent. Farrance v. Elkington, 2 Camp. 591. 

69. If, after the expiration of a written lease, containing a cove- 
nant by the tenant to keep the premises in repair, he verbally agree 
to hold over, paying an additional rent, nothing more being ex- 
pressed between the parties respecting the terms of the new tenancy, 
lie is presumed to hold under the covenants of the former lease, as 
far as they are applicable to his new situation ; and if the premises 
be afterwards burnt down by accidental fire, he is bound to rebuild 
them. Digby v. Atkinson and another, 4 Camp. 275. 

70. Buildings erected by a tenant for the purposes of trade may 
be removed, notwithstanding a covenant in his lease to leave all 
erections built during the term. Dean v. Allalley, 3 Esp. C. 11. 

71. Semble, a tenant was permitted to remove Dutch barns erected 
during the term, notwithstanding a covenant in his lease to leave 
all erections built during its continuance, since that was construed 
to mean buildings made parcel of the freehold, such as additions 
to the house. Dean v. Allalley, 3 Esp. C. 11. But see 3 East, 38. 
See Ham. N. P. 140. 

72. Buildings erected by a tenant, not for agricultural but com- 
mercial purposes, are removeable either during the term or after its 
expiration. Penton v. Robart, 4 Esp. C. 33. ; S. C. 2 East, 88. 

73. A tenant of a house covenants to keep in repair the premises, 
and all erections, buildings, and improvements erected on the same, 
during the term, and to yield up the same at the end of the term, 
cannot remove a viranda erected during the term, the lower part of 
which is affixed to the ground by means of posts. Administratrix 
of Pency v. Brown, 2 Starkie, 403. 

74. A refusal to pay rent to a devisee in a will which was <^on- 
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is not fvuli a disavowal of the title as to entitle such devisee 
to maintain an ejectment without giving a previous notice to quit. 
Williams v. Pasquali, Peake, I9(). 

7.G!. One let into ])Osscssion of premises, and informed that they 
are held of another, cannot dispute the landlord’s title, if the party 
from whom he derived the possession could not. Johnson v. Mason, 

1 Ivsp. N.P. C. 91. 

7(). who claims to hold lands under B. as a security for a 
debt, cannot defend an ejectment against the assignee* of after 
Ins l)unkruptcy, on the ground that the grant under which B, derives 
Ins title from the crown is void. Doe ex dern. Biddle v. Abrahams, 

I Sfarkie, 305. 

77. A defendant in cjeclment who has paid rent to the lessor of 
the plaintiff, may show that his landlord, pending the term, sold his 
interest in the premises. Doc dcm. Lowden v. Watson, 2 Starkie, 
2:a). 

78. In an action of replevin, tlie landlord’s title under which the 

tenant has gained possession of the premises cannot be disputed, 
although the tenant is prepared with evidence to show that the pre- 
mises liave been iraudulently conveyed to the landlord, and that the 
actual title is vested in another person. The plea of nil halmity &c. 
(uinnot he })leaded, nor can evidence be given which amounts to it. 
Parry v. House, 1 Holt, 481. * 

79. A covenant in lease to deliver up at the end of the term all 
the trees standing in an orchard at the time of the demise, reason- 
able use and wear only excepted,” is not broken by removing trees 
decayed and past bearing, from a part of the orchard whicli was too 
crowded. Doe dem. .Tones ct nx. v. Crouch, 2 Camp. 449. 

80. A landlord having given notice to his lessee (under a covenant 
in the lease) that he would re-enter if the premises were not put into 
repair within three months ; if an auctioneer sell the lease without 
communicating the notice to the vendee, the latter may recover his 
deposit from the auctioneer, although he knew the dilapidated state 
of the premises at the time of sale. Stevens v. Adams, 2 Starkie, 
422. 


LAND TAX. 

If a clerk to tlie commissioners of the land-tax be appointed 
clerk to the commissioners lor managing other taxes, his deputy, 
who performed all the duties of his office, is not therefore entitled 
to an increase of salary. Bell v. Drummond, Peake, 45. 


LEASE AND RELEASE. 

A lease for a year to A, and his wife will support a release to A, 
and a third person. Doe ex dem. Saunders v. Cooper, 1 Holt, 461. 


LEGACY. 

1. After a year from the testator's death, tbe executor is justified 
in paying legacies, and the surplus over to the residuary legatee, 

unless 


17 
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unless he knows or has notice given to him of outstumling eliiiius 
The Corporation of Chelsea Waterworks v. Cowper, 1 Esp. C, 

2. A legal demand unliquidated is not satisfied by a legacy. Le 
Sage V. Coussmaker and others, 1 Esp. N. P. C. 1 87. 

3. No action at law lies for a legacy. Parish v. Wilson, Peake, 

73. . 

4. An action at law lies against an executor to recover a specitit; 
chattel bequeathed, after his assent to the bequest. Doe ex deni. 
Lord Saye and Sele v. Guy, 4 Esp. C. 1.54. ; S. C. 3 East, 120. 

5. A. bequeaths to B. 1200/., and appoints C. executor of her 
will; C. has sufficient assets, but does not pay the legacy to 7). ; 
C, afterwards makes his will, by which he bequeaths to B. an an 
nuity of 100/., and expresses it to be “ in satisfaction of the debt 
or sum of 1200/.,” but which annuity 7i. does not accept : held, that 
the 1200/. is money had and received to the use of /?., and may bi‘ 
recovered in that form of action. Ann Gorton v. Dyron, I (iow, 
78. 


LIBEL. 

1. A letter written confidentially to persons wlio employed A, as 
their solicitor, conveying charges injurious to his professional cha- 
racter in the management of certain concerns which they had en- 
trusted to him, and in which /L, the writer of the letter, was likewise 
interested, cannot be considered a libel, and made the subject of an 
action for damages. M^Dougall v. Clariage, 1 Camp. 267. 

2. In like manner, verbal communications, when confiilential, are 
not actionable. Thus, if A. is surety for B. to C., ^., if acting Ijoini 

Jidc, may lawfully state to C., in an unreserved manner, his opinion 
of /I.’s conduct and character, whatever the charges may be which 
he thus imputes to him. Dunman v. Bigg, 1 Camj). 269. n. 

3. Although it is lawful for an author to animadvert upon the 
conduct of a bookseller in publishing books of an improper tendency, 
it is actionable falsely to impute to him the publication of any im- 
moral or absurd literary production. Tabart v. Tipper, 1 Camp. 
350. 

4. It is not libellous for a writer, who allows the sovereign to be 
solicitous for the welfare of his subjects, and who has no intention 
of calumniating him, or of bringing his personal government into 
public odium, to express regret tliat he has taken an erroneous way 
of any question of foreign or domestic policy. Rex v. Lambert, 
2 Camp. 398. 

5. So, though it be an aggravated misdemeanor to publish an in- 
vective against judges and juries, with a view to bring into suspicion 
and contempt tlie administration of justice in the country, still it is 
lawful with candour and decency to discuss the merits of the verdict 
of a jury, or the decisions of a judge. Rex v. White, 1 Camj). 
359. n. 

6. An action may be maintained for defamatory words reduced 
into writing, which would not have been actionable if merely spoken. 
Earl of Leicester v. Walter, 3 Camp. 214. 

7. An advertisement in a ]ud)lic paper, strongly reflecting iqxwi 
the character of an individual who has been declared bankrupt, is 
libellous, aWiOUgli published whli the avowed intention ol‘ convening 
a meeting of the creditor^ for the ^mrpose of consulting upon the 
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measures proper to be adc^ted for their own security, if the legal 
x>bject might have been attained by means less injurious. Brown v. 
Croome, 2 Starkie, 297. 

Intention. g. To a libel, an evil intention is essential; but that maybe in- 

ferred from the publication, unless explained. Rex v. Lord Abing- 
don, 1 Esp. C. 229. 

pro- 9. Though the publisher of proceedings in a court of justice need 
ivLtUng.**. not detail them verbatim et liberatim, yet he must be qareful that his 
account varies not substantially from the original, and that the im- 
pression it is calculated to excite in the reader’s mind towards the 
party accused is not less favourable than what he would have re- 
ceived had he witnessed the original proceeding. Curry v. Walter, 
1 Esp. C. 456. ; S. C. 8 T. R. 298. 

TO. An impartial detail of the proceedings in a court of justice, 
leflecting on a man’s character, is not actionable. Curry v. Walter, 

1 Esp. C. 456. ; S. C. 8 T. R. 298. 

11. The publication of ex par/c examinations, taken by a magis- 
trate previous to trial, is a libel. Rex v. Lee, 5 Esp. C. 123. 

12. An action does not lie against the members of a court-martial 
for reflecting on the conduct of the officer tried, in giving their 
sentence or judgment. Jekyll v. Sir John Moore, 6 Esp. C. 63. 

13. It is libellous to publish the preliminary examinations taken 
as ex parte before a magistrate, previous to committing a man for 
trial, or holding him to bail for an offence with which he is charged ; 
the tendency of such a publicaticm being to prejudice the minds of 
jur 3 rmen against the accused, and to deprive him of a fair trial. Rex 
V, Fisher, 2 Camp. 563. 

Criticismv 14. A writing which accuses a newspaper of scurrility is not iic- 

tionable; but one which asserts that it has a narrow circulation is, 
since that may depreciate its sale. Heriot v. Stuart, 1 Esp. C. 437. 

15. It is not libellous to ridicule a literary composition, or the 
author of it, in as far as he has embodied himself with his work ; 
and if he is not followed into domestic life for the purposes of per- 
sonal slander, he cannot maintain an action for any damage he may 
safer in consequence pf being thus rendered ridiculous. Sir John 
Carr, Knight, v. Hood, 1 Camp. 350. n. 

16. Tlie editor of one public newspaper is not justified in attacks 
upon the private character of the writer of another public newspaper. 
Stuart T. Lovell, 2 Starkie, 93. 

!>pocfh in par- 17r A member of parliament is not accountable for any thing he 
itament. says in parliament ; but if he publishes his speech, and it is libellous, 

be is answerable for the publication. Rex v. Lord Abingdon, 1 Esp.C. 
226. 

Publication. 18. To send a libel to the party himself is not a publication, and 
therefore though indictable is not actionable. Phillips v. Jansen, 

2 Esp. C. 624. 

19. A person who, having a copy of a libellous caricature, shows 
it to another on being requested so to do, is not thereby liable to an 
action for maliciously publishing it. Smith v. Wood, 3 Camp. 323. 

20. In an action for a libel contained in a letter transmitted by the 
defendant to the plaintif, by means of a third person, it is a question 
for the jury, whether there has been any publication of the libels 
except to the plaintiff himself ; and if there has not, the defendant 
is entitled to their verdict. Cluttcrbuck v. Chaffers, 1 Starkie, 471* 

21. The delivery of a pamphlet by the governor of a distant 
. province to his attorney-general, not for any public purpose, but in 

order 
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order that he might peruse it, is such a pubHcatiou as widl make 
him responsible in an action, if the pamphlet be a libel. Wyatt v. 
Gore, 1 Holt, 299. 

22. If a libellous letter be sent by the post, addressed to the pro- 
secutor at a place out of the county, in which the venue is laid in 
an indictment for the libel, still if it were first received by him within tliat 
county, this is a sufficient publication by the defendant to sui>[)()rt 
the indictment. Rex v. Watson, 1 Camp. 21 8. 

23. An indictment for a libel reflecting upon the prosecutor in liit> 
profession as a solicitor, and which lias been sent to the prosecut or 
only, ought to be alleged to have been sent with intent to provoke 
and excite the prosecutor to a breach of the peace, and should not 
be alleged with intent to injure the prosecutor in his profession. Rex 
V. Wegenor, 2 Sharkie, 24>5- 

24. It is not a bar to an action for a libel, that the plaintifl' has 
been in the habit of libelling the defendant. Finnerty v. Tipper, 
2 Camp. 76. 


LICENCE. 

A licence to B. on behalf of himself and other British or neutral 
merchants, to import a cargo in a vessel bearing any flag except the 
French, will legalize a policy of insurance on a ship belonging to 
an alien enemy other than a Frenchman, employed for this purpose, if 
the cargo is proved to belong to British or neutral merchants; but 
not otherwisCf Hagedorn v. Reid, 3 Camp. 377. 


LIEN. 

1. If goods be deposited as a security for a loan of money, such 
deposit constitutes something more than the right of lien, and it is to 
be inferred that the contract between the parties is, that if the 
borrower do not repay the advance, the lender shall be at liberty to 
re-imburse himself by the sale of the deposit. Fotlionier and an- 
other V. Dawson, 1 Holt, 383. 

2. An issue out of Chancery on the question whether J, S. had, at 
a particular time, any lien on certain goods or their produce, must be 
found in the negative, if «/. S, was not in possession of the goods or 
their produce, whatever equitable interest he might have in them, 
tteywood and others v. Waring and another, 4 Camp. 291.; S.C. 
1 Starkie, 143. 

3. Though the statute of limitations has run on a demand, yet if 
the creditor get possession of ^oods which he is entitled to hold for 
hliS general balance, he has a lien on them for the demand. Spears 
v. Hardy, 3 Esp. C. 81. 

4. Liens at common law exist in cases where the creditor was 
obliged to receive the goods in question. Naylor v. Mangles and an- 
other, 1 Esp. N. P. C. 109. 

5. The liirer of a piano^ who sends it to an auctioneer to be sold, is 
guilty of a conversion, and so is the auctioneer, who refuses to deli- 
ver it up, unless the exp^nce incurred be first paid. Loeschman v. 
Machin, 2 Starkie, 311. 

6. The rule that bankers have a lien on their balance on all securi- 
ties in their hands, holds where the customer has distinct accounts ; 
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thus a discounting and a cash account ; and the securities have been 
paid in on that account on which the balance is in favour of the cus- 
tomer. Jourdaine v, Lefevre and others, 1 Esp. N. P. C. 66. 

7. Where a banker’s acceptances exceed the cash balance m his 
hands, he holds collateral securities for value. And he recover 
against the accejrtor of an accommodation bill (deposited with him as 
a collateral security before it became due), although the party who 
deposited the bill had it in his hands when it became due, and re 
ceived satisfaction from the drawer. Bosanquet and others v. Dun- 
man, 1 Starkie, 2. 

8. A, deposits with B. a banker, a promissory note as a security 
for advances ; i?. is entitled to recover on the note, although before 
it became due, he parted with the possession to enable to procure 
payment from the maker, and although the note remainea in ^.’s 
hands till his bankruptcy, and then came into the possession of his 
assignees. Bruce and others v. Hurley, 1 Starkie, 2S. 

9. A.f whilst he is solvent, and resident at Calcutta, directs j^., at 
Bombay, to remit certain proceeds to C. in England, who is in the 
habit of accepting bills for A. ; this order is executed by B., without 
fraud, but after an act of bankruptcy committed by ^., C. has a lien 
on the sum received for his balance. The assignees of Jamieson v. 
Hoclson, 1 Starkie, 150. 

10. Where a broker has accepted bills and made advances on the 
property in his hands, his lien thereon can only be discharged by an 
indemnity against those acceptances, as well as payment of the ad- 
vances; an offer of bills payable at the same time with the accept- 
ances is not an indemnity. Pultney v. Key me and another, 3 Esp. C. 

11. Calico printers have a lien for their general balance. Weldon 
v. Gould, 3 Esp. C. 268. 

12. The captain has a lien on the cargo and freight co-extensive 
with his personal engagements on account of the ship ; so that he may 
sue a consignee notwithstanding previous payment of the freight to the 
owners. White v. Baring and another, 4 Esp.C. 22. 

13. The master of a ship has a lien on the luggage of a passenger 
for his passage money. Wolfe v. Summers, 2 Camp. 631. 

14*. ihe master of a ship has no right to detain goods for wliarfage, 
if the consignee tenders the freight, and requires them to be de- 
livered over the ship’s side. Bishop and others v. Ware, 3 Camp. 
360. ^ 

15. An order by A, to Z/., directing the latter to pay over to C., a 
creditor of ^.’s, the proceeds of a cargo consigned by to B*, 
creates no lien in favour of C. Heywood and others v. Waring and 
others, 4 Camp. 291. ; S. C. 1 Starkie, 143. 

16. A ship IS chartered for a particular voyage for a gross sum by 
way of freight. The captain signs bills of Jading for the cargo, 
(which is the property of, and consigned to a third person), specifying 
a note of freight amounting to a less sum than that mentioned in the 
charter party. Held, that the ship owner had no lien on the ctirgo 
beyond the freight specified in the bills of lading. Mitchell v. Scaife, 
4 Citmp. 298. 

17. An order by A, to B., directing the latter to pay over to C. a 

creditor of ^.’s, the proceeds of a cargo consigned by A, to B*, 
creates no lien in favour of C. Assignees of Holland, and Assignees 
of Humble v.-- , l Starkie, 143. 

18. Where title deeds are depucited as a security, equity infers an 

inteutioii 
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intention to charge the property, and gives the party alien on them. 

Richards v. Borsett, SEsp. C. 102. 

1 9. Upon the sale of leasehold premises, the purchaser accepts 
bills of exchange for the purchase money ; and the original lease and 
the assignment executed by the seller, are deposited with a third per- 
son as a collateral security, to be delivered up to the purchaser on 
payment of the bills. The seller, after some of the bills are paid, gets 
possession of the lease from the depositary, and pledges it with per- 
sons who, bondjidey advance money upon it, and to whom he indorses 
the outstanding bills. Held, that the pawnees had no lien on the 
lease beyond the amount of these bills. Hooper and others v. Rams- 
bottom and others, 4* Camp. 121. 

20. Dyers have a lien for their general balance. Savill v. Barchard Dyer, 
and another, 4 Esp. C. 53. 

21 . If a nian get possession of a thing by misrepresentation, he Fraud, 
cannot retain it, as having a lien upon it ; although, under the circum- 
stances, he might have done so, had he come by it fairly. Madden 

v. Kempster, 1 Camp. 12. 

22. .4., a merchant, at different times employs' C., an insurance Insurance, 
broker, to effect policies of insurance for him ; C. without con- 
currence, employs i?., another insurance broker, to effect these poli- 
cies, informing him that they were for a correspondent in the coun- 
try; B. gets the policies effected in name, and delivers them all, 
except one, to C. ; C. becomes bankrupt, without having paid B. any 

part of the premiums, and A. being indebted to his estate beyond the 
amount. Held, that B, had not a lien on the policy he detained 
for the general balance due to^im from C., and that A, could main- 
tain trover for this policy against B. after tendering him the pre- 
miums and comhiission due in respect- of it alone. Snook v, David- 
son, 2 Camp. 218. 

23. If an agent, employed to effect an insurance on goods, repre- 
sent himself as the owner of the goods to another person whom he 
employ s to effect the policy, the latter has not a general lien on the 
policy for the balance due to him from the agent. Lanyon v. Blan- 
chard, 2 Camp. 597. 

2 1. Insurance brokers who have effected a policy without notice that 
it is not on account of the person from whom they receive the order, 
have a lien upon it for their general balance due from him, and have a 
right to apply to the satisfaction of that balance money received upon 
tlje [)(>licy, as well after as before notice that it belongs to a third 
person ; but if they pay the overplus received after such notice to the 
agent, the amount may still be recovered from them in an action for 
money had and received by the principal. Mann v. Forester and 
another, 4 Camp, 60. 

25. If A, employ B, to effect a polipy of insurance forliis benefit, 
and B. without A/s knowledge employ C. to effect the p^'Hcy, re- 
presenting himself to C, as the principal; U. lias a lien on the policy 
as against A., for the general balance due to him from B, Westwood 
v. Bell and another, 4 Camp. 349. ; S. C. 1 Holt, 122. 

26. The lien of a manufacturer for his general balance, extends to Manufacturer, 
the property of a third person delivered by the customer with the 

owner’s consent, but without the manufacturer’s knowledge. Weldon 
V. Gould, 3 Esp. C. 268. 

27. An advertisement in the county paper, that persons in a parti- 
cular manufactory will claim a lien on goods sent to be inanufacLured, 
is notice sufHcicnl. Anon. 4 Esp. 178. 

28. A 
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28. A shipwright in the river Thames has no lien on a ship taken 
into his dock to be repaired, without an express ^^reement for that 
purpose, credit being given by the usage of trade to the owner of the 
ship for the repairs. Aliter^ where a shipwright deals for ready 
money. Raitt v, Mitchell and another, 4> Camp. 146. 

29. A factor for the owner of a ship at an F^mlish port, requests « 
the master to deliver the certificate of registry to him in order that he 
may pay the tonnage duties at the custom-house. lie cannot, having 
thus obtained possession of the certificate, retain it as k security for 
the general balance due to him as factor in respect of the ship. Burn 
V. Brown, 2 Starkie, 272. 

SO. An action for money had and received, will not lie to recover 
back a sum paid upon trust for a specific purpose, unless it be 
shoa^ that the trust is closed, and that a balance remains in the hand 
ofthe trustee. Case v. Roberts, 1 Holt, 500. 

31. If one having a lien upon goods, when they are demanded of 
him, claim to retain them upon a different ground, making no men- 
tion of lien, trover may be maintained against him, ^rlthout evidence 
of any tender having been made of the amount of his lien. Bpard- 
luan V. Sill, 1 Camp. 410. n. 

82. having repaired a carriage for B., allows him to take it away 
from time to time ; he cannot afterwards detain it for the amount m 
the repairs ; neither can he detain it upon a claim for standage, 
without an express contract to pay for standage, or unless the owner 
leaves it upon the premises beyond a reasonable time after notice. 
Hartley v. |iitchock, 1 Starkie, 408. 

33.. Bristol sells goods to B. to be paid for by j&.'s accept- 
aoco of a bill to be drawn by A * : the goods are weighed, but remain 
in AJb warehouse, who omits to draw the bill. B, srfls a specific and 
ascertained portion of these goods to C. in London y who pays for them 
and tranwitSj^/s order to ^.for the delivery of them. On the fourth 
day after AS receipt of the order, B. becomes bankrupt, and then, and 
not before, A, refuses to deliver the goods to C., insisting that he has 
a lien upon them for the price. C. may maintain trover against A , ; 
for he was bound at all events to notify his refusal immediately. 
And, semblcy that having neglected to draw the bill, and having fur- 
nished B* with samples to go into the market with, and having obeyed 
several orders of B**8 for the delivery of portions of the goods to 
different sub-vendees, he could not have insisted upon any lien, 
evep if he had given immediate notice. Green and another v« llay* 
thorne and others, 1 Starkie, 447. 

34. A* sells to B, a carriage, to be paid for partly by a bill upon 

the delivery, and partly by a bill at a future day, and J5. neglecting to 
take the carriage, A, obtains a verdict against him for goods bargained 
and sold. Until the amount is paid to he has a lien upon the carriage, 
and the sheriff cannot seize it under a agaix^t the goods of*B. 

Houlditch V. Desanges, 2 Starkie, 337. 

35. Usage shows the terms on which parties contract. There?- 

fore a wharfinger has a lien for his general balance, on ail goods 
brought to his wharf, such having been the constant usage, l^ylor 
V. Mangles and anpther, 1 £sp. K. P. C. 109/ . 

36. ■'^ere a sum of money has been lodged with a party to indepi- 
nify himagainst bills of exchange he has accepted for the accommoda- 
tion of another, an action will not lie against him to recover the rapney 
while the bills are outstanding, altliough the statute of limitations has 
run upon them. Morse and others v. Williams and others, 3 Camp. 
418 . 


LIMIT- 
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LIMITATION, STATUTE OF. 

1 . Where one of two joint obligers in a bond pays the whole de- 
mand, qufjert whether the limitation of his claim for contribution is 
six years, the same 3B on the bond itself? Cole v. Saxby, 3 £sp» C« 
159. 

2. A debt 9 r executes a warrant of attorney to his creditor, to con- 
fess judgment for the balance of account as then stated between them. 
The warrant of attorney is not a specialtyiwhich takes the case out of 
tlie statute of limitations. Clarke v, Figes, 2 Starkie, 234?, 

3. Where there is a mutual unsettled account and reciprocal de- 
mands, the statute of limitations does not attach. For the exception 
in that statute as to merchants* accounts is not confined merdy to 
persons of that decription. Crunch v. Kitkman, Peake, 121. 

4*. It seems that the limitation to an action against an attorney for 
so negligently registering an annuity that it was afterwards set aside, 
begins to run not from the registering, but the setting it aside. Comp- 
ton V. Chandless, 4 Esp. C. 18. 

5. If die captain of a ship insured barratrously carr 3 r her out of 
the course of the voyage, produre her to be condemned in a vice-ad- 
miralty court, sell her, and deliver her up to the purchaser, it is only 
from this last event that the statute of limitations begins to run as 
between the assured and the underwriter. Hibbert v. Martin, 
1 Camp. 539. 

6. A promissory note is made more than six years a^o, and depo- 
sited with a banker, to be delivered to the payee, on his producing a 
certain other note cancelled ; the cause of action to the payee on the 
first note accrues on receiving it from the banker, and is not barred 
either by the lapse of wx years from the date, or by the bankruptcy 
and certificate of the maker, which intervene between' the date of the 
note and the time of its delivery to the payee. Savage v. Aldren, 2 
Starkie, 232. 

7. If a bill filed against an attorney in vocation be entitled of the 
preceding term, and the defendant plead the statute of limitations ; he 
may show when it was in fact filed. Snell v. Phillips, Peake, 209. 

8. Where neutral debts are contracted between A. and B. much about 
the same time, and A, secures his demand from the operation of the 
statute of limitations by suing out process, this likewise will save its 
operation upon B.’s demand, so as to enable him to set it off against 
tliat of A. Ord v. Ruspini, 2 Esp. C- 569. 

9. The defendant saying to the plaintiff, “ What an extravagant bill 
you have delivered me !” is a sufficient acknowledgment to avoid the 
statute of limitations. Lawrence v. Worrall, Peake, 93. 

10. To take a demand out of the statute of limitations, a general 
acknowledgment of a debt not specifically applying to the one in ques- 
tion is, primil /acie, sufficient ; if not that, but another demand were in- 
tended, the onus of proof lies upon the defendant. Baillie and an- 
other V. Lord Inchiquin, 1 Esp. C. 435. 

11. An acknowledgment by an agent employed in the particular 
affair is sufficient to supersede the statute of limitations. Paiediorp v. 
Furnish, 2 Esp. C. 511. n. 

12. An acknowledgment by one of two persons, on whose joint ac- 
count money has been paid, takes the case out of the statute of limit- 
ations as to both. Clarke v. Bradshaw and another, 3 Esp. C. 
155. 
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13, Any acknowledgment that the demand is owing, will take it 
out of the statute of limitations ; thus an acknowledgment of a loan 
accompanied by an assertion that the party was discharged by the 
statute. Clarke v. Bradshaw and another, 3 Esp. C, 157. 

14*. An acknowledgment to a third person, though not authorized 
to demand payment, will supersede the statute of limitations. Peters 
V. Brown, 4 Esp, C, 46. 

15. An acknowledgment of the debt, though accompanied with a 
declaration by the defendant, ‘‘ that he did not consiaer himself as 
owing the plaintiff a farthing, it being more than six years since he 
contracted,’* is sufficient to take the case out of the statute of limit- 
ations. Bryan v. Horseman, 5 Esp. C. 8., S. C.4 East, 599. 

16. Where a debtor refers his creditor to a third person, the ac- 
knowledgment of that person will supersede the statute of limitations. 
Burt V. Palmer, 5 Esp. C. 145. 

17. An admission of a debt relying on a written instrument as hav- 
ing discharged it, but which proves to be no discharge in law, saves 
the operation of the statute of limitations. Partington v. Butcher, 
6 Esp. C. 66. 

18. In an action against a husband, for goods supplied to his wife, 
for her accommodation, while he odfcasionally visited her, a lettei* 
written by the wife, acknowledging the debt within six years, is td- 
missible evidence to take the case out of the statute of limitations. 
Gregory v. Parker, 1 Camp. 394. 

19. In an action against ^.,on the joint and several promissory notes 
of himself and D,tQ take the case out of the statute of limitations, it IkS 
enough to give in evidence a letter written by A, to /?, within the six 
years, desiring him to settle the money. Halliday v. Ward, 3 Camp. 
32 . 

20. Demand being made by a seaman on the owner of a ship fo«»* 
wages, which had accrued during an embargo, he said, if others paid 
he should do the same. Held, that this was a sufficient acknowledg- 
ment to take the case out of the statute of limitations. Loweth v. 
Fothergill, 4 Camp. 185. 

21. A promise by a defendant to pay a debt by instalments, when 
he is able, is sufficient to take a case out of the statute of limitations, 
without proof of time being given, or of the ability of the party. 
Thompson v. Osborne, 2 Starkie, 98. 

22. The admission of the wife, who was accustomed to conduct her 
husband s business, is sufficient to, take the case out of the statute of 
limitations, in an action against the husband. Anderson ,v. Sander- 
son, 1 Holt, 591. 

What not. 23. A promise by which a demand discharged by laches or 

effluxion of time, may be revived, must be voluntary, and not extorted 
by the terror of an arrest. Rouse v. Redwood, 1 Esp. N. P. C. 155. 

24. An answer to a demand of payment, that the bill had been 
paid, and a receipt taken, which the party would (but did not) show, 
will not supersede the statute of limitations. Birk v. Guy, 4 Esp. C. 
184. 

25. Jf a cause of action arising from the breach of a contract, to do 
an act at a specific time, be once barred by the statute of limitations, 
a subsequent acknowledgment 'by the party, that he broke the 
contract, will not take the case out of the statute. Boydell v. 
Drummond, 2 Camp. 160. 

26. A ([ualified admission by a party who relics on an objection 
which would at any time have been a good defence to the action, 

does 
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does not t^ke a case out of the statute of limitations. As where 
the drawer of a foreign bill said to the indorsee, If you had pre- 
sented the protest the same as the rest, it would have been paid. I 
had then funds in the acceptor’s hands.’* De la Torre v. Barclay and 
another, I Starkie, 7- 

27. In order to take a case out of the statute of limitations in an 
action on a promissorj^ note, it is not sufficient to show a payment by 
a joint maker of the note to the payee within six years, so as to 
tlirow it upornthc defendant to show that the payment was not made 
on account of the note. An acknowledgment by one partner to 
find another, in such case, must be clear and explicit. Holme v. 
(jreen, 1 Starkie, 488. 

28. A. is ai)plied to by the attorney of B. for the payment of a 
debt. He writes in answer, “ that he will wait on the defendant, 
when he shall be able to satisfy him respecting the misunderstand- 
ing which had occurred between them.” Held, that this was no 
such acknowledgment of a debt as would bar a plea of the statute 
of limitations; and that such evidence ought not to be left to a jury, 
as grounds to infer a new promise to pay. Craig v. Cox, 1 Holt, 
^J 80 . 


LONDON. 

It is not a breach of the bond of a broker in the city of London, to 
act as a broker concurrently with another. The Mayor, of* 
I.ondon v. Brandon, 2 Starkie, 14. 


LONDON DOCK COMPANY. 

1. A. directs the London Dock Company to deliver a quantity of 
hides belonging to him in their custody to 2?., (supposing that B, had 
purchased them from him ;) the Dock Company deliver tlicm upon an 
order purporting to be the order of /?. ; but wiiich is a mere for- 
gery, B. in fabt not having purchased the goods. 'I’he Dock Com- 
pany are liable to A,, althougli he neglected to apply to B, till four 
months afterwards, when the supposed time of credit expired. And 
although A, might, after discovering the fraud, have recovered pos- 
session of his hides from another person. Lubbock and others v. 
Inglis, 1 Starkie, 104. 

2. The London Dock Company arc liable for the negligence of 
their servants in unloading goods, although the Company derive no 
profit from their labour. Gibson v. Inglis, Esq. 4 Camp. 72. 


LOTTERY. 

1. In an action be insuring tickets in the Irish lottery, the act of 
parliament establishing such lottery must be proved. Williams epn 
lam. v. Pulley, Peake, 51. 

2. If several tickets in the lottery be insured at the same time, 
it makes but one offence. Holland v. Duffin, Peake, 58. 

3. In a (pd tarn action on the lottery act, the plaintiff cannot re- 

cover 
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cover penalties for a greater number of offences than are sworn to in 
the affidavit. Phillips v. Mendez da Costa, 1 Esp. N* P. C. 34. 

4. The offence insuring lottery tickets is edm'plete, though no 
premium is given; therefore evidence that a premium was paid Ibr 
such insurance, will support a count making no mention of we §aet, 
Phillips V. Mendez da Costa, 1 Esp. F. P. C. 60* 

5. Premiums paid for insurance in the lottery are not recoverdile 
back, since Uie assured is in pari delicto with the insurer. Drum- 
mond V. Decy, 1 Esp. C. 152. 

6. If A. pay premiums to B. for his insurance of lottery tidkets, 
part of which B, pays to C. for a re-assurance, unless a privity be- 
tween A. and C. can be established, as by proving that B. merely 
acted as C.’s a^ent, and not oni his own account, A, cannot sue C. to 
recover back his money. King v. Sctape, 1 Esp. C. 432. 


LUNACY. 

A person put in to superintend an unlicensed house for the recep- 
tion of lunatics, is liable to the penalties of 14 Geo. 3. c. 49. without 
having any share in the profits of the establishment. Budd v. Foulks, 
3 Camp. 404. 


MAIL. 

The horse mail bags being left by the mail rider after he had taken 
possession of them for a temporary purpose for two minutes, were 
stolen during his absence ; the case is within the stat. 52 Geo. 3. 
c. 143. s. 3. Rex v. Robinson, 2 Stai'kie, 485. 


MALICIOUS ARREST. 

1. An action cannot be maintained for a malicious arrest by A, 
against B.y if A. owed B. the sum for whicR he was held to bail, al- 
though B. was indebted to A* to a larger amount. Brown v. Pigeon, 
2 Camp. 594. 

2. A, W mistake sues out a bailable writ against R., and ^ives it to 
C., an officer, to be executed. C. says to B. he has a writ against 
him, but B. denying that he owed the money, C. does not take him 
into actual custody. On inquiry, the mistake is discovered, and B, is 
told he need give himself no farther trouble in the matter. However, 
he afterwards puts in bail above and incurs an expence of 14/. Held, 
that he could not maintain an action against A, for malicious arrest. 
Bieton v. Burridge, 3 Camp. 139. 

3. A plaintiff who acting under what he conceives to be sound ad- 
vice, takes the defendant in execution, after he has taken the defend- 
ant’s bail in execution, is not liable to an action for maliciously ar- 
resting the defendant, although previous to the arrest, he had notice 
from the defendant that his proceeding was illegal. Snow v. Allen, 
I Starkie, 502. 

4. In an action for a malicious arrest, the plaintiff must prove the 
slieriff’s warrant on the writ against him. Lloyd v. Harris, Peake, 
174. 


MALICIOUS 
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MALICIOUS PROSECUTION. 

1. If jI. &triki3 and B. return the blow, on which A. indicts Wliat U not. 
for an assault, the bare fact of A, having struck the first blow, is/not 
sufficient to support ap actidn for a malicious prosecution. Fish v. 

Scot, Peake, 135. 

2. If the jury deliberate before they acouit the prisoner, though he 
call no witnesses, a probable cause for tne prosecution must be in- 
ferred. Smith V. McDonald, SEsp. C.7* 


MANOR. 

There may be a valid custom in a manor within the limits of an Custom, 
ancient forest belonging to the crown, for the lord, with the assent 
of the homage, to grant parcels of the waste to be held in severalty 
by copy of court roll, and inclosed in exclusion of persons having 
rights of common. Boulcott v. Winmill, 2 Camp. 261. 


MARRIAGE. 

1 . The form of words prescribed by the rubrick for the public- Banns, 
ation of banns, need not be precisely followed, this part of the act of 
parliament being merely directory. Standen v. Standen, Peake, 35. 

2. I'he registration of a marriage is not necessary to its validity. Registration. 
Read v. Passer, 1 Esp. C. 214. Peake, 232. 

3. In civil actions, except in an action for crim. con.y cohabition. Proof of. 
acknowledgment, and reception by the family, are evidence of mar- 
riage without producing a copy of the register. Read v. Passer, 

1 Esp. C. 214. ; Leader v. Barry, Id. 353. 

4. In an action against a woman for a breach of promise of mar- Promise of. 
riage, it is a sufficient justification for non-performance, if the per- 
son, to whom she has given the promise, turn out upon inquiry to be 

a man of bad character ; but mere accusation and suspicion are not 
sufficient. The charges which she makes against him must, if capable 
of proof, be substantiated ; or they go only to the damages. Bad- 
deley v. Moi tlock and wife, 1 Holt, 151. 


MASTER AND SERVANT. 

1. To maintain an action for assaulting plaintiff's infant son •per Relation of. 
(ptod, &c,, proof of his living under bis father’s roof is sufficient evi- 
dence of service. Jones v. Brown, Peake, 233. 

2. The relation between the manager of a theatre and a performer, 

IS not sufficient to enable him to sue for the loss of the performer’s 
services in consequence of a battery. Taylor v. Neri, 1 Esp. C. 386. 

3. One who serves another with a view to a bequest at the death, Wages, 
is not entitled to remuneration ; and whether the service was with 

that view is a question for the jury. Le Sage v. Coussmaker and 
others, 1 Esp. N. P. C. 187. 

4. A slave who continues with his master after his arrival in Eng- 
land is not entitled to wages without a promise, and then only for 

the 
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the time subsequent to the promise, not being retrospective. Alfred 
Marquis of Fitzjaraes, S Esp. C. S. 

5. A servant discharged without warning, is entitled to a month's 
wages. Robinson v. Hindman, 3 Esp. C. 

6. Where a servant is hired by the quarter, if he is discharged by 
liis mavster without sufficient cause in the middle of a . quarter, he may 
recover the quarter’s wages. Gandell v. Pontigny, 4 Camp, 375. 
S. C. 1 Starkie, 198. 

7. If a servant for a year refuse to obey his master’s orders, the 
master is justified in dismissing him before the end of the year, and 
the servant cannot recover any wages. Spain v. Arnott, 2 Starkie, 

256. 

Sickness. 8. A master is liable for medicines and attendance furnished to a 

household servant. Scarman v. Castell, 1 Es[)'. C. 270. 

9. A master is not liable upon an implied assumpsit to pay for nie-^ 
dical attendance on a servant procured by the overseers of a parish, 
ill wliich the servant has met with an accident in the course of his 
e'mploy. Newby v. Wiltshire, 2 Esp. C. 739. 

Troperty ar- 10. If A, while employed as master of a ship, of whicli IL is owner, 
<]iiiretl by ser- give part of liis personal serrices to C. for a stipulated sum, and C» 
pay this into the hands of 7?., an action to recover it cannot be sup- 
ported against B, at the suit of A, Tliompson v. iTavdock, 1 Camp. 
527. 

Contract by ser- IJ. If when a master gives his servant money to buy meat for the 
viint, wluMi use of the family, the servant, instead of jiaying ready money, order 
tnnding (ipon meat OB credit, and embezzle the money, the master is not liable, 

master. Stubbing v. Heintz, Peake, 47* 

12. Where articles taken up by a servant for his master come to 
his use, the master is liable to the tradesman, though the servant had 
previously agreed to furnish them, unless the, tradesman knew of the 
agreement. Precious v. Abel, 1 Esp. C. 350. 

13. Where a master has once sent his servant to take up goods on 
trust, he will be liable for future bond fdc credit obtained by the 
servant with the same tradesman, unless due notice not to trust is 
given ; which notice, after dealing with a tradesman personally, must 
be given to the tradesman himself (acting in his business) not his 
servant. Gratland v. Freeman, 3 Esp. C. 85. 

14. Where a master regularly pays for a definite quantity of provi- 
sions furnished to the family, he is not liable for any excess, without 
proof that it was furnished by his orders. Pearce v. Rogers, 3 Esp. 
C. 214. 

15. A master is not liable to a tradesman employed by his servant 
in repairing his property, where neither had the servant authority to 
employ him, nor the tradesman grounds for presuming that he liad. 
Hiscox V. Greenwood, 4 Esp. C. 174. 

16. Where a master has once sent his servant to take up goods on 
trust, he will be liable as well for those as for future bond Jidc credit 
obtained by the servant with the same tradesman, though he had 
money from his master to pay for them. Rushy v. Scarlett, 5 Esp. 
C. 76. 

17. A master is not responsible for liquors ordered by his butler 
in the name of the master, but without his authority, unless he has 
on former occasions paid for goods ordered by him, or there is some 
other evidence to show that the butler had authority for what he did. 
Maunder and another v. Conyecs, 2 Stark, 281. 

18. The act of the servant will not bind the master in actions of 

tort 
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forty to tlie feame extent as in actions in contracts. Harding v. 

Greening, 1 Holt, 53\, 

19. No legal obligation is imposed upon a master to give his ser- Character, 
vant a character ; therefore no action lies for his refusing. Carrol v. 

Bird, 3 Esp. €. 201. 

20. An action by a servant against his master for a false character, 
whereby he lost a place, cannot be maintained, if the party demand- 
ing his character did it with a view to an action against the master. 

King V. Waring and wife, 5 Esp. C. 14*. 

21. A master, may be indicted for his servant’s misconduct done Indictment 
in. the ordinary course of his employment^ though contrary to his against master 
orders: as, where those employed by the proprietor of a newspaper for servants 
to conduct it, insert a libel therein. Rex v. Walter, S Esp. C. 21. miscon uu, 

22. A servant intending at the expiration of his service to set up Miscellaneou*. 
for himself in the same line with his master, is not prohibited soliciting 

the support of his master’s customers in that event. Nicliol and 
another v. Martyn, 2 Esp. C. 732. 

23. It is not actionable to induce a servant not to continue in his 
master's service beyond his tinK‘. Nichol and another v. Martyn, 

2 Esp. C. 732. 


MAXIMS. 

A party may object to tlie manner of doing an act il‘ it multiplies Mode or form, 
his proofs. Core v. Callaway, 1 Esp. N. P. C. 115. 

MAYHEM. 

1. It is not an offence within the clause of Lord Ellenborough’s act Statute. 

G. 3. c. 58., against maliciously cutting with intent to resist law- 
ful apprehension, if the cutting took place in art attempt to appre- 
hend the prisoner previous to any notification being made to him of 

the purpose for which he was laid hold of. Rex v. Rickets, 3 Camp. 

GH. 

2. In order to bring an offender within the clause of the statute 
43 G. 3. C.58. s. 1., for stabbing with intent to resist a lawful ap- 
prehension by a ])rivate person, for cutting a third person, it is 
essential that the person apprehending should have been present at 
the commission of the offence, or that he should be armed with the 
authority of a warrant. Rex v. Dyson, 1 Starkie, 246. 

3. SemOley the words some otlier grievous bodily harm” in the 
statute 43 G. 3. c. 58., must he construed to extend to such wounds 
only as are inflicted upon a vital part in the body. Rex v. Akcnhead, 

1 Holt, 469. 

4. In an indictment under Lord Ellenborovgli s Acty for cutting 
and maiming a sheriff'’ s officer, it is incumbent on tlie prosecutor 
not only to produce the warrant made out by tlie sheriff to the 
officer, but likewise the writ. Rex v. Meade, 1 Holt, 593. 


MESNE PROFITS. 

When the judgment in the ejectment has 'been against the Amount erf. 
casual ejector for want of appearance, the costs of the ejectment 
VoL. V. P p may 
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may be included in the damages given in the action for mesne profits. 
But where the ejectment was regularly (lefended, the taxed costs 
only can he included. Doe v. Davis, 1* Esp. C. 357. 


MORTGAGE. 

Mortgiiffee. Held, that the mortgagee of premises was liable to the vendor for 

the price of timber sold to, but not paid for, by the m1)rtgagor, and 
which the mortgagee had worked up in the buildings thereon, not- 
withstanding the Jiiortgage is afterwards rescinded from an ante- 
cedent act of bankruptcy by the mortgagor. Williams v. Shaw, lEsp. 
N.P. C. 93. 


MURDER. 

In order to make the killing a bailiff, in resisting the execution of 
mesne proce.ss in a civil action, amount to murder, it seems to be 
necessary to prove the writ, as well as the sheriff’s warrant to the 
bailift ; and such homicide will not amount to murder if the bailiff 
attempt to execute a writ without a non omittas clause within an ex- 
clusive liberty. Ilex v. Mead and another, 2 Starkie, 205, 


NAVAL STORES. 

If an information against one on statute 17 G. 2, c.40. s. 10., for 
having naval stores in his possession contrary to statute 9 & 10 W. 3. 
c. 41., appear to have been filed in consequence of a discovery on a 
search by a police-officer, the officer must be deemed an informer 
within the statute, and being entitled to a moiety of the penalty, is 
therefore an incompetent witness for the crown. Bex v, Blacklnan, 
1 Esp. N. P. C. 95. 


NEWSPAPER. 

Editor. The compiler and manager of a newspaper is the editor ^ notwith- 

standing the proprietor revises it. llcriot v. Stuart, 1 Esp. C. 438. 


NEW TRIAL. 

In penal ac- In a penal action, where there there has been a verdict for the 
defi^lant, the court will not grant a new trial, except for a mia- 
direction of the judge. Brooke q. t. v. Middleton, 1 Camp, 450. ^ 


NUISANCE. 

Bublic. 1. The owner of a vessel sunk in a navigable river is bound to 

place a buoy over the wreck ; and it is not enough to station a watch- 
man near the spot to point out the danger. Harmond v. Pearson, 
1 Camp. 515. 
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"2. A mail sotting up n noxious busiiucss iii a neighbourhood where 
sucli business has long been earned on, is not indictable for a ni.i- 
fiance, unless the noxious vapour is much increased by his nuinii- 
facturc. Rex v. Neville, Peake, 91. 

S. The owner of a vessel sunk by accident in a navigable river 
is not indictable for not removing it. Ilex v. Watts, 2 Fsp. (k 675» 

4. The owners of bootlis in a fair or market, held for more than 
twenty years past, thougli not acquiesced in, arc not indictable us 
for a nuisance. Rex v. Smith and another, 4 Esp. C. 111. 

5. The proprietor of an oven for burning coke was indicted for a 
nuisance ; it appeared that the health of the neighbourhood was not 
thereby impaired, though the vapour was offensive, nor were the 
dwellings rendered uncomfortable or untenantable : hehl, that it was 
not an indictable nuisiuice. Rex v. Davey and another, 5 Esp. C. 
217. 

6. An action will not lie for a nuisance prejudicial, not to the 
neighbourhood, but two or three individuals only ; thus, against a 
tinman for exercising his trade to the disturbance of two or three 
neighbours. Rex v. Lloyd, 4 Esp. C. 200. 

7. An action for a nuisance to a house cannot be maintained for 
that which was no nuisance to the house before a new window was 
opened in it by the plaintiff, and which becomes a nuisance only by 
that act. Laurence v. Obee, .'3 Camp. 514. 

8. It is universally the duty of the occupier of a house having an 
area fronting a public street, so to t’eiice it as to make it safe to 
passengers ; and it is no defence to an action against him for neglect- 
ing to do so, wliereby the plaintiff fell down into the area and was 
hurt, that when he took possession of the house, and as long hack 
as could be remembered, the area was in the same o[)en state as 
when the accident happened. Con]>land v. Hardingluim, Camp. 
398. 


OFITCERS. 

1. A public officer cannot qualify the duty, or limit the responsi- 
bility which the law has annexed to his office. Hide v. The Trent 
and Mersey Navigation Company, 1 Esp. N. P. C. 8f). 

2. An excise officer executing a w’arrant under statute 10(1. 1. 
c. 10. s. 13. is not liable to an action, though his search is unsucceSvS- 
ful, unless his information upon which the warrant was obtained was 
malicious and without probable cause; and even then only to an 
action upon the case, not of trespass. Cooper and another v. Booth, 
3 Esp. C. 135. 

3. Custom-house officers are not protected against the owner in 
seizing or in searching for goods as smuggled, unless the goods turn 
out to be smuggled. Rex v. Akers, (3 Esp. C. 123. n. 

4. The keeper of a prisoner who receives and detains one appre- 
hended and charged in Ins custody under a warrant, runs the risk 
of the warrant liaving been executed against the jiroper person ; and 
though acting bond fide, and without the means of ascertaining the 
identity of the individual named in the warrant, he is liable to an 
action of trespass and false imprisonment, if, by the mistake of the 

to w^pai k is directed, it was executed against another. 
Aaron v. Alexander, 3 Camp. 35. 
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OVERSEERS. 

1. Parish ofccers are bound to provide for casual poor ; and if a 
third person aftbrd relief under the pressure of inime&ate want, he 
may sue them for remuneration. Simmons v. Wilniott and others, 
3Esp. C. 91. 

2. An action lies to recover back money paid to parish officers by 
a person taken up under a warrant as the putative father of a bastard 
child, by way of bargain with the parish to be released from all 
liability respecting the child, against those who received the money ; 
although before the cmnmencement of the action they may have 
gone out of office, and accounted with their successors for so much 
of the money as was not expended on the child and its mother during 
her lying-in. However, in such action, the plaintiff is only entitled 
to recover the surplus, after these charges have been deducted. 
Townson v. Wilson, 1 Camp. 396. 

3. So, though the putative father pays the money not under duress, 
but under a mistake of law, it may be recovered back. Anonymous 
(Stainsforth v. Staggs), 1 Camp. 398. n. 564 ? n. 3. 

4^. One who is employed at a yearly salary under the appellation 
of a c comptant and^ treasurer to the overseers of a township, whose 
duty it is to receive all moneys receivable or payable by them, is a 
clerk and servant witliin the statute 39 G. 3. c. 85. Rex v. Sejuire, 
2 Stark ie, 349. 

5. All the overseers of the poor must join as co-plaintiffs, when 
suing as such, or those who sue alone will be non-suited. Newby v. 
Wiltshire, 2 C. 739. 


PARENT AND CHILD. 

1. A parent is liable for necessaries, hut not superfluities, furnished 
to his child otherwise unprovided for. Simpson v. Robertson, 1 Esp, 
N. P.C. 17. 

2. A ^)arent is bound to provide for bis infant ; and on neglecting 
this duty, will be liable to one who furnishes the child with neces- 
saries; s(Xiis, where he pays him (having discretion) an adequate 
allowanwi to provide them. Crantz v. Gill, 2 Esp. C. 471. 

3. Goods are supplied to a minor upon a fraudulent representation 
by his father, that he is about to reliuqui.sh his business in favour of 
the son ; although the credit is given to the son, yet the father deal- 
ing with the proceeds, is liable in assumpsit for goods sold and de- 
livered. Riddle and another v. Levy, 1 Starkie, 20. 


PARTICULAR OF DEMAND. 

.1. In an action of money had and received, at the suit of a pur- 
chaser against the vendor of an estate, to recover back the deposit, 
the conditions of sale not being complied with, the defendant, by a 
judge’s order, may obtain a particular of the grounds on which the 
plaintift' seeks to recover back the deposit; to which the latter will 
be confined at the trial. Rut if there lias been no particukr, the 
plaintiff may entitle liimself to a verdict by proving an infraction of 
the conditions of sale, never before mentJoned to the defendant. 
tSquirc V. 'I'od, 1 ('amp. 293. 

2. If 
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2. If the plaintiff’s particular conveys the requisite information to 
the defendant, however inaccurately it be drawn up, i| is sufficient. 
Day V. Bower, 1 Camp, 69. n. 

3. A particular of demand should specify the credits, if an}^ 
which the party meang to allow. Mitchell v, Wright, 1 Esp, C. 280. 

4. Where an action is brought to recover tfie balance of an ac- 
cbunt, a particular of the plaintiff’s demand delivered under a judge’s 
order, ought fo give the defendant credit for payments admitted to 
have been made by him, and to state the exact sum which the 
plaintiff' goes for. Addlington v. Appleton, 2 Camp. 430. 

The defendant cannot make at the trial of the cause any such 
objection to the particulars, which, if made earlier, the plaintiff* or the 
court might have rectified. Lovelock v. Chevele 5 % 1 Holt, 552. 

6. If the plaintiff’s demand is stated in his bill of particulars to be 
for goods sold and delivered to the defendant, evidence of goods sold 
by the defendant, as agent for the plaintiff, is inadmissible. Holland 
V. Hopkins, 55 Esp. '168; S. C. ; 2 B.andP. 243. 

7. Where a bill or note, being void for want of a stamp, the payee 
seeks to recover on the original consideration, he is precluded so 
doing by describing his demand in a particular, as arising on the in- 
strument. Wade V. Beasley, 4 Esp. C. 7. 

8. Interest is recoverable under a particular demanding the prin- 
cipal. Blake v. Lawrence, 4 Esp. C, 147- 

9. If the plaintiff obtain an order for the particulars of the defen- 
dant’s sett-off, and upon an application to the defendant’s attorney 
to deliver a particular under the order, he refers to another already 
delivered by his client, he is not obliged to deliver a fresh particular. 
Hatchet v. Marshall, Peake, 172. 

10. It seems that where an action is maintainable without a previous 
demand, the plaintiff is not limited by a particular delivered before 
action brought ; at least where he afterwards gives a different one 
under a judge’s order. Short v, Edwards, 1 Esp. C. 374. 

11. Although the plaintiff, after delivering a particular of his de- 
mand, cannot at the trial himself give evidence out of it, yet if the 
defendant's evidence shews that there were other items, which he 
might have included in his demand, he is entitled to recover all that 
appears to be due to him. Hurst v. Watkis, 1 Camp. 68. 


PARTNERSHIP. 

1 . Where two not partners hold themselves out as such, each clothes 
the other with those privileges of binding the firm, which real part- 
ners are usually invested with. De Berkom v. Smith, and another, 
1 Esp. N.P.C. 31. 

2. Where a partner has retired, but his name is not withdrawn, he 
is liable as a partner, unless due notice has been given, or the creditor 
knew that he had retired. Parkin v. Carruthers and another, 3 Esp. 
C. 248. . 

3. If there is an agreement between the sole owner of a lighter, 
and J5., a lighterman, that R. shall work the lighter, and that the net 
profits made by her shall be equally divided between them; ^.andR. 
are partners in this concern, and R., as well as is liable for repairs 
done to the lighter. But if the agreement between them is, that R., 
in consideration of working the lighter, shall have half her gross 
earnings, this does not constitute a partnership, being only a mode of 
paying R. for his labour. Dry v. Boswell, 1 Camp. 329. 
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4*. A <Uther es?tabli^hes ii bus'uiess ; on liis son’s coining of ftgB, 
him he shall ^}m\e a slmre in it, and holds him out to the world as biff 
eo-partner. The son acts as sucli for several yeaus ; bwt there ii 
never any thing settled as to the particular share which he sliall have. 
Under tliese cireunistances, the law will coi)sider tliat there Wai a 
partnership between the parties tlieniselves, as well as with respect 
to stningttrs ; hut not that the son is entitled to a moiety of the pro*- 
tits ; and it will be referred to a jury to say, to what share he is rea- 
sonably entitled. Feacock v. Peacock, 2 Camp. 45. 

5. If persons se])aratcly interested in aliquot parts of a ship eih- 
ploy a joint agent, they are liable in the aggregate. Pasmore v. 
PousHeld, 1 Stnrkie, 296. 

6. .i. and B. are })artners in the business of public carriers, and 

a contract betneen them. /!. finds horses and drivers for certain 
stages, and B. supplit s them for the remaining stages. They are, 
notwithstanding this (iiviti(»n of flie concern between them, respon- 
sible for the iniseondncl and negligence of their drivers and Servants 
throughout the whole distance. And it is no defence to B, that 
the servant, by whom tlie injury is committed, was the ser- 

vant of A., and hired and paid by A. alone. Weyland v, Elkins, 
] Holt, 227^; Starkie, 

Who not- 7. 'I'hird persons have no right to infer that two are general 

partners from their npp<‘aring as partners in n particular transaction. 
I)e Perkoni v. vSniith and another, 1 Esp. N.P. ('. ‘29. 

8. W'luae the profits arising from the sale of the cargo are to be 
divided in certain jnoportions in lieu of wages between the crew, 
including the captain, the different parties are not partners, so that 
each may sue the captain lor his share. Wilkinson v. Frasier, 
4 Flsp. (’. 182. 

9. Wliere there was a stipulation between A. B. and C. who ap- 
peared to the world as eo-partners, that C. should not partici{»ate in 
the profit and loss, and should not be liable as a partner, held, that 
U. was not liable as such to those who had notice of this stipulation, 
and that notice to one member of a firm was notice to the whole 
partnership, Alderson v. Pope, 1 (lamp. 404. n. 

10. If J. })urchase bullocks, and put them to depasture on j^.’s 
ground, it being agreed that the profits upon a re-sale above the 
prime cost should he etjually divided, this does not constitute a part- 
nership as to the bullocks, and upon a re-sale, A. may maintain an 
action for the price of them in his own name. Wish v. Small, 
1 (]ump. 88 1, n. 

11. 'J'here is an agreement between C., the proprietors 

of a stage coach, who divide the general profits of the concern, that 
they shall each work the coach a stage with horses, their separate 
property, and maintained respectively at their separate expence^ 
Held at N. P., that B. and C. were jointly liable as co-partner* with 
A. for the price of hay furnished at A2s request for the use of the 
Ijorses wbici) were his separate property, but were kept by him for 
the purpose of working the coach the stage allotted to him under the 
agreement. Barton v. Flarrison, 2 ("amp. 97. Overruled by the court 
of C. P. who granted a new trial, 2 Taunt 49. 

I^jriTiant. 12. A dormant partner need not be joined as a co-plaintiff. Leveck 

and another v. Shaftoe, 2 Esp. C. 468. 

13. A dormant partner is liable so long only as he shares in the 
])r<)fits, unless it was known to the creditor that he was a partner 
when due notice that he has withdrawn must be given. Evans 
V. Drummond, i Esp. C. 89. 


14. If 
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H. If several persons trade under a particular firm, and some h ith- 
cmt the concurrence of others, draw bills under that firm, ail are 
liable to an indorsee. Baker v. Charlton, Peake, 80. 

15. One partner may bind the other by borrowint» money in the 
way of their trade, even though he applies it to his own use, since 
tlie liability of a contract depends upon the state of things when 
concluded. Rothwell v. Humphreys and another, 1 Esp. C. 4*06. 

16. Where a creditor fraudulently takes the partnership acceptance 
for his separate debt, it is available in the hands of a bond fide 
holder, though not in his own. Wells v. Mastcnnan and another, 
2 Esp. C. 731. 

17. Where one or two partners, with the intention of cheating the 
other, goes to a shop and [mrchases articles such as might be used 
in the partnership business, which he instantly converts to his own 
separate use, if there was no collusion between him and the seller, 
this is to be considered a partnership transaction, and the innocent 
})artner is liable for tlie price of the goods, without proof of any 
previous dealings between the parties. Bond v. (Jibson, 1 Camp. 185. 

18. A, and C. are in partnership, and A- draws a promissory 
note, by which he promises individually to pay the money, and which 
he signed in his own name only, but prefixing to his signature, ‘‘ for 
A, C. and 7i.” this hinds the whole partnership, Lord (ialway 
V. Matthew, 1 Camp. 4'03. 

19. Where one of several })artners, with the privity of the others, 
draws bills of exchange in his own name, upon the partnership firm, 
in favour of persons who advance him the amount, which he a[>{)lies 
to the UvSe of the partnership, although the partners are not jointly 
liable on the bills, they may be jointly sued by the payees for money 
lent. Denton and others v. Rodie and another, S Campbell, 493, 

20. Where A. being member of a partnership consisting of several 
individuals drew a bill of exchange in blank in the partnership firm, 
payable to their order ; and having likewise indorsed it in the 
partnership firm, delivered it to a clerk to be filled up for the 
use of the partnership, as the exigencies of business might require, 
according to a course of dealing in other instances ; and after /L’s 
death, and the surviving partners had assumed a new firm, the clerk 
filled up the bill, inserting a date prior to A.'s death, and sent it into 
circulation : held, that the surviving partners were liable as drawers 
of the bill to a bond fide indorsee for value, although no part of the 
value came to their hands. Usher and another v. Dauncey and 
others, 4 ('ampbell, 97. 

21. After the dissolution of partnership between A. and B, and 
the advertisement of it in the Gazette, A. accepts a bill bearing date 
previous to the dissolution for the accommodation of a third person 
who indorsed it for value. B. who permits his name to remain over 
the shop in the Poultry as a member of the firm till after the disso- 
lution of partnership, and notice of it, and indorsement of the bill, is 
liable as a partner to a hojid fide holder. Williams and another 
V. Heats and another, 2 Stark. 290. 

22. If a partner who executes a charter party by the terms of the 

instrument in the cornraenceuient of it, professes to contract for him- 
self and his partner 11,, A. w ill be bound, although all the stipulations 
and obligations in the remaining part of instrument are made in the 
name of the said freighter. Thomas v. Clarke and Todd, 2 Stark. 
451. ' 

23. A. i?. and C. are part owners in a ship. A. directs /L and 
C. not to order any repairs in their joint names, and informs them 
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that he will no longer consider them as managing owners. Hepairs 
were done in their joint names upon the direction of the captain vem« 
ployed by B. and C Held, that A. was jointly liable. Gleadon 
V. Tinkler, 1 Holt, 586. 

24\ A pledge by one partner of partnership’s property will bind 
his copartner, although the pledge is made without tlieir privity and 
consent, provided the pledgee had no notice that the property was 
joint property, and there be no fraud in the transaction. Raba v. 
Ryland, 1 Gow. p. 132. 

25. A partnership may be confined to an individual concern, when 
one partner can only bind the other in relation to it. De Bertom v. 
Smith, 1 Esp. C. 29. 

26. Where a creditor, Mdien he trusts a partner contracting on 
behalf of the firm, knows that he is acting without authority, the firm 
is not answerable. Arden v, Sharpe and another, 2 Esp. C, 524^. 

27. On a dissolution of partnership, the partners become distinct 
persons, so that one cannot, without authority, by indorsing the name 
of the firm, transfer partnership securities existing belore the dissQ< 
Jution, nor are the others liable, though the proceeds are applied in 
litpiidation of the partnership debts. An authority given by the firm 
to one to settle the partnership afi’airs, does not authorize such in- 
dorsement. Abel and another v. Sutton, 3 Esp. C. 108. 

28. Tile bond fide indorsee for valuable consideration of a bill ac- 
cepted without authority by one partner in name of the firm, can- 
not sue the firm therein. Williams v. Thomas and others, 6 Esp. 
C. 18. 

29. If a bill of exchange is drawn upon a firm, and one of the 
jiartners accepts it in his own name, this acceptance binds the copart- 
nership. Mason v. Ramsay, 1 Camp. 384. 

30. il‘ A. and B, are in partnership, iuul, C, owes them a sum of 
money on the partnership account, a receipt for this given by A. 
upon setting oft* a private debt due Irom hiniselt to C. v/ill be a bar 
to an action by A* and B* against C. for the debt due to the partner- 
ship; but if, after a dissolution of partnership between A. and /i., 
and a notice in the Ciazette that all debts due to the partnership shall 
be paid to R., A, colJusively gives C. a receipt for the debt, dated 
anterior to the dissolution of the partnership, the rccei[)t is void, and 
an action may still be maintained against C. for the debt, in tlie 
names of A. and jf?. Henderson v. Wild, 2 Camp. 561. 

31. If after a dissolution of partnershij), and notice of this pub- 
lished in the London Gazette, and sent round to the customers of 
the house, one of the partners carries on the business under the old 
lirm, and draws and accepts bills in that firm, the other partners are 
not hound to apply for an injunction against his doing so, and are 
not liable upon such bills to a person ignorant of the dissolution of 
partnership. Newsome v. Coles, 2 Camp. 617. 

32. After the actual dissolution of a partnership between A. and 
7L, A, accepts a bill in the name of the partnership, bearing date be- 
fore the dissolution ; an indorsee who takes the bill without notice of 
the dissolution, cannot enforce the bill against B. Wrightson and 
another v. Pullan and another, 1 Stark. 375. 

33. One co-partner cannot bind another by drawing a bill in the 
ytame of the firm, for the discharge of his own private debt, without 
the knowledge of his co-partner; and this defence may be set up by 
the latter in an action by the indorsee of the bill, without giving any 
notice of his intention to dispute the consideration. Green v. Deakin 
and others, 2 iStark. 347. 

19 34. By 
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SI*. By taking the separate bill of one partner in lieu of the part- 
nership acceptance due, the partnership are discharged. Evans v. 
Drummond, 4* Esp. C. 31. ^ 

35. If a tradesman having furnished a ship, owned by several with 
stores, Betties with oqe part-owner upon the footing of a sole respon- 
sibility, as by taking his separate bill for the amount, the others are 
thereby discharged, Reed v. White and others, 5 Esp. C. 122. 

36. The plaintilf holding a bill of exchange as a security from three 
partners after the dissolution of the co-partnership, and after the 
bankruptcy of one of them, takes the notes of one of them as a col- 
lateral security, without the knowledge of the other partners, and 
retains the original security in his hands, this does not discharge the 
other partners, Bedford v. Deckin and others, 2 Stark. 178. 

37. The assignees of a bankrupt partner, cannot recover partner- 
sliip effects, retained by a third person under orders from the solvent 
partner. Wood and another v. Thwaites, 3 Esp. C. 24*5. 

38. After a secret act of bankruptcy committed by one of two co- 

partners, the other cannot by an indorsement in the name of their 
firm, transfer negotiable securities, which existed before the act of 
bankruptcy. Rarnsbottom v. Lewis, 1 Camp. 279. • 

39. A, receiving a bill of exchange in payment for part of a lot of 
cuttlci jointly purchased by himself and J?'., indorses the bill to i?., and 
i?. indorses it over ; the bill is dishonoured, and B. promises to pay 
to A. half of the amount, if he will take it up ; held, that A,, after 
taking it up, cannot maintain an action against R. whilst the partner- 
ship iiccount remains unliquidated. Robson v. Curtis, 1 Stark. 78. 

40. A, agreed to supply B. with a manuscript work to be printed 
!>y B*, tin* profits of which are to be equally divided. B. may main- 
tain an action at law against A* for refusing to supply the manu- 
script. For this is not an action for partnership profits, but for re- 
fusing to contribute the labour of the defendant towards the attain- 
inerrt of profits. It would be a good defence to such an action to 
show that the intended publication was of an illegal nature, but this 
is not to be presumed, the work itself not being produced. Gale 
and anotlier v. Leckie, 2 Stark. 107. 

41. One of several partners, as brewers, transfer the premises to 
A who buys books, and carries on the same business there. The other 
partners are not entitled to the possession of these books, the con- 
tents of which do not relate to any entries anterior to A, *s entry. 
Dove v. Wilkinson and Spurvey, 2 Stark. 287. 

42. Upon a dissolution of a partnership, and a mutual statement 
and settlement of accounts, there is an implied promise in law, on 
the part of him against whom a balance is found, to pay his co- 
j>artner ; and an express promise to pay is not necessary. Rackstraw 
V. Imber, 1 Holt. 368. 

43. When partners dissolve their partnership, it is incumbent on 
t4iem to publish the dissolution in the Gazette, or they will all be liable 
to creditors who did not know of the dissolution, and delivered goods 
to one thinking he was dealing with all. Gorham v, Thomson, 
Peake, 42. 

44. When partners dissolve their partnership, they should send 
notice to all persons who have trusted them as partners; a notice in 
the Gazette is not sufficient to discharge them, as against those 
j>ersons who have not seen it. Graham v. Hope, Peake, 154. 

45. If a dissolution of partnership is not made known in a suitable 
manner, it continqes on with respect to innocent third persons. 
Godfrey v. Turnbull, 1 Esp. C. 371. 
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46. Notice Oi dissolution of partnership, as against tdl hut for- 
mer customers, may be by the Gazette ; and against these too, if they 
take in that document. Godfrey v. Turnbull and another, 1 Esp. 
G. 371. 

47. If a dissolution of partnership is not made known in a suitable 
manner, it continues on with respect to innocent third persons. Par- 
kin V. Carruthers and another, 3 Esp. C. 248. 

48. A change of partners in a banking house is sufficiently notified 
to the customers of the house by a change in the printed cheques. 
Barfoot v. Dickenson, 3 Campb. 147. 

49. A partnership is commenced by articles unsealed, in which is 
contained an agreement for a co-partnership deed, and such partner- 
ship may at any time be dissolved by parol ; and although one part- 
ner refuse to sign the deed, when tendered to him, he is not thereby 
precluded from recovering a balance due to him on the partnership 
account in an action of assumpsit. Ilackstraw v. Imber, 1 Holt, 
368. 

Joinder in ac- 50. A partner cannot join in a suit for a demand contracted to the 
tion. firm before his admission. Wilford and another v. Wood, 1 Esp. 

N.P.C. 182. 

51. If one of several partners promise individually to pay a debt, 
he will not be allowed to shew that it was due jointly from himself 
and his co partners. Murray v. Somerville, 2 Camp. 99 n. 

52. A merchant carrying on trade on his own separate account, 
introduces into his firm the name of a clerk, who has no participation 
in profits or loss, but continues to receive a fixed salary. Held, that 
in an action on a bill of exchange, payable to the order of this firm, 
the clerk will be joined as a plaintiff. Guidow v. Hobson, 2 Camp. 
302. 

53. A father that holds out to the world that his son is his partner, 
and who sends bills and signs receipts in their joint names, in an ac- 
tion brought in his own name, is not precluded from shewing, that 
his son is not a partner. Glossop v. Col man & others, 1 Starkie, 25. 

54. A part-owner of a vessel, who orders supplies on his own ac- 
count, without mentioning any co-partners, cannot plead in abatement 
that these arc co-partners who ought to have been joined, the plaintiff 
being ignorant that there were other part-owners. Baldney and ano- 
ther V, Ritchie, 1 Starkie, 338. 


PARTY WALL. 

P«n»lty. The master builder, not the owner of the house, is liable to the 

penalty inflicted by st. 14 Geo. 3. c. 78. s. 67. Meymot v. Southgate, 
3 Esp. C. 223. 


PATENT.* 

Suhjectaof. 1. Sensible that if a patent be taken for more of a machine than 

is strictly the inventor’s own addition or improvement, it is not good. 
Hill V. Thompson, 1 Holt, 636. 

2. A patentee in the specification, sums up the principle in which 
his intention consists ; if this principle be not new, the patent can- 
not be supported, although it appear, that the application of the 
prifieiple, as described in the specification, is new. Hex v. Cutber, 
1 Starkie, 354* 


3. A 
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$, A patent is void. Ist, If the specification omits any ijt^edient, Specification, 
which, though not necessary to the composition of the thing, for 
which the patent is claimed, is a more expeditious and beneficial 
mode of producing tlie manufacture ; and, ^ly. If, previous to the 
patent being granted, the article has been publicly vended (though 
only four months) by’ the patentee himself. Wood and Son v. Zim* 
mer and another, 1 Holt, 58. 

4. Sembley that a patent should be a general index to the specifi- 
cation, and state in substance and outline what is thereafter set out 
in circumstance, and detail in the specification. Hill v. Thompson, 

1 Holt, 636. 

,5. In the specification of a patent for an improved instrument, it is 
essential to point out precisely what is new and what is old ; and it is 
not sufficient to give a general description of the construction of the 
instrument, without making such distinction, although a plate is an- 
nexed, containing a detached and separate representation of the parts 
in which the Improvement consists. Macfarlane v. Price, 1 Starkie, 

199. 

6. A patent of an improved mode of lighting cities, towns, and 
villages, is not supported by a specification describing an improved 
lamp. Lord Cochrane v. Smethurst, 1 Starkie, 205. 

7. A brush di tiering from a common one in no other respect than 
in the circumstance that the hairs or bristles are purposely made of 
unequal lengths, is improperly described in a patent for a new inven- 
tion, as a tapering brush. Rex v. Metcalf, 2 Starkie, 249. 

8. A patent, dated the 10th of May, contained a proviso that a spe- 
cification should be enrolled within one calendar month next, and im- 
mediately after the date thereof. The specification was inrolled on 
the 10th of June following. Held, that the month did not begin to 
run till the day after the date of the patent, and that the specifica- 
tion was in time. Watson v. Pears, 2 Camp, 294. 


PAWNBROKER. 

One employed to sell goods by commission pawns them ; the Redemption by 
owners of the goods may maintain trover against the pawnbroker, *be true owner, 
after a demand and refusal, although the duplicate has not been ten- 
dered according to the statute 39 <Sr 40 Geo. 3. c. 99. s. 5. Peet and 
another v. Baxter, 1 Starkie, 472. 


PAYMENT. 

1. Where a debtor pays money to his creditor, who was in this case ApproprUtion 
a banker, without a specific appropriation, the creditor may apply it 

in payment of his debt. Hariimersley and another v, Knowly s, 2 Esp. 

C. 666. 

2. A, having a legal claim against B,, on bills of exchange ac- 
cepted by B,, and having also possession of a deed of mortgage, 
executed by B. to a third person, of which he might compel an as- 
signment, in equity B* pays money to A» on account, without preju- 
dice to his claim on any securities. The law applies the payment to 
the bills of exchange. Birch and another v, Tebbutt, 2 Stark. 74. 

. 3. Security having been given by a surety for goods to be supplied 

to 
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lo his principal, and not in respect of a previously existing debt, 
goods are subsequently supplied, and payments are from time to 
time made by the principal, in respect of some of which discount is 
allowed for prompt payment, it is to be inferred in favour of the 
surety, that all these payments were intended in liquidation of the 
latter account, Marryatt’s v. White, 2 Stark. 101. 

4*. Where by the custom of trade the money for bills given is pay- 
able at a future day, and in the interim the payee, v or his agent who 
procured them, becomes insolvent, the drawer may countermand 
payment, though the agent had the money in his hands. Puget de 
Bras v. Forbes and another, 1 Esp. N. P. C. 117. 

5. A. accepts a bill, made payable at the house of the defendants, 
which is indorsed to the plaintiffs, who discount it. The bill is pre- 
sented to the defendants, when due, and dishonoured. Two days 
afterwards the money to take up the bill is remitted to defendants, 
and they are tequested to follow it, in whosoever hands it maybe. 
They tender the money to the plaintiffs, who had sent back the bill, 
the day before, to the drawers. Meantime the defendants receive 
an order iVom a house (to which the letter inclosing the remittance 
referred them for advice) ,to hold the money to the credit of that 
house, as they had, by the desire of the acceptor, advanced him 
to the amount of the money then in the defendant’s hands, for the 
purpose' of taking up the bill.* Held, that this was a sufficient coun- 
tiirmand of the money on the part of A. ; and that the defendants 
were not liable to an action for money had and received, brought by 
the plaintiffs, on their again getting back the bill into their posses- 
sion. Stewart and another v. Fry and another, 1 Holt, 372. 

' 6. A payment made under a threat to distrain, but to which the 
party khowa that the payee is not entitled, cannot be recovered 
back or set off. Knibbs v. Hall, 1 Esp. N. P. C. 84. 

7. If a party pay money demanded on a claim which he knows* to 
he unfounded, and for which he is sued, he cannot recover it back, 
though he declared at the time that he would bring an action for it. 
Brown v. M‘Kinally, 1 Esp. C. 279. 

8. Where money has been paid under compulsion of legal process, 
which is afterwards discovered not to have been due, it cannot be 
recovered back. Harriot v. Hampton, 2 Esp. C. 54*6 ; S. C. 7- 
T. R. 269. 

9. Money paid voluntarily, and not through mistake or compul- 
sion, cannot be recovered back. Cartwright v. Rowley, 2 Esp. C- 723. 

10. Where money has been paid as the consideration of a promise 
which the party has not the power of performing, it may be recovered 
back. Ricliards v. Bossett, 3 Esp. C. 102. 

11. Money obtained by extortion may be recovered back, though 
the defendant has by the extortion incurred a penalty ; hence in debt 
iigainst a sherifT s officer, under statute 32 Geo. 2. c. 28. if the plain- 
tiff’s evidence on the special count is deficient, he may recover the 
excess beyond the lawful fee under that, for money had and received. 
Lovell v. Simpson, SEsp. C. 153. 

12. Money voluntary paid for an illegal demand cannot be re- 
covered back. Dawson v. Remnant, 6 Esp. C. 24. ; Fulham v. Down, 
Id. 26. n. 

1 3. Money paid under a mistake of fact known to the person to 
whom it is paid, may be recovered back ; thus, money paid by the 
father of a bastard child, under an order of filiation, as for expences 
which in fact were not, nor could be incurred by the parish. Hodg- 
son V. Williams, 6 Esp. C. 29. 


14. If 
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14. If an insurance broker, when a loss happens upon a policy 
which he has effected, pays the assured the full amount of the money 
subscribed, he cannot recover back any part of it, upon the ground 
that before the loss happened, one of the underwriters upon the 
policy had become insolvent, and that he was not aware of this fact 
when he paid the money. Eagar v. Beunstead, 1 Camp. 4*11: 

15. A, pays a sum* of money into a banker's for a specific purpose ; 
the banker’s clerk, by mistake, pays this money to B» who has no 
right to it. Heidj that A. cannot maintain an action against to 
recover it back. Rogers v. Kelly, 2 Camp. 123. 

16. If goods are delivered generally of the sort ordered, the price 
cannot be recovered back in an action for money had and received 
as upon a failure of consideration, however bad their quality may 
be, and although they are quite unfit for use. Fortune v. Lingham, 
2 Camp. 416. 

17. The plaintiff having paid an attorney the amount of bis bill, 
cannot, after a reduction of the bill by taxation, recover the differ- 
ence. Gower v. Pokin, 2 Stark, 85. 

18. Where money is advanced to A, as the manager of an institu- 
tion, for the purpose of purchasing shares therein, and there is no 
proof of a misapplication of the money by him, the person advancing 
it cannot recover it back from A. on the failure of the institution. 
To enable the person advancing to recover from A.y he must show 
either fraud in the receipt of the money, or a misapplication of it. 
Lloyd v, Sandilands, 1 Gow. p. 13. 

19. A post dated cheque is drawn upon a banker; but on the day 
on which it purports to have been drawn, the maker informs the 
holder that the banker has no funds to meet the cheque, and cir- 
cumstances are disclosed to the holder, from which he must infer the 
probable insolvency of the maker. The holder, however, presents 
the cheque to the banker, and obtains payment of it ; but he does 
not communicate to the banker, (who is wholly ignorant of all the 
circumstances) what had fallen within his knowledge. Qiuere, 
whether, under these circumstances, the holder can retain the money 
against the banker, who made the payment under an ignorance of 
the real circumstances of the case? Afterwards decided by the 
court that he could not retain it. Martin v. Morgan, 1 Gow. p. 123. 

20. If the consignee, to get his goods delivered to him, pay more 
than the net weight amounts to, he may recover back the surplus in 
an action for money had and received. Geraldes v. Donison, 
1 Holt, 346. 

21. Payment of the demand after writ sued out, is no stay of pro- 
ceedings, unless the costs are likewise paid. Toms v. Powell, 6 Esp. 
C. 40. 


PEER. 

A peer defendant in a criminal prosecution, is not entitled to sit 
covered in court, or have a place assigned to him. Rex v. Lord 
Abingdon, 1 Esp. C. 228, 
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PENAL ACTION. 

In a penal action the plaintifF is at liberty to show the action oom- 
Bpenced within a year, as well after as before the objectkai, that it 
does not appear on the record is made. Maugham qui tarn v. Wedkw, 
16 ^. 


PENALTY. 

Where a person binds himself in an agreement to pay a certain 
sum of money in case of a breach of the terms of it on his part, and it 
is therein stated ‘‘ that the sum mentioned is to be considered as liqui- 
dated damages,"' semhle^ that in an action upon Uie agreement, the jury 
are bound to give the plaintiff the whole money ; and that such sum is 
not to be considered as a penalty, but as damages ascertained between 
the parties. Barton v. Glover, 1 Holt, 43. 


PERJURY. 

1. If an answer to a bill filed by A. for redemption of lands as- 
signed to him by J9., the defendant swear that he had notice of the 
assignment, and therefore insists on taking another bond debt due 
from to his mortgage, this is a material fact on which perjury 
may be assigned. Rex v. Pepys, Peake, 1 38. 

2. An indictment for perjury cannot be supported where the truth 
or falsehood of the fact sw^orn to depends upon the construction of 
a deed, Rex v. Crespigny, 1 Esp. C. 286. 

8. An answer on oath (to a bill in equity), though improperly en- 
titled, constitutes, if false, the crime of perjury. Rex v. Ro[>cr, 
1 Starkie, 531. 

4. Ifa witness who is a Scotch covenanter be sworn on the testa- 
ment, and afterwards at the desire of the counsel according to the 
ceremomr of his own country, he may be indicted as having sworn 
on the lestaraent. Rex v. M‘Carther, Peake, 155. 


PILOT. 

A pito who has the steering of a ship is liable to an action for an 
injury done by his personal misconduct, although a superior 
is on board, Stort v. Clements, Peake, 107. 


POOR. 

One who occupies a house as surveyor to the navigation of the 
river Lee, under the trustees of that river, held to be liable for poor's 
rates, although by act of parliament the tolls, &c. are exempted 
from being rated, and although the trustees have no beneficial in- 
terest, but act for the public. v. Armstrong and others. 

2 Starkie, 543. 


POST. 
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POST. 

A person remitting money by the post should deliver the letter at Remittance by. 
the general post-office, or a receiving-house appointed by that office, 
and not to a bell-man^in the street. Hawhins v. Rutt, Peake, 186. 


POWER. 

An estate is settled to the use of such person, See, as. ./. shall Execution of. 
by any writing, &c. signed, sealed, and delivered by him in the pre- 
sence of two or more witnesses direct, limit, or appoint. J. B, may 
execute this power by his will, signed, sealed, and delivered in tlie 
presence of three witnesses. Doe ex dem. Delegal and otliers, V. 

Holloway, 1 Starkie, 431. 


PRINCIPAL AND AGENT. 

1. Merchants in London receive from a mere stranger residing Relation of 
abroad a bill of lading of certain goods in a letter requesting tliem to 

effect insurance. They declining to do business for the consigner, 
but acting bond Jide with a view to his interest, indorse the bill of 
lading to a friend of his, who receives the goods, and, afterwards 
fails with the proceeds in his hands. Held, that the merchants, by 
indorsing the bill of lading, were liable to the consigner for the 
amount. Corlett v. Gordon and another, 3 Camp. 472. 

2. If an agent advise his principals to trust one who has been re- Identity of. 
presented to him by another as a man of credit, who trust him ac- 
cordingly, they cannot sue the author of the representation, if the 

agent knew at the time that it was false. Cowen and another v. 

Simpson, 1 Esp. C. 290. 

3. Where colonial produce is sold through the intervention of a Commiswon. 
broker, by the usage of trade in London (which was held to be valid), 

he is entitled in all instances, (if there be no express stipulation to 
the contrary), to half per cent, commission from the purchaser, as 
well as from the seller. Eicke v. Meyer, 3 Camp. 412. 

4. By the usage of trade in London^ a broker who acts as such in 
chartering a ship to the Baltic, is entitled to a commission of 5 per 
cent, upon the amount of the freight. Cohen v. Paget, 4 Camp. 96. 

5. A factor who has been guilty of gross misconduct in selling 
the goods of his principal, is not entitled to deduct for commission in 
an action for money had and received to the use of his principal. 

White V. Chapman, 1 Starkie, 113. 

6. A broker who procures a charter party for a vessel to Rio 
Janiero, where a gross sum is to be paid for the voyage out and 
home, is entitled on a <juantum meruit to 5 per cent, on the gross 
sum, although the payment of part be contingent on the arrival of 
the vessel home. Roberts and others v. Jackson and others, 2 Starkie, 

225. 

7. Commission of 5 per cent, on tlie sum laid out allowed to a 
surveyor on a quantum meruit, Ghaproan and others v. De Tastet, 

2 Starkie, 294. 

8. If A, has been in the habit of subscribing jB.*s name with his autfacH 

consent J*'*!- 
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consent to policies, an authority for future subscriptions will be 
taken for granted. Neal v. Erving, 1 Esp. N. P. C. 

9. If a broker is employed to make one particular purchase of 
goods of ascertain description and price, the principal will not be 
bound by his contract if the broker departs from his instructions in 
either of those particulars. Secus, in the cases of a factor or general 
broker. East India Company Hensley, 1 Esp. N. P. C. 112. 

10. Under deputation, all reasonable powers necessary to attain 
tlie end in view, may be presumed to have been given ; therefore one 
against whom an award has been made by employing an attorney 
“ to do what is needful in the business,” authorizes his taking any 
steps necessary to carry the award into execution. Dawson v. Sir 
Robert Lawley, 4 Esp. C. 65. 

11. An agent with discretionary powers to exceed the price 
named by his principal, binds the principal by so doing. Hicks v. 
Hawkin, 4 Esp. C. 114. 

12. To affect an employer with a warranty made by his agent on 
a sale, it must be made at the time of the sale. Helyear v. Hawke, 
5 Esp. C. 72. 

IS. If a master entrusts his servant to sell a horse, and gives no di- 
rections respecting the warranty, he is bound by the warranty of the 
servant. Helyear v. Hawke, 5 Esp. C. 75. 

14. An agent proved to have authority to sign a policy, will be pre- 
sumed to have authority to adjust it. Richardson v. Anderson, 
1 Camp. 43. n. 

15. An agent employed generally to do any act, is authorized to 
do it only in the usual way of business. Therefore as stock is sold 
usually for ready money only, a broker employed to sell stock can- 
not sell it upon credit, without a special authority, although acting 
bond Jidcy and with a view to the benefit of his principal. Wiltshire 
V. Sims, 1 Camp. 258. 

16. A servant employed to sell a horse and receive the price, has 
an implied authority to warrant the horse to be sound ; and in an 
action upon the warranty, it is enough to prove that it was given by 
the servant, without calling him, or shewing that he had any special 
authority for that purpose. Alexander v. Gibson, 2 Camp. 555. 

Reference by 17. An agent who underwrites and settles losses for another, lias 
an implied authority from him to refer a dispute about a loss to ar- 
bitration. Goodson and another v. Brooke, 4 Camp. 163. 

Contract by 18. Held to be a lawful usage in the Irish provision trade, that a 

agent. general authority to a broker to sell expires with the day on which it 

is given, and that a contract for tlie sale of goods afterwards entered 
into by the broker, is not binding on the principal. Dickinson v. 
Lilwall and another, 4 Campbell, 279. ; S. C. 1 Starkie, 128. 

19. A promise made by the book-keeper of a carrier at the office, 
to make compensation for the loss of a parcel, is not binding upon the 
carrier, unless the book-keeper be shown to be his general agent. 
Olive V. James, 2 Stark. 181, 

20. It is not necessary that a broker should insert the name of bis 
principal, in a contract which he makes for him. It is sufficient, if, 
upon demand of his contract-book, he be ready to produce it, and 
the name of his principal be recorded there. Kemble and others v. 
Atkins and another, 1 Holt, 427. 

21. The course of dealing between the principal and the broker 
may authorize the latter to make contracts for the principal, in his 
(the broker's) own name, which will bind the principal to a perform- 
ance. Kemble and others v. Atkins and another, 1 Holt, 427. 

22. Although 
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22. Although afhctor sells goods as a principal, yet, if before they be Contract by 
all delivered, and before any part of them be paid for, the purchaser be 
informed that they belonged to a third person ; in an action by the 

latter for the price of them, the purchaser cannot set off a debt due 
to him from the factor, Moore v. Clementson, 2 Camp. 22. 

23. If goods be sold by a broker without disclosing his principal, 
the purchaser is justified in paying him in a different manner from 
that stipulated for by the terms of the contract. Aliter, where the 
principal is disclosed at the time of sale. Blackburn v. Scholes, 

2 Camp. 343- 

24. The circumstance of persons selling goods being described in 
the catalogue of sale as sworn brokers, is not sufficient notice to the 
purchaser that they are only agents, to prevent him from dealing 
with them as principals. Blackburn v. Scholes, 2 Camp. 343, 

25. Payment to the agent is payment to the principal, so as Payment to 
to charge him with the receipt. Matthews v. Haydon, 2 Esp. agcyit. 

C. 510. 

26. If an agent employed to sell, receive part only of the price, 
the principal cannot sue for it till the transaction is closed, unless it 
be through the agent’s fault that the whole has not been obtained ; 
since otherwise there might be many actions brought where a single 
right only existed. Vorden v. Parker, 2 Esp. C. 710. 

27. If goods be bought by a broker, the principal is liable to the 
vendor if called upon wJien payment becomes due ; although he has 
previously paid the price of the goods to the broker. Secus^ if the 
day of payment be allowed to pass by, without any demand being 
made upon the principal. Heymer v. Seuvcrcropp, 1 Camp. 109. 

180. c. 

28. If the owner of goods allow the broker, through whom he sells 
them, to sell them as a principal, the purchaser of goods so sold, is 
discharged by paynient to the broker in any way which would have 
been sufficient, had he been the real owner. Coates v. Lewis, 

1 Camp. 444. 

29. A tender of money to an agent authorized to receive pay- 
ment, is a good tender to the creditor himself. Goodland v. Blewith, 

1 Camp. 477. 

30. A payment by the vendee, of goods to the broker, is good, if 
the name of the principal be not disclosed, although the vendee knows 
that the broker sells for some unknown principal. Campbell and 
another v. Hassel and another, 1 Starkie, 233. 

31. And it makes no difference in such case, whether or not the 
broker act under a del credere commission. Ibid. 

32. But a payment in such case would not be good if it varied 
from the original terms of the contract. And evidence of a custom 
to that effect is not admissible. Ibid. 

33. And the terms being a bill at four months, two and a half dis- 
count for ready money, prompt in fourteen days ; a payment by bill 
at two months, deducting one and a half discount, is no payment as 
against the principal, although he makes no demand till after the ex- 
piration of tne time of credit. Ibid. 

34. A. is employed by B, and Co. as their broker ; he sells goods, 
the property of his principals, lying in the London Docks, to C., and 
draws a bill of exchange in his otv7i name, which C. accepts -for the 
amount, and pays. A.Decomcs a bankrupt ; B. and Co. disavow the 
transaction, and call upon C. for payment ; C. refuses to pay, alleg- 
ing that he had already paid the broker, and king’s trover for the 

VoL. V. Q c| goods 
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goods against /?. and Co., and the treasuret of the London Bocks, 
Held, that inasmuch as B, and Co. had suffered their broker, upon 
^ome occasions^ to draw bills in his own name, without mention of them 
as liis principals, they were bound by the payment which had been 
made to him by C. in the present case ; that the action will lay 
against B. and Co., but that the treasurer was entitled to an 
acquittal. Townsend and others v. Inglis and others, 1 Holt, 
278. 

35. A demand of rent by the agent of a bailiff appointed to destrain 
is null ; therefore proof of such demand will not support a replication 
of a subsequent demand and refusal to a plea of tender in^replevin. 
Pimin v. Grevill, 6 Esp. C. 95. 

36. If goods be delivered to to be sold by him in a particular 
place, although he be unable to sell them there, he has no right to 
send them elsewhere, under the care of another person in search of a 
market. Catlin v. Dell, 4 Camp. 183. 

37. A broker who sells to pay himself his advances on the proper- 
ty l^y order of the principal, may sue the vendee on the contract, 
notwithstanding the subsequent bankruptcy of the principal, and 
though the sale note describe the property as belonging to the 
principal ; he may also declare generally as on a sale by himseli*. 
Atkyns and another v. Amber, 2 Esp. C. 493. 

38. A person who ships goods in an English port, as the agent of 
the owner of the goods resident abroad, and pays the freight for 
them, may maintain an action in his own name for not delivering them 
^^cording to the bill of lading. Joseph and others v. Knox, 3 Camp. 

39. It seems that an agent may withhold the goods of his principal 
by proving a clear title in a third person. Laclough v. Toule, 3 Esp, 
C. 114. 

40. Where a factor upon selling goods takes a security payable to 
liimself from the purchaser, and gives his own security to the princi- 
pal for the net proceeds, without disclosing the name of the pur- 
chaser; it the latter become insolvent before paying his security, 
the factor cannot compel the principal to refund the money received 
by him as the price of the goods. Simpson and another v. Swan, 
3 Camp. 291. 

41. Where an agent receives a remittance for his principal, he is 
not liable to pay interest thereon, unless he make use of it. Rogers 
V. Boehen and others, 2 Esp. C. 704. 

42. If bankers pay a cancelled cheque drawn by a customer, under 
circumstances which ought to have excited their suspicion, and in- 
duced them to make enquiries before paying it, they cannot take 
credit for the amount. Scholcy v. Ramsbottom, 2 Camp. 485. 

43. Where a man is known to act merely as an agent, where the 
principal is known, and there is no express engagement by the agent, 
nor circumstances whence it may be inferred that the credit is given 
to him, the rule is that the agent, though the person immediately 
making the contract, is not personally liable. Owen v. Gooch, 2 Esp. 
C. 567. 

44. Though in general the title of the principal cannot be tried in 

an action against the agent, yet by persisting after notice the agent 
C^1^3 ^ principal. Hardacre v. Stewart, 5 Esp. 

45. If an agent appointed to receive money agree with his princi- 
pal to pay it when receivbd to a third person, the latter may on re- 
ceipt sue the agent. Stevens v. Hill, 5 Esp. C. 247. 


46. In 



DiGfiST.] PRINCIPAL AND SURETY. 




46. In an extensive business it is known that sometimes the princi- 
pal does not appear, but' it is otherwise in small concerns ; in the for- 
mer therefore an agent who conducts the trade is not liable as a 
principal, in the other he is. Turrel v. Collet, 1 Esp. C. 320. 

47. A; in London^ acts as the agent of R. and Co. at Paris, for a 
small commission upon their general business. and Co. requests 

A, to remit them a bill on Portugal, which A, accordingly does, and 
indorses it. The indorsement being without qualification, A. is liable 
upon the bill, in an action brought against him by B. and Co. Goupy 
V. Harden, 1 Holt, p. 342. 

48. An action may be maintained against, an incorporated water 
works company, where workmen employed by persons who contract 
with the company, to lay down pipes for conducting water through 
a public street, do the work in a negligent manner, whereby an indi- 
vidual passing along the street receives an injury. Matthews v. West 
London Water Works Company, 3 Camp. 403. 

49. If an order be given to an agent to deliver up any thing of 
which he had the management, his agency respecting it ceases as 
soon as he has delivered it up ; and if he afterwards lay out money 
upon it for the benefit of the owner, this is a voluntary payment. 
Eaniiston v. Wright, 1 Camp. 88. 

50. A. residing at X. employs B, to reside at y. to procure pay- 
ment of a bill there, and he remits the produce direct to him at A"., 

B, receives payment of the bill, but remits the produce to a third 
person at Z. for A.'s use, whereby the whole gets into the hands of 
A,'s creditors, A. cannot maintain an action for money had and re- 
ceived against J5. to recover the amount of the sum received in pay- 
ment of the bill. Duncan v. Skipwith, 2 Camp. 68. 

51. A* in London consigns goods to the firm of B* and C. at 
Hamburgh for sale upon a del credere commission. B. in Londo7i 
makes advances to A. to be repaid out of the proceeds ; B. and C. 
with the proceeds purchase bills for A,, which they transmit to B. in 
London, specially indorsed to him, and these bills, whilst they are in 
/?.’s hands, are dishonoured ; B, and C. must bear the loss. Lucas 
and others v. Groning and others, 1 Starkie, 391. 

52. A, and Co. of Liverpool, employ R, and Co. as their bankers 
there : R. and Co. keep an account in Londoji with /. and L, yf. 
and Co. have no account with 7. and L. ; A. and Co. direct their 
agents in London to pay monies to “ their account ” at the house 
of 7. and 7. As A, and Co. had no account of their own with 7. and 
7., but through the medium of R, and Co. of Liverpool, and as their 
agents had been in the habit of paying monies of A, and Co. to the 
account of R. and Co., at the house of the London bankers of /?. and 
Co. ; Held, that the direction of A. and Co. to their agents, to j)ay 
to “ their account ” was sufficiently complied with, by a payment 
made to the account of R, and Co. as the agents had been in the 
habit of doing. Breed and others v. Green and another, 1 Holt, 
204. 


PRINCIPAL AND SURETY. 

1. Where notice to a surety of the principafs default is essential, 
the want of immediate notice is sufficiently explained by proof that 
the surety had quitted his liouse, and due enquiries had been made 
for him without success. Harrison v. Fitzhenry, 3 Esp. C. 240. 
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2. One of two joint sureties who has been compelled to pay the 
whole debt may recover contribution against the other, unless it was 
at his request that the other became surety. Turner v. Davies, 
2 Esp, G. 478. 

3. Where three gave a bond of indemnity, jointly and severally , 
and two paid the sum of indemnification (eaoh half it is assumed), it 
was held, that they could not join in an action of money paid against 
the third for contribution. Kelby and another v. Steel, 5 Esp. 
C. 194. 


PRIZE. 

1 . A person who while regularly licenced as a prize agent, receives 
orders for prize money from seamen, is not guilty of an offence 
within 49 Geo. 3. c. 123. s. 35., by receiving payment of these 
orders after his licence has expired. Rex v. Davies, 4 Camp. 
48. 

2. An order for the payment of prize-money under the statute 
49 Geo. 3. c. 123. s. 13., where the certificate required by the statute 
is signed in blank by the officers of the ship, on board of which the 
seaman is serving, and the date is inserted at a subsequent period, is 
irregular ; and semMe, damages cannot be recovered for the detention 
ol' such an order by an assignee for a valuable consideration, who 
describes it in the declaration as an order for die payment of money. 
Neck V. Dougan, 2 Starkie, 246. 


PROPERTY. 

1. Where by the custom of a trade, the manufacturer is bound to 
take materials damaged in the process, it does not become his own 
property, until tlie owner has elected that he shall take it. Laciouch 
V. Toule, 3 Esp. C. 114. 

2. If in pursuance of a conspiracy to defraud A,, B. purchase 
goods for ready money, which he takes away under a promise to give 
a cheque for them three days afterwards, not then having one about 
him, the property is changed, and passes under a commission against 
/?., who immediately afterwards absconds and becomes bankrupt. 
Milwardv. Forbes, 4 Esp. C. 173. 

3. The plaintiff exchanged a watch with the defendant for a pair 
of candlesticks, which the latter warranted to be silver. Held, that 
the plaintiff could not maintain trover for the watch, on proof that 
the candlesticks were of base metal. Emanuel v. Dane, 3 Camp. 
299. 

4. If A* for a fraudulent purpose mix his goods with B.*s, still if 
they cart be distinguished, he retains the property in them, and he 
may maintain trespass against a person who, having a right to take 
jS.V goods, ignorantly takes these goods of A/sas part of B,*s, Col- 
well V. Reeves, 2 Camp. 576. 


PROPERTY TAX. 

1. In an action for use and occupation the property-tax will not 

be 
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be deducted at Nui Prim from the rent due. Pocock v. Eustace, 
2 Camp. 181.. 

2. In an action for use and occupation, where the tenant Has |)aid 
the property tax before action brought, he has a right to deduct it at 
the trial. Baker v. Davis, 3 Camp. 474. 


PROCESS. 

1. Process cannot dc lawfully executed in Kensington palace. 
Winter v. Miles, 1 Camp. 475. n. 

2. Qucerc, whether magistrates be liable for the expence of a gaol, 
built under their order at a sessions ; at all events an individual 
of their number is not. Tuck and another v. liuggles, 5 Esp, 
C. 237. 


QUARTER SESSIONS. 

Since a warrant by the sessions to arrest a defendant on an indict- 
ment, and have him at the next sessions, has no specific return day, 
it remains in force past the next sessions, and until the arrest. May- 
hew V. Hill and another, 2 Esp. C. 683. 


RECEIPT. 


1. A receipt in full is conclusive, if given with knowledge of all 
circumstances. Briston and another v. Eastman, 1 Esp. N. P, C. 
173. 

2. Where a receipt in full has been obtained by fraud, or misre- 
presentation, it will be considered as^ a nullity. Benson v. Bennett, 
1 Camp. 394. n. 


RELEASE. 

A general release in the common form discharges the release of 
all actions in respect of any thing that has happened before the date 
of the release, although the cause of action was not then complete. 
Therefore in an action by the payee against the drawer of a bill of ex- 
change, such a release to the acceptor, who had become bankrupt 
and obtained his certificate, renders him a competent witness for the 
defendant. Scott v. Lifford, 1 Camp. 249. 


REPLEVIN. 

1. An action on the case will not lie for detaining cattle destrained' 
and impound, where a tender of amends was not made till after the 
impounding. And comme semble, such an action could not be sup- 
ported, even if the tender of amends had been made before the im- 
pounding; as the proper mode to try the validity of a distress, is by 
replevin or trespass. Anscomb v. Share, 1 Camp. 285. 
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llcplevin bond, 2. The assignment of a replevin bond, by a person acting in the 
assignment of. sheriff’s office, under the seal of the office, is sufficient. Middleton 
Pleadings. y. Sandfi^*d, 4 Camp. 36. 

Pruceedings in. 3. The plea of riens arrere to an avowry, admits the title as stated 
therein. Hill v. Wright, 2 Esp. C. 699. 


RIGHT, WRIT OF. 

Writ of right ; tender of the demy mark, and what the demandant 
is bound to prove upon such tender, previous to the tenant being put 
upon proof of his title. Hardman v. Clegg, 1 Holt, 657. 


RIVER. 

Rights of tlie A corporation being the conservators of a river, and owners of the 
conservators of. soil, between high and low water mark, cannot authorise a lessee to 
erect a wharf there, which produces inconvenience to the public, in 
the use of the river for the purposes of navigation. Rex v. Lord 
Grosvenor and others, 2 Starkie, .51 1. 


SCIRE FACIAS. 

Nonsuit. In scire facias^ the plaintiff may be non-suited. 0‘Mealcy v. Wil- 

son, 1 Camp. 484. 


SURGEON. 

1. If a medical practitioner pass himself off as a physician, 
although ijie have no deploma, and no right to assume that character, 
he cannot maintain an action for his fees. Lipscornbe v. Holmes, 
2 Camp. 441. 

London, fScmlde, that notwithstanding .8 II. 8. c. 1 1., which enacts, that 

no one shall practice as a surgeon in London^ or 7 miles round, without 
being licensed by the college of surgeons, under tlic penalty of SL 
a monlli ; a person who is not so licensed may maintain an action for 
business clone as a surgeon within these limits, the statute containing 
no prohibitory clause : and at any rate, it is incumbent upon the de- 
fendant in such action, to give evidence that the plaintiff is not regu- 
larly licensed as the statute directs. Gremare v. Le Clerc Bois 
Valon, 2 Camp, 144. 


SURVEYOR. 

Fees. A surveyor is to be paid according to his labour, and not accord- 

ing to the amount of the bills he looks over and settles. Upsdell v. 
Stewart, Peake, 193. 


SECRETARY OF STATE. 

Access to state Semble, that notwithstanding the statute 31 Geo. 3. c. 46. S. 5., a 
prisoners. Secretary of State has the power of preventing those magistrates who 

18 arc 
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are not visiting magistrates from having acc^i/^ to state prisoners. 
Rex v» EaststafF^ 1 Gow, 138. 


SEDUCTION. 

1 . -A master may maintain an action for debauching his servant, 
though he is. in no ways related to her in blood. Fores v. Wilson, 
Peake, 55. 

2. In an action for debauching a servant per qnody &c, it is not ne- 
cessary to prove, that she was employed as a menial servant. Fores v. 
Wilson, Peake, 55. 

3. Ruled in this case, that the relation of master and servant is 
established between a parent and child, by proof that the child was 
living in the house as one of the family. Jones v. Brown and 
another,! Esp. N. P. C. 217. 

4^. To establish the relation of master and servant, so as to main- 
tain an action for seduction, it is not necessary that the party 
seduced should sleep in the master’s house. Mann v. Barrett, 6 Esp. 
C. 32. 

5. A, with intent to seduce the servant and daughter of /?., hires 
her as his servant, and by this means obtains possession of her person; 
Z?. may maintain an action against A, for such seduction. Speight v. 
Oliviera, 2 Starkie, 493. 

6. A father who has permitted a married man to visit his daughter 
as a suitor, cannot maintain an action against him for seducing her. 
Reddie v. Scolt, Peake, 240. 


SET OFF. 

1. If a creditor borrow money of his debtor, upon promise (or se- 
curity) to repay it, notwithstanding his own demand, the promise is 
only an honorary obligation, and he may therefore set oH'his own de- 
mand to an action for the money. Lechmorc v. Hawkins, 2 Esp. C. 
626., accord. 1 East, 375; but see 16 East, 138. 

2. It is no objection to the set off of a debt that the dclendant had 
commenced an action for the recovery of that debt, before the plain- 
tiff’s cause of action accrued. Oldnibbs v. Hall, Peake, 210. 

3. If a factor, under a commission del credere ^ his principal’s 

property as his own, the buyer may set off to an action by the prin- 
cipal, of whom he knew nothing, any demand owing to him from the 
factor. George v. Clagett and another, 2 Esp. C. 557 ; 8. C. 7 T. K. 
359. 

4. If goods be bought by a broker who docs not mention his prin- 
cipal until he himself has become insolvent, the principal cannot set 
off the price of the goods against a debt due to him from the broker, 
but is still liable to the vendor. Waring v. Favcnch, 1 Camp. 85. 

5. A defendant may set oft* a debt due to him as surviving partner 
against a demand in his own right. Slipper and others v. Stidstone, 
1 Esp. N. P. C. 47. ; S. C. 5 T. R. 493. 

6. A, before his bankruptcy discounts certain bills of exchange with 
and Co. his bankers. They give him immediate credit I’oi the 

value of the bills in his account minus the discount. A>s balance is 
likewise struck hef9rc the bankrujitcy, and, whilst the bills were yet 

Q (( 4 running 
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running in favour of A., when the bankers admit that they have in 
their hands 934-/. 8^. 8d. due to A/, giving him credit for the bills 
then rupning. A, becomes a bankrupt, and the bills are dishonoured. 
Held, that in an action against the bankers for the balance admitted 
to be due to A. before his bankruptcy, they have a right to set off 
against such claim the amount of the dishonoured bills, it being a 
case of mutual credit, under the 5 Geo. 2. c. 30. s. 28. Arbouin and 
another v. Tritton and others, 1 Holt, 4-08. 

7. In an action for premiums by an underwriter against an insur- 
ance broker, a loss may be set off that has happened upon a jpolicy 
subscribed by the plaintiff to the defendant, which the latter effected 
with a (iel credere commission. Wienholt v. Roberts, 2 Camp. 586. 

8. Held, that insurance brokers, who, without a del credere com- 
mission, had effected policies in their own names, in which they were 
described “ as agents,” could not in an action for premiums by the 
assignees of a bankrupt underwriter who had subscribed these poli- 
cies, set off a total loss which had happened before the bankruptcy, 
but which had not been adjusted ; although the policies had always 
remained in their hands, and they had actually paid the amount of the 
loss to their principal. Baker and others v. Langhorn and others, 
4- Camp. 396. ; S. C. 6 Taunton, 519 ; 2 Marshall, 215. 

9. Semble, that if A. he under acceptance to B.y he may retain 
money of B,*8 in his hands to discharge it, either until the bill be deli- 
vered up to him, or until he receive a bond of indemnity against 
being sued upon it. Ilex v. Watson, 1 Camp. 3. 

10. Where goods are sold to be paid for by a bill of exchange at a 
given date to an action commenced within that time for refusing to 
give such bill, the defendant cannot set off a debt due to him from 
the plaintiff. Hutchinson v. Reid, 3 Camp, 329. 

11. IFyl. agree to make a waggon for i?., and make it accordingly, 
but refuse to deliver it unless the money be paid on delivery, the 
money which was to be paid for the waggon may be set off to any de- 
mand of B, against A. as goods bargained and sold. Dunmore v, 
Taylor, Peake, 41. 

12. A bookkeeper in Smithfield market, receiving money for beasts 
sold there, is liable to pay such money to the owner of the beasts, 
and cannot apply it in payment of a debt due to him from the sales- 
man. Goods V. Jones, Peake, 177. 

13. A. B, C, and D, are in partnership together, and C. and 1>. 
also trade on their separate account. The partnership of A. and Co. 
becomes indebted to C. and Z)., and to satisfy such debt, they in- 
dorse a note given to them. In an action by C. and />., as indorsees 
of that note, the debtor may set off any demand he has against A. and 
Co. Puller v. Roe, Peake, 198. 

14. Though the plaintiff might have declared as for a debt, yet if 
he go for unliquidated damages, the defendant is deprived of a set 
off. Colson and another v. Welsh, 1 Esp. C. 378. 

15. A guarantee for the debt of another, is not the subject of a set 
off. Crawford and others v. Stirling, 4 Esp. C. 207. 

16. In an action by a servant against his master for wages, the 
latter cannot generally set off the value of goods lost by the negli^nce 
of the former ; but if it be proved to have been part of the original 
agreement between them, that the servant should pay out of his wages 
for all his master’s goods lost through his negligence, (he value of 
goods so lost may, under the general issue, be deducted from the 
amount of the wages, Le Loir v. Bristow, 4 Camp, 134. 


17. Where 
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17. Wliereby the custom of the hat trade, the amount of the 
injury sustained by the hats in the process of dyeing, is always to be 
deducted from the charge for dyeing, the defendant is entitled to 
such deductions in an action brought by the dyer, without giving 
any notice of set off, and although there has not been any previous 
adjustment of the amount of the damage. Bamford v. Harris, 

1 Starkie, 843, 

18. A demand that has been set off was discharged ; but if the set Its eflect. 
off were nmre than sufficient to cover the adverse claim, the excess 

may be the subject of an action. Hennell v. Fairlamb, 3 Esp, C. 

104, 

19. If after a settlement of accounts between A. and R., A, means pica, 
to open the account by setting off an overcharge therein against an 
action by a special plea of set off, disclosing the circumstance is 
requisite instead of the common one. Hampton v. Jarratt, 2 Esp. C. 

560. 

20. Where the plaihtiff declares specially in assumpsit for not ac- 
counting, with a count for money had and received, non assumpsit 
being pleaded to the whole declaration, and a set oft* to the general 
count ; the plaintiff having proved a balance to be due to him which he 
might have recovered under either count, the defendant shall not 
be deprived of the benefit of his set off, and if he establish it, he is 
entitled to a verdict on the whole declaration. Birch and another v. 

Depeyster, 4 Camp. 385. 

21. Under a general notice of set off for money paid to the plain- Notice, 
tiff’s use, evidence of money paid in taking up the plaintiff’s note, is 
admisssible. Ord v, Ruspini, 2 Esp. C. 569. 

22. Notice of set off may be given, as well where the general issue 
is coupled with other pleas, as where pleaded by itself. Coulson v. 

Jones, 6 Esp. C. 50. 

23. Covenant, plea non est factum ; the defendant cannot give 
evidence of set off under a mere notice without plea. Oldershaw v. 

Thompson, 1 Starkie, 311. 

24. Where the defendant has a set off against the plaintiff of which 
he gives notice under the statute, but does not appear at the trial to offer 
evidence of it, the plaintiff may either take a verdict for the whole 
sum he proves to be due to him, subject to be reduced to the sum 
really due on a balance of accounts if the defendant will afterwards 
enter into a rule not to sue for the set off; or he may take a verdict 
for the smaller sum, with a special indorsement on ihepostea, as a found- 
ation for the court to order a stay of proceedings, if another action 
should be brought for the amount of the set off. Laing v. Chatham, 

1 Camp. 252. 


SHERIFF. 

1. Sheriff’s poundage is due on a levy, though the execution is 
afterwards set iiside. Buffer v. Ansley and another, 6 Esp. C. 1 1 1. • 

2. The sheriff* cannot maintain an action for the expence incurred 
in seizing and keeping possession of ^oods under a Ji, fa, at the re- 
quest of the party suing out the writ, although they are not sold, 
on account of his refusing to give an indemnity against the claims 
of third persons. Bilke v. Havelock, 3 Camp. 374. 

3. An action lies against the sheriff* for a false return to a writ of Palsc return bf. 
fi,fa,^ notwithstanding the plaintiff' before commencing the suit; 

having 
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having charged the defendant in the former action in execution. 
Wordall v. Smith, 1 Camp. 3S2. 

4. It Ja not a sufficient justiheation to the sheriff for refusing to 
execute process, that the individual against whose person or goods it 
issues, has the appointment of domestic servant to a foreign minister 
at our courts and that notice of this has been stuck up at the sheriff’s 
office, unless the appointment be bond Jide, and in an action against 
the sheriff for a false return, the plaintiff may show that the appoint- 
ment was merely colourable, Delvalle v. Piomer, 3 Camp, 47. 

5. There is no implied promise on the part of a sheriff to indemnify 
an auctioneer who sells goods, seized under a Jl, Jd,, when employed 
to do so by the sheriff’s office, to whom the warrant was directed, and 
the plaintifTs attorney in the original cause, although the sheriff’ 
certified to the excise officer, that he himself had seized and sold the 
goods, and he in ffict received his poundage from the produce of the 
sale ; and if in an action of trespass brought by the owner of the 
goods against the auctioneer, the sheriff and others, all the damages 
awarded in such, are levied upon the auctioneer alone, he has no 
action for a contribution against any of his co-defendants. Farebro- 
ther v. Ansley, 1 Camp. 343. 

6. Whether, if the sheriff had himself actually employed and di- 
rected the auctioneer to sell the goods, there would have been an im- 
plied promise of indemnity. Ibid. 

7. A sheriff’s officer is not justified in executing exchequer process, 
issued to arrest a party for offences under the lottery act, unless 
founded on a previous information (when requisite); which therefore 
he must prove in an action against him. O’Connor v. Charter, 2 Esp. 
C. 641. 

8. Where after a secret act of bankruptcy, the sheriff took in exe- 
cution the goods of a trader under a Ji* Ja,^ and removed them to a 
broker’s and the assignees of the bankrupt afterwards served a notice 
upon him not to sell them ; for which reason they were allowed to 
remain unsold at the broker’s; held, that tlie sheriff’ was liable to an 
action of trover, at the suit of the assignees, without any demand 
of the goods. Wyatt and another v. Blades and another, 3 Camp. 
396. 

9. Where a sheriff is to be made liable for an act done by another 
in the character of his bailiff, they must be connected together in the 
individual transaction, as by proving a warrant from the sheriff’ to the 
bailiff, for the act in question. Wilson and anotlier v. Norman, 1 Esp. 
N.P.C, 154. 

10. Admitted that if a bailiff on arresting a debtor take a sum of 
money under promise, which he neglects to perform, to return it on 
justification of bail, an action to recover it lies against the sheriff. 
McNeil v. Perchard and another, 1 Esp. 263. ; but reporter adds a 
queere, 

11. Where a bailiff on executing a writ takes unlawful fees for the 
sheriff', the latter is liable under statute 6 Hen. 6. and 32 Geo. 2. 
c. 28., or to an action of money had and received, oven though he may 
not have received them. Ions v, Perchard and another, 2 Esp. C. 
507. 

12. One bailiff cannot be identified with another through the me- 
dium of a partnership alleged to exist between them, since it cannot 
exist. Ions v. Perchard and another, 2 Esp. C. 508. 

13. Tlie sheriff is responsible for the execution of a writ by his 
bailiff after the return day. Pavyot v, Mumford, 2 Esp. C. 585. 

: 14. The 
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14. The sheriff is only answerable for his own appointed officers, 
and therefore cannot be ruled to return the writ where it has been 
executed by a bailiff nominated by the party ; tliough if be do re- 
turn it, he makes himself liable. Beckford v. Welby, 2 Esp. C. 

591. 

15. The sheriff is only liable for the misconduct of his officer, 
where he has charged the officer to execute the law. George 
V, Perring and another, 4 Esp. C. 63. 

16. Auer a return to a writ of Ji.Ja, that the money is levied, the 
sheriff is liable to an action for money had and received, without any 
demand of payment. Dale v. Birch and another, 3 Campbell, 347. 


SHIP. 

1. A general ship having been advertised for a particular voyage, puty of Uic 
if her destination be in any respect altered, the owner is bound to give owner, 
specific notice of the alteration to every person who ships goods on 

board. Peel v. Price, 4 Campbell, 243. 

2. The captain of a vessel who carries the goods of jyiother; though 
not for hire, is bound to take prudent care of them. And if he inter- 
meddle with the chest of a seaman, who has been casually left behind, 
he is bound to restore it to its former state of security, particularly if 
the contents be valuable. Nelson v. Macintosh, 1 Starkie, 237. 

3. In action against the owner of a ship for breach of an undertake contract of the 
ing to sail with a convoy, it is a sufficient defence to show that the owner. 

ship was delayed in talcing on board the plaintiff’s goods, and that 
after receiving them, the master having made every practicable 
exertion to join the convoy with which he ought to have sailed, but 
without effect, proceeded on his voyage without enemy. Magalhaens 
V. Busher, 4 Campbell, 54. 

4. Where there is an undertaking to sail with convoy, it is not a 
sufficient excuse that the ship was prevented joining the convoy by 
the state of Uie weather. Sanderson and others v. Busher, 4 Camp- 
bell, 54. 

5. There is no implied undertaking on the part of the owner of a 
ship, that a bill of exchange drawn by the master on a third person 
for money advanced for the ship’s use abroad, shall be duly honour- 
ed. Harder v. Brotherstone and another, 4 Campbell, 254. 

6. Although one part-owner of a ship have no implied authority as owner, 
such, to order insurances to be effected on account of the other part- 

owners ; yet if they be in partnership together, an order to insure the 
ship given by one renders all liable. Hooper and another v. Lasby 
and others, 4 Campbell, 66. 

7. A managing-owner and part-owner of a ship cannot *bind 
another part-owner by effecting an insurance on the ship without his 
authority. Bell v, Humphries, 2 Stark. 345. 

8. Where a ship is chartered for a voyage, the chartered party, not 

the owner, is responsible to customers, since he is owner pro hdc vice* owner. 

James v. Jones and another, 3 Esp. C. 27. 

9. The party on whose account the contract was really made is 
liable as owner of the vessel, notwithstanding the legal ownership 
may be in another, Ratchford v. Meadows and another, 3 Esp. 

C. 69. 

10. The defendant purchased a ship taken in execution under a 

the year 1805j but the legal title was not regularly trans- 
ferred 
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ferred to him till 1810. In 1806> he entered into an agreement with 
the captain to let him the ship for three years at a certain yezxly rcnt^ 
and in no way interfered with the management of the sh^ after- 
wards. Held, that the defendant was not liable for stores supplied 
to the ship during the three years, by order of an agent of the 
captain. Frarer v. Marsh, 2 Camp. 517. 

11. Where a ship is mortgaged, but the mortgager continues in 
possession, the master employed by him cannot maintain an action 
for wages and disbursements against the mortgagee. Annett v. Car- 
stairs and another, 3 Campbell, S54. 

12. A mere mortgagee of a ship who does not take possession, is 
not liable for necessaries supplied for the use of the ship previous to 
a re-transfer. Twentyman v. Hart, 1 Starkie, 366. 

Pepairs and IS. Though the captain of a vessel may hypothecate her in a foreign 

Dittburaements. country, to raise money for repairs, he cannot sell unless in cases 

where the ship has received an irremediable injury. Hayman 
V. Molton and others, 5 Esp. C. 65. 

14. In case of capture and re-capture, the mate, in the absence of 
the captain, has a right to hypothecate the ship for the purpose of 
paying the salvage to the re-captors. Permeter v. Todhemter, 
1 Camp. 541. 

15. A chartered ship at her outward port being in want of money 
for her necessary disbursements, a merchant there being shown the 
cliarter party by which the freighter covenants to furnish what money 
might be required for the necessary disbursements of the ship, ad- 
vances the requisite sum to the master, and takes a bill of exchange 
drawn by him for the amount upon the freighter : Held, that on this 
bill being dishonoured by the freighter, the owner of the ship was not 
liable for any part of the money advanced. Harder v. Brotherstone 
and another, 4 Campbell, 254.^ 

16. The owner of a vessel is liable for money supplied to the 
captain in a foreign port, provided the supply be absolutely necessary 
for the use of the vessel. Rocker v. Busher, 1 Starkie, 27. 

17. The owner of a ship is liable for stores and necessaries 
supplied by the order of the supercargo after the detention and 
liberation of the vessel by a foreign power, although the supplies be 
afforded after an abandonment by the owner to the underwriters. 
And although the supplies be furnished for the purpose of enabling 
the vessel to prosecute a second voyage, in the prosecution of which 
she is seized by British officers, and confiscated, yet the institution of 
proceedings in the Admiralty Court by the defendant to recover pos- 
session of the vessel, amounts to an adoption of the second voyage, 
and renders him liable for the amount. Mitchell and another 
V, Glennie and others, 1 Starkie, 230. 

Cargo. 18. By the custom of the river Thames y the master of a vessel is 

bound to guard goods loaded into a lighter sent for them by the con- 
signee until the loading be complete, and cannot discharge himself 
from that obligation by telling the lighterman he has not sufficient 
hands on board to take care of them. Catley v. Wintringham, 
Peake, 150. 

19. It is incumbent on the shipper to send notice of the shipment 
to the consignee, that he may insure unless the course of dealing 
between them be different. Goom v. Jackson, 5 Esp. C. 112. 

20. If goods put on board a ship to be carried from one place to 
another be wrongfully seized by the officers of government, so that 
they cannot be delivered to the consignee, the owner of the good’s? 

has 
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has an action for the non«dclivery a^nst the owner of the ship, who 
must seek his remedy over against uie officers of government. Gos- 
ling V. Higgins, 1 Camp. 451. 

21. Althougl. the captain of a ship find it impossible to reach his 
port of destination, he has no implied authority to sell the cargo in a 
foreign port into which he is driven for the benefit of the shippers ; 
and. if he do so, though acting hondjide for the interest of all con- 
cerned, this is, a tortious conversion for which the ship-owner is 
liable. Von Omeron v. Dowick, 2 Camp. 42. 

22. The' consignee of a particular parcel of goods by a general 
ship, is liable to the ship-owner for not taking them from the ship in 
a reasonable time, although the delay arose from the necessity for 
an order from the treasury to land these goods, which the consignee 
used the utmost diligence to obtain. Hill and others v. Idle and 
others, 4 Campbell, 327. 

23. The master of a vessel is not justified in selling any part of the 
cargo for the repairs of the ship in a foreign port, except in cases of 
urgent necessity. Campbell v, Thompson, 1 Starkie, 490. 

24. A captain of a ship is not justified in selling the cargo at a 
foreign port although it be impossible to prosecute the originS voy- 
age, and although a sale of the goods be the most beneficial course 
for the owner. Wilson v. Millar, 2 Stark. 1. 

25- The captain of a ship has no authority as such to agree to the 
substitution of another voyage in the place of one agreed upon be- 
tween his owners and the freighters of the ship in England, and on 
which he has sailed to a foreign country. Burgon v. Sharpe, 
2 Camp. 529., 

26. A promise by the captain of a ship to pay the seamen extra 
wages in consideration of extraordinary exertion in times of danger, 
is nudum pactum. Harris v. Watson, Peake, 72. 

27. Notwithstanding a capture, if the ship be afterwards re-captur- 
ed, and arrive, the seamen are entitled to wages, since freight, the 
mother of wages, is thereby earned, deducting the salvage. Berg- 
strom V. Mills, 3 Esp. C. 36. 

28. If an English ship be captured, and any of' her crew, though 
foreigners, enter the enemy’s service, they forfeit their wages not- 
withstanding a re-capture and arrival. Bergstrom v. Mills, 3 Esp. 
C. 38. 

29. The statute 37 Geo. 3. c. 73. s. 3. having prohibited more than 
double wages being given to seamen coming from the West Indies, 
unless the captain be specially licensed to give a greater rate by the 
chief officer of the port, a general licence by such chief officer to a 
captain “ to procure men on such terms as he can,” is insufficient. 
Rodgers v. Lacy, 3 Esp, C. 43. ; S. C. 2 B. and P. 57. 

30. If a seaman desert, he forfeits his wages. But a refusal by a 
sailor to leave the shore to which he’ had been sent on duty, until he 
had procured some victuals, and a return to the ship the next morn- 
ing, when the captain refused to receive him, is not a desertion. 
Ligard v. Roberts, 3 Esp. C. 71. 

31. WTiere seamen are not to be entitled to their wages until the 
ship’s arrival in a foreign port, and before its arrival the master wrong- 
fully dismisses them, they may immediately sue for their wages, 
Sigard v, Roberts, 3 Esp. C. 73. 

32. If a sailor be obliged through the master’s misconduct to leave 
the ship, he is not guilty of desertion, and therefore does not forfeit 
his wages. Limland v. Stephens, 3 Esp. C. 269. 

33. The rule is without an exception, that the ship must perform 

her 


Authority of 
Masters. 


Seamen. 



(502 SHIP- [Nisi Privs 

her voyage to entitle the seamen to trages, unless under a special 
contract. Eaken v. Thorn, 5 Esp. C. 6. 

34. An agreement express or implied to allow more wages to a 
seaman than those stipulated for in the articles executed pursuant to 
statute 2 Geo. 2. c. 3. is void. Elsworth v. Woolmore and another, 
5 E§p. C. 84, 

35. An impressed seaman is not entitled under statute 2 Geo. 2. 
c. 36. to wages ratdy where, had he remained on board, he would 
not have been ; as where the vessel is wrecked before the voyage 
ended. Dunkley v, Bulwer and another, 6 Esp. C. 86. 

36. An agreement between the master of a ship and a sailor for 
increase of wages in consideration of extra work is void. Stilk 
V. Myrick, 6 Esp. C. 129. 

37. In the course of a voyage some of the seamen desert, and 
the captain not being able to find others to supply their place, pro- 
mises to divide the wages which would have become due to them 
among the remainder of the crew. This promise is void for want of 
consideration. Stilk v. Myrick, 2 Camp. 317. 

38. A seaman at monthly wages, who is impressed or enters from 
a merchant ship into the Royal Navy during a voyage, is not entitled 
to wages to the time of his quitting the ship, unless the voyage be 
completed. Anon, 2 Camp. 320. n. 

39. Where it is provided by a ship’s articles that any of the 
crew who shall absent themselves from the ship without leave, 
shall forfeit their wages ; if, after one of the crew has so absented 
himself, the master receive him back again and allow him to work 
like the others, the forfeiture is waived, and the wages are recover- 
able. Miller v. Brant, 2 Camp. 590. 

40. If foreign sailors stipulate in their own country before the 
commencement of a voyage that they will not sue the captain for any 
money abroad, but be satisfied with what he may advance them in 
deduction of their wages till they return home, they cannot maintain 
an action against him for wages in the courts of this country. 
Johnson v. Machielsne, 3 Camp. 44. 

41. During a voyage the ship is wrecked, and the captain gives the 
mariners an order upon the owners for the amount of their wages to 
the date of the wreck, acknowledging at the same time that he had 
hired them by the month. Held, that under these circumstances no 
action for wages could be maintained by the mariners against the 
captain, at least without proving that they had first made a demand 
upon the owners. Forsboom v. Kruger, 3 Camp. 197. 

42. Statute 2 Geo. 2. c, 36. requiring articles to be entered into 
between the masters of ships and the mariners, and providing that 
the mariners shall not fail in any suit for wages from not producing 
the articles, does not apply to the case of a British seaman entering 
on board a foreign ship in a British port. Dickman v. Benson, 3 
Campbell, 290. 

43. A seaman is restricted by the ship’s articles from demanding 
his wages until the expiration of twenty days after the ship’s arrival at 
her destined port, and the delivery of her cargo. Held, that although 
the seaman had commenced his action before the expiration of the 
twenty days, he might still recover a sum which the captain had ad^ 
mitted to be due to him for wages, and which he had offered to pay 
him. White v. Mattison, 2 Stark. 325. 

44. A purser’s steward on board one of his Majesty’s ships cannot 
recover wages from the purser upon an implied contract for his ser*. 
vices as such on board the ship. Carter v. Hall, 2 Stark, 361 . 

45, There. 
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45. There is no implied promise on the part of an officer in the 
East India Company’s Service, to pay the captain of a Company’s 
ship by which he returns to England, more tlian, the regulation sum 
for his passage, although it may have been usual to pay more. 
Adderlcy v, Cookson, 2 Camp. 15. 

4*6. If the captain of an East Indiaman die at the outward port, 
after having contracted to bring home certain passengers, and laid 
in a certain jjuantity of stores for the homeward voyage ; and the 
chief mate succeeding to the command bring home these and other 
passengers, and provides further stores for their subsistence during 
the voyage ; the captain’s representatives are entitled to the pas- 
sage money of the passengers with whom he had contracted, and the 
mate to that of the dthers ; — the representatives being liable to him 
for the portion of the stores laid in by him, consumed by the former 
class of passengers, and he being liable to the representatives for the 
portion of the captain’s stores consumed by the latter class of pas- 
sengers. Siordet v. Brodie, 3 Camp. 253. 

47. There is an agreement to carry a passenger on board a ship, 
from London to the West Indies, the passage money to be paid in 
London before the commencement of the voyage. The passenger 
puts his baggage on board in the Thames, meaning himself to em- 
bark at Portsmouth. The ship is lost in going round to that place. 
The passage money cannot be recovered back. Aliier, if the 
agreement had been to carry the passenger from Portsmouth to the 
West Indies. Gillan v. Simpkin, 4 Campbell, 241 . 

48. If an accident occur by the running down of the plaintiff’s 
vessel whilst a pilot is lawfully on board the vessel of the defendant ; 
the latter is exonerated from all responsibility ; being divested of his 
authority in the ship, pro tempore, by the presence of the pilot. But 
the captain would be responsible for any mischief directly moving 
from himself. Bennet and another v. Morta, 1 Holt, 359. 

49. A hoyman to whom goods have been entrusted, discharges his 
duty, by delivering them at a wharf to which he plies ; such being 
his known and accustomed mode of dealing, Wardell v. Mourillyan, 
2 Esp. C. 693. 

50. The bill of sale of vessels for inland navigation need not be 
registered. Laroche v. Wakeman, Peake, 141. 

51. The seller of a ship is bound to disclose to the buyer all la- 
tent defects known to liim. Mellish v. Motteux, Peake, 115. 

52. If B. sell a ship belonging to A. and promised to account to 
him for the proceeds, and pay the balance due, on the footing of the 
account to be rendered ; A. may, (notwithstanding the ship registry 
acts,) maintain an action founded on such promise, although B. be 
the sole registered owner of the ship. Prouting v. Hamond. 1 Gow. 
p. 41. 

53. If the master of a ship in a foreign port from the state of the 
Exchange receive a premium for a bill drawn upon England on ac- 
count of the ship, this belongs to his owner, although there may 
have been a usage for masters of ships to appropriate such premiums 
to their own use. Diplock v. Blackburn, 3 Campb. 43. 

54. A ship is not of the built of Russia, within the meaning of the 
navigation act, which having been originally constructed in another 
country, was wrecked on the coast of Russia, and repaired there 
at an expence of more than two-thirds of her value ; although by the 
law of Russia she were under these circumstances to be considered a 
Russian ship, and although she afterwai'ds may have a Russian register, 

were 
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were owned by a Russian subject, and were navigated under the Rus- 
sian flag. Redhead and another v. Cater, 4 Campbell, 188, S. C. 
1 Starkie, 14. 


SLANDER. 

1. Words actionable in themselves as containing a charge of felo- 
ny, if spoken in reference to a trespass or breach of contract, are not 
so. Christie v. Cowell, Peake, 4. 

2. To say of an attorney, “ I have taken out a summons to tax his 
bill ; I shall bring him to book, and have him struck off the roll 

is not actionable ; — seems to say that he deserves to be struck off. 
Phillips V. Jansen, 2 £sp. C. 624. 

3. If a party lay an information before a magistrate, not amounting 
to a charge of felony, he is not answerable as for imposing the crime 
of felony, because the magistrate mistaking the law by concluding 
that the information is of that crime, grants a warrant for felony. 
Leigh V. Webb, 3 Esp. C. 165. 

4. That expressions may be actionable, their import must be un- 
equivocal. Harrison v. Stratton, 4 Esp. C. 218. 

5. To impute to another evil inclinations is not actionable. Har- 
rison V. Stratton, 4 Esp. C. 218. 

6. If words, prima facie^ imputing felony, have been used in a 
different sense, they are not actionable. Thompson v. Bernard, 
1 Camp. 48. 

7. An action for defamation cannot be maintained against a man 
whose property has been stolen, and who upon reasonable grounds 
of suspicion charges an innocent person with having stolen it. Fowler 
and another v. Homer, 3 Campbell, 294. 

8.. No action can be maintained against a counsel for words 
spoken in a judicial proceeding, provided they be pertinent to the 
cause, and that no malice against the individual who is the subject 
of the words be proved against him. Hodgson v. Scarlett, 1 Holt, 
621. 

9. The rule that as well malice as falsehood is an essential in slan- 
der, holds with respect to criticism; therefore, a bond fide critique 
on a place of public entertainment, though mistaken, is not action- 
able. Dibdin v. Swan and another, 1 Esp. N. P. C. 28. 

10. Malice is not to be inferred from an accusation in a course of 
justice, as in giving a party in charge to an officer, or in preferring 
a complaint to a magistrate, because it is unfounded, therefore it 
is not necessary actionable. Johnson v. Evans, 3 Esp. C. 32. 

11. A writing of injurious tendency, if published bond jidcy as 
with the view of investigating a fact, and not to slander the party, 
is not actionable. Delany v, Jones, 4 Esp. C. 191. 

12. A confidential communication, which, if true, the party was 
in duty bound to make, is not actionable without proof of express 
malice. Barbaud v. Hookham, 5 Esp. C. 109. 

13. Where A. having summoned B, his master, before a court of 
conscience, for wages, B* there utters words of imputing felony to 
A* — if this charge be necessary to B.s defence, no action can be 
maintained against him by A. for defamation ; aliter, if the words 
be spoken maliciously, though addressed to the court. Trotman v. 
Dunn, 4 Campbell, 211. 


17 


14. 



Digest,] 


STAGE COACH- 


H. Words imputing felony, but spoken with reference to a war- 
rant issued for the plaintiff’s apprehension, and not intended to con- 
vey a substantive charge, are not actionable. Tempest v. Chambers, 

1 Stafkie, 67* 

15. Where a defendant in slander justifies words wlrich amount to Justificaiiotv, 
a charge of felony, and proves his justificstioiR, the plaintiff may be 

put upon his trial, without the intervention of a grand jury. Cook 
V. Field, S E§p. C. 134*. 

16. Action for words imputing a crime ; an agreement on the paft Discharge, 
of the plaintiff to raise his action for words spoken, in consideration 

that the defendant will destroy certain documents in his possession, 
or which might afterwards come into his possession, imputing the 
same crime to the plaintiff, is (when executed by the burning of 
the papers in his possession) a bar to the action, and may be given 
in evidence under the general issue. Lane v. Applegate, 1 Starkic, 

97. 

17. Words spoken at different times may be given in evidence oA ^lca(^ingf^, 
one count. Charlter v. Barrel, Peake, 22. 


SOUTH SEA COMPANY. 

1. ScTnlle^ that after a ship has sailed on a voyage to a place Licence, 
within the limits of the South Sea Company^ a retrospective licence 
granted by the Company is insufficient to legalize the voyage. 

Hobbs v. Flannan. 3 Camp. 95. 

2- A licence granted by the South Sea Cortvpany^ cannot operate 
retrospectively. Cowie and others v. Barber, 4*M. &S. 16* S. C. 

4 Camp. 100. 

3. A ship which is sent to a place within the limits of the South 
Sea Company 9 charter, in order to bring home part of a return cargo 
of another ship, is not protected by the licence granted by the South 
Sea Company to that other ship. Cowie and others v. Barber, 4 M. 

^ S. 16. S. C- 4 Camp. 100. 


SPIRITUOUS LIQUORS. 

1. The statute of the 24 Geo. 2., against selling liquors in quantity Statutes 
under the value of 20.?., does not extend to liquors sold for the pur- 
pose of being sold again. Jackson V. Attrill, Peake, 180. 

2. A hill of exchange accepted by an officer in the recruiting ser- 
vice in payment of small quantities of spirits under the value of 20^. 
suppliea by a publican to be used out of his house by recruits and 
others, under the command of the acceptor, is valid notwithstanding. 

24 Geo. 2. c. 40. s. 12. Spencer v. Smith, 3 Camp. 9. 


STAGE COACH. 

If a passenger by the stage pays the whole fare, he may take his Fa«s«ngen- 
place at any part of the journey; but if only part, the driver may 
take up another customer if he is not ready at the place of starting. 

Ker V. Mountain, 1 Esp. N. P. C. 27. 

VoL. V. It r 
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STAMP- 

Whenneces- 1* An acknowledgment of having received the acceptance of a 
biU of exchange is a receipt for money within 23 Geo. 3., and liable 
to the stamp duty imposed by that act on such receipt. Scholy v. 
Walsby, Peake, 24. 

2. An advertisement in the Gazette that a partnership has been 
dissolved, unless stamped as an agreement, is inadmissible to prove 
the dissolution. May v. Smith, 1 Esp. C. 283. 

3- An agreement made out of the kingdom, for instance, at sea, 
need not be stamped. Ximenes v. Jaques, 1 Esp. C. 311. 

4. An agreement to share in the outfit and adventure must be 
stamped, not coming within the exception as to contracts for the sale 
of goods. Leigh and another v. Banner, 1 Esp. C. 403. 

5. By the regulations of Sweden, the articles of a Swedish ship on 
arrival in this country are lodged with her consul. a Swedish 
seaman, is hired in London by the captain of the vessel, and an entry 
of the hiring, &c. made in the articles. Held, that in an action by A.f 
for wages, the defendant might read the articles as evidence of the 
agreement, though unstamped, since they were to be considered as a 
public document of Sweden. Winbled v. Malmberg, 1 Esp. C. 454. 

6. Writings made in a foreign country are not admissible in 
evidence here, unless duly stamped by the laws of that country. 
Alves v. Hodgson, 2 Esp. C. 528. ; S. C. 7 T. R. 241. 

7. The clause in the stamp act, excepting demises under 5L, only 
applies to leases at a rack rent, not to beneficial interests, such as 
building leases. Doe ex dem. Hunter and another v. Boulcot and 
another, 2 Esp. C. 595. 

8. No specific terms are requisite to a receipt ; therefore to write 
‘‘ settled’' on a bill without a stamp, incurs the penalty of giving an 
unstamped receipt. Spawforth v. Alexander, 2 Esp. C. 621. 

9. The stamp act imposing a duty on auctions, exempts sales of 
bankrupt's effects before the commissioners. The sale by auction of 
the bankrupt’s mortgaged estate is not within the exception. Coare 
v. Creed, 2 Esp. C. 699. 

10. An instrument produced by the opposite party on notice, can- 
not be read, unless stamped. Doe ex dem. St. John v. Hore, 2 Esp. 
C. 724. 

1 1 . Under a count for articles supplied to one alleged to have 
been bound apprentice to the defendant, the plaintiff* must prove 
a legal apptenticeship, by producing the indentures, which, if not 
stamped, cannot be read. Aldridge v. Ewen, 3 Esp. C. 188. 

12. A draft on a banker, post dated, and delivered before the day 
of the date, though not intended to be used till that day, requires to 
be stamped by statute 31 Geo, 3. c. 25. Allen v. Keeves, 3 Esp. 
C. 281.; S. C. 1 East, 435. 

13. A writing on a bill of parcels, settled by one bill at three, 
and another at nine months,” is inadmissible evidence, unless 
stamped. Smith v. Kelby, 4 Esp. C. 249. 

14. If a stamp is necessary to the validity of an agreement made 
in a foreign country, an agreement made there, unless it has such 
stamp, c*annot be received in evidence in our courts of justice. 
But it is incumbent upon the party who objects to the validity of 
the agreement, to prove the law requiring the stamp, by an authenti- 
cated copy, if it be in writing, and if not, by the testimony of a wit- 
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ness acquainted with the laws of the foreign country. Clegg v. Levy, 
3 Campb. 166. 

15. A receipt for taxes, signed by a clerk of the deputy-receivers 
general of a county in their name, may be given in evidence without 
a stamp. Edden v. Read, 3 Campb. 338, 

16. Where the agreement, on which the action is brought, is con- 
tained in a prospectus of terms, delivered by the plaintitf to the de- 
fendant, it is. necessary to get that identical copy stamped, which 
has been delivered, and it is not sufficient to get another copy 
stamped. Williams v. Stoughton, 2 Stark. 292. 

17- Where the body of a bill is written, and the acceptance of it 
made in England ; yet, if it be afterwards transmitted to the drawer 
abroad, for his signature, and it is there drawn, the bill is a foreign 
bill ; and, consequently, does not require an English stamp. Boehm 
V. Campbell, 1 Gow. 56. 

18. An /. O. U. is neither a receipt nor a promissory note, but a 
mere admission, and therefore need not be stamped. Fisher v. Leslie, 
1 Esp. C. 4-26. 

19. A bond conditioned to produce a box containing the sub- 
scriptions of a friendly society, need not be stamped, being within 
the exemption in statute 33 Geo. 3. c. 54*. (Friendly Society Act.) 
Carter v. Bond, 4- Esp. C. 253. 

20. An agreement for the sale and payment of goods, with a sti- 
pulation of mutual indemnity with respect to them, need not be 
stamped. Heron v. Granger, 5 Esp. C. 269. 

21. A guarantee for the payment of goods, which a third person 
was about to purchase to a certain amount, is an agreement relating 
to the sale of goods within the exception in the stamp act. War- 
rington and another v. Furber and another, 6 Esp. C. 89. ; S. C. 
8 East, 242. 

22. A written paper, containing a bare acknowledgement of a 
debt, is good evidence under the money counts, without a stamp. 
Israel v. Israel, 1 Camp. 499. 

23. After a breach of contract for the sale and delivery of goods, 
the defendant enters into a fresh agreement in writing to cancel the 
former agreement, and for the future sale of goods upon different 
terms, the second agreement relates to the sale of goods, and does not 
require an agreement stamp. Witworth v. Crockett, 2 Starkie, 431. 

24. Where a peculiar stamp is appropriated, an ad valorem stamp 
of another denomination is insufficient. Robinson v. Drybrough, 
1 Esp. C. 243. But see Aitcheson v. Sharland, id. 292. ; and in 
which case Lord Kenyon doubted this decision. 

25. An ad valorem stamp of a different denomination is sufficient, 
where the proper stamp for the instrument in question is imposed by 
a single act of parliament, and is not made of several different sums 
imposed at different times. Aitcheson v. Sharland, 1 Esp. C. 292. 

26. Queere^ whether a 2s, stamp be sufficient for a bill for 60/. with 
all legal interest. Israel v. Benjamin, 3 Camp. 40. 

27. A bond given for the purpose of securing certain conditions 
to be performed by the vendor of a house, requires a 20^. stamp only, 
and not an ad valorem stamp. Hughes v. King, 1 Starkie, 119. 

28. A deed by which the plaintiff covenants to give up his trade 
to the defendant, and to allow him to carry it on in his house for ten 
years, the defendant paying 1000/. for the fixtures, &c. at the time of 
executing the deed and covenanting to pay 1000/. per annum for 
ten years, does not require an ad valorem stamp. Lyburn v. Warring- 
ton, 1 Starkie, 162. 
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29. The value of a stamp upon a bill of exchange under the sta- 
tute 35 G. 3. c. 184^. shed. tit. bill of exchange depends upon the face 
of the bill. Peacock v. Murrell, 2 Starkie, 558. 

30. If two persons by an agreement in writing lay a wager, and 
then by another agreement indorsed on the first, consent that it should 
be doubled, there must be two sixpenny agreement stamps. Robson 
V. Hall, Peake, 128. 

31. But if there is only one stamp, the winner may cover the first 
bet on a count thereon. Robson v. Hall, Peake, 128. 

32. If the several parts of an agreement are proposed at different 
times, and ultimately and for the first time ratified, their dates are 
brought down to the time of ratification so as to make the whole one 
entire contract, and to require one stamp only. Knight v. Crockford, 

1 Esp. N. p.C. 190. 

33. Even admitting that a paper containing separate agree- 
ments is inadmissible as evidence of any one agreement, unless it 
has stamps sufficient to cover the whole ; yet if it appears that some 
have been erased, whereby a sufficiency of stamps is left, it will be 
presumed that the erasure was made before the paper was stamped. 
Waddingtou v. Francis, 5 Esp. C. 182. See 12 East, 6. ; 1 Camp. 8. 

34^. If a; receipt for money and an agreement are written on the 
same piece of paper, this is receivable in evidence as a receipt, if it 
has a receipt stamp, without an agreement stamp. Grey v. Smith, 

1 Camp. 387» 

35. It is no defence to an action at the suit of the indorsee of a pro- 
missory note or bill of exchange, that the bill was not stamped at the 
time of making it, if it has a proper stamp when produced at the trial. 
Wright V. Riley, 173. 

36. Although a policy of insurance produced at the trial of an ac- 
tion has a sufficient stamp, evidence will be received that it had no 
such stamp when it was effected, in which case it is a mere nullity, 
though stamped afterwards by order of the Commissioners of Stamps, 
for this is forbidden by 35 G. 3. c.63., and not autlmrized by 37 G.3.^ 
c. 136., which extends only to such instruments as could before be le- 
gally stamped after they were executed. Roderick V. Hovi^; SCamp.lOS. 

37. In an action on a bill of exchange after payment of money 
into court, the defendant cannot object to the sufficiency of the stamp 
on which the bill is drawn, Israel v. Benjamin, 3 Camp. 40. 

38. An agreement not stamped cannot be received as evidence for 
any purpose whatever, not even to show tliat the party meant to 
commit a fr^aud by that agreement, Whitwell v. Dimsdalc, Peake, 
167. 

39. ' A bill of exchange unstamped is a nullity, and therefore no 
discharge of the demand for which it was given, Ruff v. Webb, 
1 Esp. N.P.C. 129. 

40. If an unstamped bill or note is given for an existing demand, 
since it is a nullity the creditor may sue on the original consideration. 
Wilson V. Kennedy, 1 Esp. C. 245. 

41. Where a written agreement subsists between the parties, 
though unstamped, the plaintiff cannot resort to an implied one, at 
least where it may now be stamped on paying the penalty. Brewer 
V. Palmer, 3 Esp. C.213. 

42. Where a bill or note is void for want of a stamp, the payee 
recover on the' original consideration. Wade v. Beasley, 

4E6p. C, 7. 

43. Although a promissory note without a slamp cannot be re- 
ceived in evidence as a security, or to prore the loon of money, it 

12 may 



STAMP. 


^09 


.Digest.] 

may be looked at by the jury witli a view to ascertain a collatera 
fact. Gregory v. Fraser, 3 Camp. 4*54. 

44'. Goods consigned to A. upon their arrival are landed on the 
defendant’s wharf, the plaintiff in an action of trover may prove his 
title by parol, although the bill of lading which has been indorsed to 
him cannot be received in evidence for want of a stamp. Davis v. 
Reynolds, 1 Starkie, 115. 

45. A bill, 'dated 2d September^ payable twenty-one days after xlate 
and accepted, is aflerwaras, and whilst in the hands of the drawer, 
with the acceptor’s consent, altered, by making it payable fifty-one 
days after date ; on the 30th September^ it is again, and under like cir- 
cumstances, altered to twenty -one days after date, and the date 
brought forward to the 14th September. This last is a distinct transac- 
tion from the first, is in effect drawing of a new bill, and therefore a 
fresh stamp is requisite. Bowman v. Nichol, 1 Esp- N. P.C.bl.; S. C. 
5 T. R. 537. 

46. Inserting words merely specif 3 ring where the bill or note is to 
be payable, will not vitiate it. Trapp v. Spearman, 3 Esp. C. 57. 

47. ARer a bill has been accepted, substituting “ date” for “ sight,” 
vitiates it, though it had been originally driiwn in that form. Long v. 
Moore, 3 Esp. C. 155. n. 

48. The insertion of the words ‘‘ or order” after a bill has been 
negotiated, if in furtherance of the original intention, and with the 
consent of those concerned, does not vitiate. Secus^ an alteration in 
the date or sura. Kershaw and another v. Cox, 3 Esp. CL 246. 

49. SemblCf that the only alteration that may be made in a bill of 
exchange without a fresh stamp, is when a mistake in the terms of it 
k rectified before it gets abroad into the world. Cardwdl v. Martin, 

1 Camp. 79, 180. b. 

50. A. and B. for their mutual accommodation, exchange accept- 
ances, the bill accepted by A. being made to fall due sooner than that 
accepted by B. A. having kept the bill payable to his order twenty 
days in his possession without negociating it, alters the date of the 
bill with thu, consent of B., so as to postpone the payment twenty 
days, and then indorses it to C. In an action at the, suit of C, against 
B.f held, that by this alteration, without a fresh stamp, the bill was 
vitiated. Cardwell v. Martin, 1 Camp. 79, IbO. b. 

51. Words written on a bill, which do not affect the responsibility 
of the parties, will not vitiate it. Marson v. Petit, 1 Camp. 82. n. 

52. A, and B. for a debt due to C. agree to give him a bill of ex- 
change to be drawn by A. and accepted by B , ; instead of this they 
send nim a promissory note made by the one, and indorsed by the other^ 
which he immediately returns to be altered into a bill of exchange 
according to the agreement. The instrument so altered is a valid 
bill of exchange without a fresh stamp, as it had not been negotiated 
in the shape of a promissory note, and the alteration may Be con- 
sidered as a mere correction of a mistake. Webber v. Maddocks, 
‘8 Camp. 1. 

53. Where there is a policy on goods by ship or ships to be there- 
after declared, if the broker by mistake makes a written declaration 
upon goods by a wrong ship, to which the underwriters put their ini- 
tials, he may afterwards, in compliance with the orders of the assured, 
declare upon goods by another ship, without the assent of the under- 
writers, and without a fresh stamp. Robinson v. Touray, 3 Camp. 158. 

54. An accommodation bill payable to the drawer’s order cannot 
fee altered after acceptance, and an attempt to negotiate it, and before 
It is actually negotiated. Calvert v. Roberts, 3 Camp. 343. 
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55. The alteration of a bill of exchange by the drawee after it has 
been drawn and indorsed, and before it is accepted, postponing the 
time of payment, renders the bill void, Outhwaite and another v. 
Luntley, 4- Camp, 179. 

66. If after a bill of exchange is delivered by the drawer to the 
payee, its date is altered by an agreement between the payee and the 
drawee before acceptance, it is void as against all the parties. Wal- 
ton V, Hastings, 4* Camp. 223. 

57. A. being indebted to B. draws a bill of exchange upon C. pay- 
able to B. two months after date, and upon presentment of the bill 
by /?. to C. for acceptance, the date is altered at the instance of C. 
without any communk^ation with A» B, cannot recover against C. 
on his acceptance for want of a new stamp. And, semhle^ if A, had 
assented to the alteration, a new stamp would still have been neces- 
sary. Walton V. Hastings, 1 Starkie, 215. 

58. A. draws a bill of change upon B* payable at three months, 
for a debt due from B. to A , ; on the delivery of the bill to B* for ac- 
ceptance, B. requests that four months may be substituted for three, 
and afterwards, by the assent of the alteration is made. A new 
stamp is not requisite, Kennerly v. Nash, 1 Starkie, 452. 

59. After a bill of exchange has been accepted, and whilst it re- 
mains in the hands of the payee, he alters it, by making it payable at 
a particular place, this alteration will not vitiate the bill. Jacobs v, 
Joseph, Hart, 2 Starkie, 45. 

60. A promissory note is signed by A. and subsequently by i?., 
whilst in the hands of the payee as surety for A, ; unless such signa- 
ture of/?. is in virtue of a previous agreement at the time of making 
the note, the note will be void without an additional stamp. Clerk v, 
Blackstock, 1 Holt, 474. 

61. An indenture of apprenticeship is not void by 8 Ann. c. 9., 
although it was originally agreed between the master and appren- 
tice’s lather that a premium of 20/. should be paid ; and the mas- 
ter afterwards, to reduce the amount of the duty, agrees to take 
19/. 195. 6d.y which is the sum inserted in the indenture, and actually 
paid. Shepherd v. Hall, 3 Camp. 180. 

62. Against a party who refuses, after notice, to produce an agree- 
ment, it is to be presumed that it is stamped ; but he may prove the 
contrary. Crisp v. Anderson, 1 Stark. 35. 

63. An illegal policy of insurance on lottery tickets may be read 
in evidence, without being stamped. Holland v. Dulfin, Peake, 58. 

64. A copy of a newspaper may be read in evidence, though not 
stamped according to the act of parliament. Rex v, Pearce, 
Peake, 75. 

65. It seems that an indorsement by a sheriff’s officer on his war- 
rant, that he has received the levy money, is evidence of the fact, 
without being stamped as a receipt. Perchard and anotlier v. Findall, 
lEsp. C. 396. 

66. An indorsement on a deed after its execution, controuling its 
terms, need not be stamped. Herne and another v. Hale, 3 Esp. 
C. 237. sed qu{crc» 

67. Although a receipt for the payment of a bill on unstamped 
paper is not admissible in evidence, yet the fact of payment may be 
proved by a witness who saw the money paid ; and even such an 
unstamped receipt may be shown to the witness, . as a memorandum 
to refresh his memory, Rambert v. Cohen, 4 Esp. C. 213. 

68. A writing offered in evidence to prove, that the condition of a 

bond 
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bond has been broken^ is admissible without a stamp, though it is in 
the form of an agreement or a promissory note. Carter v. Bond, 

4? Esp. C. 253. 

69. An instrument not given in evidence as such, but as proof of a 

coUateral fact, need not be stamped. Dover v. Maestaer, 5 Esp. 
C. 92. ^ 

70. A receipt, as for interest money, indorsed on an unstamped 
note, may be. used as presumptive evidence that a principal sum of 
an amount, to warrant that interest, was then due. Manley and wife 
V. Peel, 5 Esp. C. 121. 

71. If there are two parts of a written agreement, both executed 
at the same time, but the one stamped and the other unstamped, the 
unstamped part is receivable as secondary evidence of the contents 
of the stamped part. Waller v. Horsfall, 1 Camp. 501. 

72. A receipt for the price of a horse, containing a warranty of 
soundness, may be read in evidence to prove the warranty, without 
an agreement stamp. Skrine v. Elmore, 2 Camp. 407. 

73. In an action for not delivering goods made by the defendant 
for the plaintiff, in pursuance of an order, a memorandum in writing 
ordering the goods, but not proving the contract between the parties, 
may be read in evidence without a stamp. Ingram v. Lea, 2 Camp. 
521. 

74. Where indorsements of receipts on a bond have left no blank 
space for receipts of subsequent payments to be written upon, such 
receipts written on an unstampt piece of paper, annexed to the bond, 
may be read in evidence. Orme v. Young, 4 Camp. 336. 

75. A written notice of the dissolution of a partnership, reciting 
the dissolution, and signed by the parties in order to its insertion in 
the Gazette, may be read in evidence to prove notice of the dissolu- 
tion, although it has not been stamped. Jenkins and another v. 
Blizard and another, 1 Starkie, 418. 

76. The plaintiff having signified by a printed prospectus, the 
terms on which he is ready to engage to perform particular services, 
may, in an action against one who has employed him to render those 
services under a parol agreement, read the printed prospectus to 
show what the terms were, although it is not stamped. Edgar v. 
Blick, 1 Starkie, 464. 

77. A letter read to prove a contract of marriage need not be 
stamped. Orford v. Cole, 2 Stark. 351. 

78. brings an action against B, for the price of a gun ordered 
by the latter ; he may read in evidence, for a collateral purpose, 
part of a letter written by B, to him ; although the remainder of the 
letter contains directions for making the gun, and is not stamped as 
an agreement. Forsyth and others v. Jervis, 1 Starkie, 437. 

79. In an action for work and labour, a proposal on the part of the 
defendant, which was not finally acceded to, containing an estimate 
of the amount of the work, may be read in evidence by the defendant, 
although It be not stamped. Peniford v. Hamilton, 2 Stark. 475. 


STARCH. 

Hair powder made of starch ground fine still remains starch ; and Hair pv)wdor. 
packages of more than twenty-eight pounds’ weight removed from 
one place to another must be marked starch. Aitcheson v. Madock, 

Peake, 162. 
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A cheque given for stock spld is lost by the vendor in going home 
from the Stock Exchange. The purchaser is immediately informed 
of this fact, but refuses to pay without an indepinity. Four months 
after, the bankers on whom the cheque was drawn stop payment, 
with sufficient money to answer it ot the drawer’s in their hands. 
Held, that under these circumstanpes an action would liat lie for the 
price of the stock. Bevan v. Hill, 2 Camp. 38 1> 


STOCK JOBBING. 

What tontracts ^ ' Omnium, even before the scrip receipts are in the market, is 
«re illegal. stock within the meaning of the stock-jobbing act, 7 Geo. 2. c. 8. 
Brown v. Turner, 2Esp. C. 631. 

What not. statute 7 Geo.2. c. 8. only prohibits gambling in the stocks ; 

and tlicrefore does not invalidate an agreement for a different pur- 
pose. Saunders v. Davison and another, 2£sp. C. 698. 

3. Dealing in lottery produces, is not within the stock -jobbing 
acts. Mortimer v. Salkcld, 4* Camp. 

4. An agreement for selling out omnium to be replaced in stock, 
is not illegal. Olivserson y. Coles and others, J Starkic, 496. 


STOPPAGE IN TRANSITU. 

Jn what cases The right to i» top in transit u continues until the goods arrive 

. tlic right exists at their journey’s end, (where shipped until the voyage is terminated), 
and cannot be divested by the consignee’s previously taking posses- 
sion. Holst V, Pownal and another, 1 Esp. C. 240, 

2. By the lodgment of goods in the King's stores to secure the 
duties thereon, the right tp stop in transitu is not divested, since 
they are in the possession, not of the consignee, but the law, Northey 
and another v. Field, 2 Esp. C. 613. 

3. The right of a consigner to stop goods in transitu is n.ot di- 
vested by the goods, while in their transit, being attached by process 
out of the court of the mayor id' London, at tlie suit of a creditor of 
the consignee. Smith v. Gross, I Camp. 282. 

4. If A, sells goods to i?. and according to jB.’s directions sends 
them to C., a wliarfinger, to be by him forwarded to B.', while they 
are in C ’s hands, they may be stopped in transitu by A* Smith v. 
Gross, 1 Camp, ^2. 

5. A, being indebted to B. on the balance of accounts, including 
bills of exchange still running, accepted by B, for A*, consigns, goods 
to J5. on account of this balance. Held, that A» has no right to stop 
the goods in transitu upon /?. becoming insolvent before the bills are 
paid. Vertue and another v. Jewell, 4 Camp. 31. 

6. Although goods are delivered at the packer’s of the purchaser, 
he having no warehouse of his own, if they were to be paid for in 
ready money, and tliis was intimated to the packer when ho received 
tJiem, they may still be stopped in transitu* Boeschman v. Williams, 
4 Camp. 18J, 

7. A particular parcel of goods in the possession of a warehouse- 

man, 
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man, is sold at so niuch per cwt., the weight of the whole being On- 
certain, to be paid by a bill of exchange. The vendor gives the 
purchaser an order to the warehouseman to weigh and deliver the 
goods, which are lodged with the warehouseman ; but before the goods 
are weighed, the purchaser becomes insolvent. The vendor has a 
/ight to stop them tit transitu. Withers and another v. Lyfs and 
Others, 4 Camp. 237. S. C. 1 Holt, 18. 

8. When the master of a ship receives goods on board and gives 
a receipt for them, it is his duty not to deliver the bill of lading ex- 
cept to the person who can give the receipt in exchange. A, sells 
goods to B. to be delivered free on board a particular ship ; he loads 
them OH board and takes a receipt from C. which purports that the 
goods were received ‘‘ for and on account of A.'* Before the deli- 
very B. had sold the goods to Z).> who, without the knowledge and 
consent of A.^ obtains a bill of lading from C. ; B. becomes insol- 
vent. Held, that A. is entitled to stop the goods in transitu. A.'s 
right would have been the same, although the receipt had not con- 
tained the restrictive words, but bad been in the general form. Craven 
and others v. Ryder, 1 Holt, i()0. 

9. A. being in bad circumstances, goes to GlasgotVy and obtains 
goods from H., paying for them by a bill upon a house in London^ 
which house he knows to be insolvent. The goods are shipped at 
Lcithy the invoice and receipt made out to it, and they are afterwards 
delivered to a wharfinger in London^ who receives a notice from the 
original vendor, Z?., to hold them for him. A. becomes a bankrupt, 
in trover by A, against the wharfinger for the benefit of his assignees. 

Held, that 7?.’s right of stoppage in transitu was gone, but that there 
might still be a question for the jury, whether the sale was not made 
under such gross circumstances of fraud as to vacate the contract al- 
together. Nobb v. Adams, 1 Holt, 248. 

10. A.y ill London., orders goods of B. at Manchester } B, forwards 
them by a carrier to London. Whilst they are on their transit, B. 
hears of A,\ insolvency, and directs the carriers to stop them ; and 
for this purpose he makes out a new invoice to D., which he trans- 
mits to the office of the carrier in London. The goods, by a mistake 

the carrier, are delivered to A., who becomes a bankrupt ; his 
assignees claim to retain them : Held, tliat B. had a right to recover 
ihern in an action of trover against the assignees of A* Litt and 
another v. Cowley and others, 1 Holt, 338. 

1 1 . A general remittance from a debtor to a creditor, in payment in what noti 
^)f his debt, sent for a particular purpose, cannot be stopped in tran~ 

situ by the debtor, on the creditor becoming bankrupt. Smith and 
others v. Bowles and others, 2 Esp. C. 578. 

12. The shipping a consignment by a vessel chartered by the con- 
signee, is a complete delivery to the consignee, so as to divest the 
right of stoppage in transitu. Boethlinek v. Schneider, 3 Esp. 

€.59. 

1 3. Goods are consigned to A,, residing at K., by a vessel trading 
to Y., whence they arc to be forwarded to X* On their arrival at 
y. the consignee takes possession of them: Held, that thereby^ the 
right to stop in transitu was divested. Wright v. Lawes, 4 Esp. 

C. 82. 

14. Any act of ownership, duly exercised over the property, divests 
the right of stoppage in transitu. Wright v. Lawes, 4 Esp. C. 85. 

15. Where on a contract of sale the buyer, though an agent, is 
considered as principal contractor, his taking possession divests the 
vendor’s right to stop in transitu* Leeds v. Wriglit, 4 Esp. C. 234. 

16. If, 
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16. If, after goods are sold, they remain in the warehouse of the 
vendor, and he receives warehouse rent for them, this amounts to 
a delivery of the goods to the purchaser, so as to put an end to the 
vendor's right of stopping them in transitu* Harry v. Mangles, 
iCarap* 452. 

17. When the purchaser of goods has lodged an order to deliver 
them with the wharfinger in whose warehouse they lie, and the latter 
has transferred them in his books into the name of tlie purchaser, the 
vendor's right to stop them in transitu is gone, and the wharfinger is 
bound to hold them as the agent of the purchaser. Harman v. An- 
derson, 2 Camp. 243. Et per curiam in Banco* Tlie same effect 
is produced by the delivery note being lodged with the wharfinger, 
without a transfer in his books. Ib. 

18. The right of an unpaid consigner to stop in transitu is not 
taken away by an assignment of the bill of lading, for a valuable con- 
sideration to a third person, with notice of the insolvency of the con- 
signee. Vertue and another v. Jewell, 4 Camp. 31. 

19. Goods being entered in the books of the West India Dock 
Company, in the name of ^., he receives the usual cheque for them, 
which, having sold the goods to i?., he indorses and delivers to him. 
B. sells the goods, and delivers the cheque to C. on credit. On C.'s 
insolvency, A, cannot lawfully take possession of the goods, although 
they have continued to stand in his name, and the cheque has not 
been lodged with the Dock Company. Spears v. Travers and another, 

4 Camp. 251. 

20. If the purchaser of goods to be paid by bill, after giving his 
acceptance, during the time of credit, and while the goods are in 
transitu sells them to a third person for a valuable consideration, 
without transferring any bill of lading to him, the right of the original 
vendor to stop the goods in transitu is taken away. Davis v. Rey- 
nolds, 4 Camp. 267* ; S. C. 1 Starkie, 115. 

21. An order sent by the vendor to the wharfinger to deliver goods 
to the vendee, is suflicient to pass the property to the vendee, pro- 
vided nothing remains to be done, but to make the delivery ; but if 
any thing remain to be done, for ex:ample, weighing, &c. the property 
does not pass, and the right of stoppage in transitu is not deleated 
till that be done. Wytners v. Lys, 1 Holt, 1 8. 

22. A. having some coffees in tlm West India Docks, employs a 
broker to sell them ; the broker informs him that he has found a pur- 
chaser, and requires to be put in possession of the dock warrants. 
A, delivers them to the broker, indorsed in blank, upon receiving his 
(the broker's) cheque for .the price of the coffee. The broker then 
sells the coffee to the plaintiffs, and receives immediate payment, 
upon handing over the dock warrants. The broker's cheque, given 
to J., is dishonoured, and A. immediately stops the goods in the 
Dock warehouse. Held, that the plaintiffs had a right to recover in 
trover against on the ground that the delivery of the dock war- 
rants by the broker to the plaintiffs, upon payment made to him, 
constituted a complete transfer by the custom and usage of trade ; 
and defeated the right of stoppage in transitu* Zwinger and another 
V. Zarauda, 1 Holt, 395. 

23. A*^ having entered goods in the books of the West India Dock 
Company, received two dock warrants or delivery orders, in blank 
for them, which he delivered to B. on a sale of the goods to him, 
and B* having sold the goods to C., delivered the dock warrants to 
that person, and C. employed D* as his broker, to effect a sale of 

the 
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the goods, and delivered over the dock warrants, one of which was 
signed by C., but the blank intended for the name of the purchaser 
remained, and Z)., after having effected a sale on credit, delivered 
the dock warrants to the purchaser, one of which (viz. the one in 
which the blank for the name of the purchaser remained,) the pur- 
chaser deposited with E., as a security for money advanced on the 
faith of that warrant. Held, that C. had no right to put a stop upon 
the goods, in the event of the purchaser not paying for them, since 
the transfer of the warrant by Z)., his broker, operated as a construc- 
tive delivery of the goods, so as to defeat C.'s right of stoppage in 
transitu* Keyser v. Suse, 1 Gow. 58. 

24. Although goods are stopped in transitu^ the vendor, after the 
credit has expired, may recover for them, under a count for goods 
bargained and sold, if he was ready to deliver them on tlie price being 
paid. Kymer v. Suwercropp, 1 Camp. 109. 180. c. 


TENDER. 

1. A tender demanding change is not good. Watkins v. Robb, 

2 Esp. C. 71 1* 

2. A tender as of a gratuity, repudiating the notion of legal 
right, is not a valid tender. Simmons v. Wilmott and others, 3 Esp. 
C. 91. 

3. To a valid tender it is essential that the money be produced, un- 
less the plaintiff* dispense with the production, as, by saying that the 
defendant need not produce the money, as he would not accept it ; 
a refusal to take the sum off'ered, on the ground that more was due, 
is not sufficient. Dickinson v. Shee, 4 Esp. C. 68. 

4. That a tender, without actually producing the money, may be 
valid, it must be proved, not only that the creditor , refused it, but 
that the party had it ready to produce. Glasscott v. Day, 5 Esp. 
C. 48. 

5. A tender upon condition that a receipt in full be given, is not 
good. Glasscott v. Day, 5 Esp. C. 48. 

6. It is not a good tender of a fractional sum for the debtor to 
offer the creditor a bank note to a larger amount, and to desire him 
to take out of that the sum to be paid. Betterbee v. Davis, 

3 Camp. 70. 

7« An off'er to pay a sum of money, to be accepted as the whole 
balance due, where a larger sum is claimed, does not amount to a 
legal tender. Evans v. Judkins, 4 Camp. 156. 

8. If A. be indebted to several persons in different sums of money, 
and when they arc all assembled together, tenders them one gross 
sum, sufficient to satisfy all their demands, which they refuse to re- 
ceive, insisting on more being due, this is a good tender. It is not 
necessary to produce the money tendered when the creditor insists 
on more being due. Black v. Smith, Peake, 88. 

9- If on a tender being made the creditor insists on receiving a 
larger sum of money, he cannot afterwards object to the formality of 
the tender on account of the debtor having required a receipt. Cole 
v. Blake, Peake, 179. 

10. A tender in Bank of England notes is good, unless objected to 
as such. Brown v. Saul, 4 Esp, C. 267. 

11. The 


Effects of ex- 
ercising tlia 
right. 


What is not. a 
valid tender. 


What is not a 
legal tender. 

What is. 


What a legal 
tender. 
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11. The tender of a larger sum if not reTused on that account is 
good for the less. Holland v. Phillips, 6 Esp. C. 46. 

12. A tender of a bank note in payment ^f a fractional sum, is 
good if the creditor object to receive it merely on the ground of the 
sum offered to be paid being less than the sum claimed, although the 
creditor is required to return the difference between the bank note 
and the fractional sum. Saunders v. Graham, 1 Gow, 121. 

1 3. To avoid a tender by Subsequent demand, the demand must be 
of the exact sum tendered. Coore v. Callaway, 1 Esp. N. P. C. 115. 
1 C. N. P. C. 181. 

l/l'. The demand of a debt, to do away the effect of a tender, must 
be by some one authorized to give the debtor a discharge. Coles v. 
Bell, 1 Camp. 478. n. 

15. After a tender of what is due from two persons on a joint con- 
tract, a subsequent application to one of them is sufficient to sup- 
port a replication to a plea of tender, that the plaintiff subsequently 
demanded payment from the defendants. Peirse v. Bowles and an- 
other, 1 Starkie, 323. 

16. If to a plea of tender the plaintiff replies a subsequent de- 
mand and refusal, it is incumbent on him to prove, that after the 
tender admitted in the pleadings, he demanded of the defendant the 
exact sum specified, as having been before tendered and refused. 
8pybey v. Hide, I Camp. 181. 

17. Held, that after a pica of tender the plaintiff cannot be non- 
suited. Harding v. Spicer, 1 Camp. 327. 


THAMES. 

Mooring The right as regulated by custom of mooring barges in the Thames 

barges. at low water, is, for one tide at the piles in front of the wharf*, and 

not at the wharf itself, though there are no piles, unless obliged by 
distress. Wyatt v, Thompson, 1 Esp. C. 252. 


THEATRE. 

What houses 1. A liousc kept for private dancing, and not the exhibition of per 
must be formers, must nevertheless be licensed pursuant to statute 25 Ci. 2. 

licensed. silice the public morals may be as equally endangered by the 

abuse of the one as the other. Clarke v. Searle, 1 Esp. N. P. C. 25. 

2. A public tea-room in which musical performances are regularly 
exhibited, must be licensed pursuant to statute 25 G. 2. c. 36. 
Beilis V. Beal, 2 Esp. C. 592. 

Wliat not. 3. A room kept by a dancing master for the instruction of hh 

scholars and subscribers, and to which persons are not indiscrimi- 
nately admitted, need not be licensed under statute 25 G. 2. c. 36. 
Beilis V. Burghall, 2 Esp. C. 722. ' 

4. A room used for public dancing on a particular festival only, 
need not be licensed within statute 25 G. 2. c. 36. Shutt v. Lewis, 
5 Esp. C. 128. 

The offence of 5. To complete the offence for keeping an unlicensed house for 
keeping an un- dancing and music under statute 25 G. 2. c. 36., it is not necessary 
licensed house thing should be taken for admission. Archer v. Willingnie, 

when complete. 4 Esp. C. 186. 


TIME, 
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TIME. 

1. The rule is invariable that months in acts of parliament mean Month, 
lunar months, unless the, context requires a different construction. 

Lacon and another y. Hooper and another, 1 Esp. C. 24*9. 

2. In mercantile contracts, months are to be reckoned as calendar, 
not lunar. Jolly v. Youn^, 1 Esp. N.P. C. 186. 

3. Where* goods are seized under a the same day that the Fraction of a’ 

party commits an act of bankruptcy, it is open to enquire at what 

time of the day the goods were seized, and the act of bankruptcy 
was committed ; and the validity of the execution depends upon the 
priority. Sadler v. Leigh and another, 4* Esp. Camp. 197. 


TITHE. 

1. The tithe of hay is to be set out, not in the swarth, but in the Hay. 
cock. Moyes V. Willet, 3Esp. C. 31. 

2. Before setting out the tithe of hay, the occupier of the soil is 
bound at common law to tedd the grass, (or throw it abroad from 
the swarth and gather it together again), and then to make it into 
cocks ; after which, the tithe is to be set out, and the parson must 
make it into perfect hay. Newman v. Morgan, 1 Camp. 305. 

3. A parson in carrying his tithes may use any road upon the pre- Removal of. 
mises used by the occupant, though there is a public road equally 
convenient. Cobb v. Selby, 6 Esp. C. 103. 

4. Unless tithes have been duly set out, the parson is not liable for 
not removing them after notice. Moyes v. Willet, 3 Esp. C. 31. 


TITLE DEEDS. 

A defendant who has worked coal-mines without interruption in Production of. 
pursuance of an agreement with the owner cannot, upon the trial of 
an action against him for a breach of the agreement, compel a third 
person to produce his title deeds, by virtue of which he is entitled 
to the legal estate in which the premises are situated as a trustee. 

Roberts v. Simpson, 2 Starkie, 203. See in tit. Action (Evidence.) 


TOLERATION ACT. 

1. German Lutherans are within the protection of the Toleration wiioarewith- 

Act. Rex V. Hube, Peake, 132. ’ in. 

2. Parol evidence of the oaths required by the Toleration Act Oaih. 
liaving been taken, is not admissible. It is not necessary to prove 

the taking of those oaths in an indictment for disturbing the congre- 
gation. Rex V. Hube, Peake, 132. 

3. It is no defence to an indictment on the Toleration Act, that indictment, 
the defendant entered the chapel for the purpose of asserting his 

right to the clerk’s reading-desk. Rex v. Hube, Peake, 132. 


TOLL. 
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Implied 
right to. 


Importation of 
wool. 


What trades arc 
within the sta- 
tute of appren- 
ticeship. 


What shall be 
an offence 
against the 
statute. 


What not. 


TOLL. 

Queere^ if tolls can be claimed under a modern grant of a liberty to 
hold a market, &c. and to receive the accustomed dues and tolls, 
&c., but to which grant no specific tolls are annexed. Lowdon v. 
HieroAs, 1 Holt, 747. 


TRADE. 

1. A foreign built ship, British owned, was authorized by 4S Geo. 
3. c. 153. s. 13. to import into Great Britain the articles therein enu- 
merated ; but tliat statute, which permits the importation into Great 
Britain, in such a ship of “ all sorts of wool” does not extend to 
cotton* Pearce and others v. Cowie, 4 Camp. 363.; S.C. 1 Holt, 69. 

2. The statute 5 Eliz. prohibiting the exercising trades without 
having served an apprenticeship, only applies to trades then in use ; 
not therefore to the trade of a coacbmaker. Pride v. Stubbs, 6 
Esp. C. 131. 

3. An action will not lie on 5 Eliz. c. 4. for setting to work a person 
who had not served an apprenticeship in the business of a coach- 
maker, that business not being known in England when the statute 
passed. Pride q. t. v. Stubbs, 2 Camp. 397. 

4. A trade is not within 5 Eliz. c. 4. although several of its inter- 
mediate operations were known and practised in England when the 
act passed, if its ultimate object be a machine or manufacture, subse- 
quently introduced or invented. Martins v. Galloway, S Camp. 121. 

5. A master workman employs in a trade within 5 Eliz. c. 4. a 
person who never before had worked in it, under a parol agreement to 
teach him the business, in consideration of a premium, and to pay 
him weekly wages. This is not an apprenticeship within the meaning 
of the statute ; and the master is thereby subject to a penalty for 
setting to work in his trade one who had not served therein seven 
years as an apprentice. Beal q. t. v. Geal, 2 Camp. 1. 

6. It is an offence against 5 Eliz. c. 4, s. 31. to employ an unquali- 
fied person in any substantive part of a trade, within the statute, al- 
though he is incapable of doing the more diflScult parts of the busi- 
ness, and never finishes any one article. If a particular trade was 
carried on in 5 Eliz,, it is within the provisions of the above statute, 
although the mode of carrying it on has been materially altered. 
Pratt V. Fraser, 3 Camp. 14. 

7. A man who has been engaged as chief clerk, and manager to a 
manufacturer for seven years, has served a sufficient apprenticeship 
within the 5 Eliz., though he was never engaged in the manual labour 
of the business. Smith v, the Armourers' Company, Peake, 148. 

8. One who, without having served an apprenticeship carries on a 
trade as trustee for a minor, and who does not interefere in conduct- 
ing it, is not liable to the penalties of the statute 13 and 14 Car, 2. 
c. 15. s. 2. Meazean v, Pearsall, 6 Esp. C. 1. 

9. A man is not liable to penalties under 5 Eliz. c. 4,, as for exer- 
cising a trade without having served an apprenticeship to it, who 
merely exercises a trade incidentally as a branch of his general 
business. Therefore, a master coacbmaker may lawfully keep jour- 
neymen blacksmiths in his employ, to make the iron-work of coaches, 
although he has not served an apprenticeship to the trade of a black- 
smith. Coward v, Mabcrley, 2 Camp. 127. 


10. So 
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10. So of a master carpenter, and journeymen sawyers. Coward 
V. Maberley, 2 Camp. 127. 

11. A person merely employed as out-door man to nail on horses’ 
shoes, made by others, is not set on work in the trade of a farrier, 
within the meaning of 5 Eltz. c. 4. Hudson v. Field, 3 Camp. 15. 

12. In an action *00 5 Eliz. c. 4. for setting on work, one who has 
not served an apprenticeship of seven years, the defendant is not 
liable, unless; he knew that the person set on work had not served an 
apprenticeship, but the jury may infer that he knew this from having 
had the means of knowledge. Holden v. Lawrie, 3 Camp. 188. 

13. An action on 5 Eliz. c. 4. s. 31. for setting to work a person 
who has not served an apprenticeship caimot be maintained, unless 
the unejualified person has worked by the defendant’s orders one 
month m the county in which the venue is laid ; nor is it enough 
that the defendant gave him orders in this county to work, and 
that he accordingly did work at the business above a month in 
another county. Cunningham q. t. v. Watson, 3 Camp. 249. 

14. An indictment cannot be maintained on 5 Eliz. c.4.for exer- 
cising a trade without having served an apprenticeship, unless the de- 
fendant is proved to have exercised the trade for the space of a 
month. Rex v. Barnett, 3 Camp. 344. 

15. In a penal action for exercising a trade not having served an Pleadings, 
apprenticeship, the plaintiff is not obliged to prove that defendant 

used the trade all the time laid in the declaration, if it is said that he 
forfeited 40^. for each month. Powell qui tarn v. Farmer, Peake, .57. 

16. In an action on 5 Eliz. fof setting to work a journeyman, who 
has not served an apprenticeship, the plaintiff cannot recover any 
penalty that had been incurred a year before the commencement of 
the suit, although the defendant continued to employ the same jour- 
neyman within tlie year, Evans q. t. v. Hunter, 2 Camp. 293, 

17 . Cluoire, as to the proper title of statute 5 Eliz. c. 4., which is 
stated differently in different editions of the statutes ; where it was 
set out in an indictment, as given by Ruffhead, the judge refused to 
direct an acquittal for a variance, on production of a copy of the act 
printed by the king’s printer, in which it is given differently, Rex 
v. Barnett, 3 Camp. 344, 


TREASON. 

1. An objection to a witness, on the ground of misdescription, Li«t of wiines- 
inust be taken in the first instance. Rex v. Watson, 2 Starkie, 158. 

2. A witness in high treason is described in the list delivered to 
the prisoner, under the statute, as lately abiding at a specified place. 

Upon examination of the witness upon the voir dire it appeals that be 
has had a different and later place of residence, the description is not 
sufficient. Rex v. Watson, 2 Starkie, 116. 


TRESPASS. 

1. A shop-keeper may maintain trespass for taking goods sent to By whom inain. 
him on sale or return, Colwill v. Rees, 2 Camp. 575. tainable, 

2. An equitable title is not sufficient in trespass, where the party % whom not. 
lias not been in possession. Woodward v. Larking, 3 Esp. C. 

288. 


3. Tenant 
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8. Tenant for years cannot maintain trespass de ionis asportatu for 
timber cut down on the demised premises. Evans v. Evans, 2 Camp. 
491. 

4. One who has accepted rent from a tenant in possession, who 
has atoned to him under an order in chancery, cannot treat the 
tenant as a trespasser. Doe ex dem. JoHiff'e^ v. Sybourn, 2 Esp. 
C. 667. * 

Abuse of a 5. If a party having a right to enter premises for a particular puf- 

rigbt. pose, enters for another, he is a trespasser. Fitch v. Fitch, 2 Esp. 

C. 544. 

6. Trespass will not lie for an irregular distress, where the irregu- 
larity complained of is not in itself an act of tresjpass, but consists 
merefjr in the omissions of some of the forms required in conducting 
the distress, such as procuring goods to be appraised before they are 
sold. The true construction of the provision in II Geo. 2. c. 19. s. 19. 
that the party may recover a compensation for the fecial damage 
he sustains by an irregular distress : “ in an action of trespass or on 
the case,’* is, that he must bring trespass case, if it be in itself the 
subject matter of an action on the case. Missing v. Kemble, 2 Camp. 
115. 

Licence. 7. One who sees another building on bis premises without objection 

cannot treat him as a trespasser. Neale ex dem. Leroux v. Parkin 
and another, 1 Esp. C; 229. 

Case or trespass. 8. If an injury is received from the immediate, though uninten- 
tional, act of another, the remedy is trespass, and not case; and the 
court of K. B. will not permit this doctrine to be questioned on a 
motion for a new trial. 2 Camp. 465. 

9. Trespass and not case is the proper remedy for an injury from 
collision between the plaintiff’s and defendant’s carriages, occa- 
sioned by defendant’s negligence. Sheldrick v. Abery and another, 
1 Esp. N. P. C. 55. 

10. If the owner of a ship, being himself on board, and standing at 
the helm unintentionally runs her against another ship, from unskil- 
ful management, the remedy is trespass and not case. Covcil v. 
Laming, 1 Camp. 497. 

11. If the owner of a chattel gratuitously permit another person to 
use it, the owner may maintain trespass for an injury done to it, while 
it is so used. Lotan v. Cross, 2 Camp. 464. 

12. Where a principal is liable for his agent’s misconduct he can 
only be sued by action upon the case, notwithstanding the agent may 
be liable as a trespasser vi et armis. Leame v. Bray, 5 Esp. 
C.18. 

13. If the owner of a horse lets him to hire for a certain time, 
during which he is killed by the owner of a cart driving it violently 
against him, the remedy of the owner of the horse against the owner 
of the cart is case and not trespass. Hall v, Pickard, 3 Camp. 
187. 

14. Wliere the defendant nails to his own wall a board which over- 
hangs the plaintiff’s close, the remedy seems to be case and not tres- 
pass. Pickering v. Rudd, 4 Camp. 219. S. C. 1 Starkie, 56. 

15. A, having recovered damages against B* for driving hold-fasts 
into ^.*8 wall in order to support a nuisance, brings a second actioir of 
trespass for the continuance. Semble^ the form of the second action 
should be case and not trespass. Lawrence v. Ghee, 1 Star- 
kie, 22. 

16. If A. procure a constable to arrest JS. on a charge which after- 

wards 
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wards turns out to be groundless, quccre, whether /J.’s remedy against 
A* is an action of case or trespass. Stonchouse v. Elliot, 1 Esp. 
C. 272. 

17. If A* procure a constable to arrest B. on a charge of felony 
which is unfounded, trespass lies against A* White v, Taylor and 
another, 4- Esp. C. 

19. Where a post-chaise is let to hire, the relation of master and 
servant continues between the driver and the owner, who therefore 
and not the passenger, will be answerable for the driver's want of 
care : hence the owner’s remedy is trespass, not case, for forcible 
injury to the chaise whilst hired. Dean v. Branthwaite, 5 Esp. 
C. 35. 

19# If A. without authority arrest il. and commit him to the cits* 
tody of C., (supposing C. to be liable for receiving him) the trespass 
is joint in both, since C. adopts the act of A.; therefore they may be 
sued jointly. Hardy v. Murphy and another, 1 Esp. C. 294. 

20. Unefer the alia enormia in trespass, no facts can be given in 
evidence which might, consistently with decency, be stated in the 
declaration. Lowden v. Goodrick, Peake, 46. 

21. In trespass and false imprisonment, the plaintiff cannot give 
evidence of his health being injured unless laid under a per quod ; the 
common conclusion, that he became and was sick, weak, &c. is not 
sufficient. Pettle v. Addington, Peake, G2. 

22. If an English merchantman be seized as prize by the com- 
mander of a king’s ship, an action at law cannot be maintained against 
him for so doing, although he released her without instituting any 
proceedings against her in the Admiralty court; and if an action ot“ 
trespass be brought against him, it is enough for him to plead the 
general issue, and to show that he seized the vessel as prize without 
pleading or proving that he had probable cause. Faith v, Pearson, 
4 Camp. 357. 

23. Where the plaintiff is in the actual occupation of the close, the 
defendant cannot, in ao action of trespass, give evidence of property 
in a stranger, under tlie general issue. Philpot v. Holmes, Peake, 
67. 

24. A distress for rent taken off the demised preriiiscs, cannot be 
given in evidence under the general issue in trespass, since the 
statute 11 Geo, 2. c. 19. is confined to distresses made on the pre- 
mises. Vaughan v. Davis, 1 Esp. C. 257. 

25. To trespass for unmooring the plaintiff’s barge, the defendant 
liaving pleaded merely the general issue, cannot give in evidence thal 
he removed it from a situation of danger by the plaintiff’s authority ; 
or that, being frozen to the barge of a third person which the defen- 
dant was authorized to remove, the one v/as inevitably unmoored with 
the other, and that they were both brought together to a place ol‘ 
safety. Milman v. Dolwcll, 2 Camp. 378. 

26. In trespass for running with a cart against plaintiff’s chaise, 
the defendant cannot give in evidence under not guilty, that the cart 
and the chaise were travelling on the high road in opposite directions, 
and that the collision between them happened from the negligence ol 
thi^aintiff, or from inevitable accident. Knapp v. Salsbury, 2 Camp. 
500. 

27. In trespass for taking goods, where the defence is, that llu \ 
were taken as a distress for rent, having been clandestinely i cmovtul 
from the premises ; this must be specially pleaded. Funu aux \ 
Fotherby and another, 4 Camp, 136, 

Voi. V. 8 s 28. 
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28. A- executes^ a warrant of attorney to B, to enter up judgment 
and take out execution with a defeasance on payment of a certain 
sum of money ; B.^ after payment of this money, enters up judgment 
and takes A» in execution, A» moves the court to set aside the judg- 
ment and execution, and after a rule nisi has been obtained, the whole 
is referred to a barrister, who awards that nothing was due to B^ when 
he entered up the judgment, and that the judgment and warrant of 
attorney shall be set aside : A. in an action of trespass and false im- 
prisonment against J?., who pleads the general issue only, is entitled to 
recover. Rogers v. Popkin, 2 Starkie, 404. 

29. To trespass for breaking and entering a house and staying 
therein three weeks, the defendant pleads a justification as to break- 
ing, and entering, and staying in the house twenty-four hours. 
The plea covers the whole declaration. Monprivatt v. Smith, 
2 Camp. 175. 

30. If to trespass by a tenant against a landlord for turning him 
out of possession, the defendant pleads a fact, by which the lease 
was forfeited, and the plaintiff replies generally de injurid ; when the 
fact is proved, by which the lease is forfeited, the plaintiff cannot 
give in evidence a waiver of the forfeiture ; but he ought to have re- 
plied this specially in avoidance of the plea. Warral v. Clare, 
2 Camp. 629. 

31. Trespass for cutting down a Virginian creeper; plea removal, 
because it was doing damage to the defendant’s premises. Replica- 
tion, that the defendant used greater force and violence, and did 
greater damage than was necessary. On issue joined upon this repli- 
cation, the plaintiff cannot go into evidence to show the quantum and 
nature of the damage done to the premises. Pickering v. Rudd, 
1 Starkie, 56. 

32. If A* be in possession of part of a house, and B. of the other 
part, and an officer enter into A/s part under a writ against /i.’s 
goods, which are not there, A. may maintain an action against the 
officer for breaking and entering his house, and need not make any 
new assignment to a justification under the writ against B, Fallon v. 
Anderson, Peake, 110. 

33. The day in a declaration in trespass is immaterial ; therefore a 
justification at any other time answers the declaration, and if the 
plaintiff means to insist that the defendant was guilty of a trespass 
on that day as well, he must new assign. Randle v. Webb, 1 Esp. 
N.P.C.^38. 

34. To trespass for breaking and entering the plaintiff’s house, 
and making a noise and disturbance therein, the defendant pleaded 
a licence, to which the plaintiff replied de injuria. Held, that the 
plea was supported bj^ evidence, that the plaintiff kept a billiard- 
table in the house, at which all persons were usually permitted by 
him to play, at regulated prices; and that the defendant entered the 
house for the purpose of going to the billiard-room, although, while 
in the house, he was guilty of a trespass in assaulting the plaintiff. 
Ditcham v. Bond, 3 Camp. 524. 


TRIAL. 

1. Notice of trial may be given in K. B. for the adjournment-day 
in London, audit is sufficient to give such notice eight days in coun- 
try 
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try causes, and four days in town causes, before the first sittings 
afterterni. R.G.E.1811. 2 Camp. 12. 

2. The court will put off the trial on tlie affidavit of the defend- I'utting ofl'. 
ant’s attorney, that a material witness is kept out of the way by the 
plaintiff. Duberley v. Gunning, Peake, 97. 

8. An application may be made to a judge at Nisi Prius to put off 
the trial of an issue directed by the Lord Chancellor. Buxton v. 

Lawton, 4 Camp. 163. 

L The court will not put off a trial upon motion at Nisi PritiSy 
in order to enable the plaintiff to amend his declaration, by omitting 
the profert of the bond on which the action is brought. Paine v. 

Bustin, 1 Starkie, 74. 

5. The rule, that where a trial is put off, on the cause being called 
on upon the defendant’s application, he must pay the costs of the 
day, applies as well to criminal as civil causes ; but unless the pro- 
secutor’s name is indorsed on the hill, he is not entitled to any costs 
on his own account. Rex v. Doyle, 1 Esp. N. P. C. 125. 

6. At Nisi Prills in K. B., the plaintiff cannot apply to put off the 
trial of his cause from sittings to sittings, but may from one day in 
the sittings to another. Ansley v. Bircli, 8 Camp. 333. 

7. Counsel, although retained for the plaintiff, cannot withdraw Withdrawing 
the record till a brief is delivered. Abithol v. Beneditto, 2 Camp, record. 

487. 

8. The court will not grant a new trial after a defendant has been New trial, 
acquitted upon an indictment, although the acquittal was founded 

upon a misdirection by the judge, Rex v. Cohen and another, 

1 Starkie, 516. 

9. A judge at Nisi Prius will not try a cause out of its order, for Order of trial, 
the purpose of preventing an injunction in equity against proceed- 
ing to trial. Goldschmidt v. Marryat, 1 Camp. 559. 

10. One indictment against A. and another against A, and B, are 
entered for trial in the above orders; special juries having been 
Struck in both, and both having been entered as common jury causes, 
the prosecutor cannot, by withdrawing the first record, reverse tlie 
order of trial. Rex v. Houlditch and another, 1 Starkie, 63. 

11. Rule for special jury in Middlesex and London. be served Special jury 
day preceding adjournment day, and cause then marked as special causes, 
jury in marshars book. R. G. H. 2 Camp. 12. 

12. Rule as to the appointment of particular days for special jury 
causes not defended. 1 Starkie, 31. lal. Ellcnb. 

13. If a defendant, who has obtained and saved a rule for a special 
jury, take no further steps upon it, the plaintiff will be entitled to 
have the cause tried in its regular order as a common jury cause, 
and the court will not afterwards relieve the defendant, except under 
very special ciremmstances. Farren v. Richards, 2 Starkie, 369. 

14. The certificates under 24 G. 2. c. 18., that a cause was proper 
to be tried by a special jury must be granted, if at all, immediately 
after the trial. Therefore, an application for such certificate made 
the day after the trial tvas held too late. Waggett v. Shaw, 3 Camp. 

316. 

15. At the assizes, if business is not begun on the commission Practico at the 
day, causes must be entered with the marshal before the sitting of ^'**^** 

the court on the first day of business. Skeye v. Voyce, 3 Camp. 

365. 

16. In trespass qua re clausum fregit, if the defendant pleads as to 
coining with force and arms, and whatever else is against the peace, 

8 s 2 liot 
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not miltyi and as to the residue of the trespasses, a justification 
which is denied by the replication ; at the trial he has a right to 
begin and to have the general reply. Hodges v. Holder, 3 Camp. 
366. 

17. In ejectment, where the lessor of the plaintiff claims under a 
will, and the defendant under a codicil thereto, the validity of which 
is the question between them, the defendant, cfn admitting the title 
of the lessor of the plaintiff under the will, has a right to begin and 
to have the general reply. Doc ex dem. Corbett v. Corbett, 3 Camp. 
368. 

18. In an action of trespass, where the general issue is pleaded, 
and also special pleas are pleaded, alleging a clandestine removal to 
avoid a distress, the plaintiff ought to go into the Avhole of his case 
in the first instance. Rees v. Smith, 2 Starkie, 31. 

19. Held, in assumpsit ^ for money received and on an account, 
that though the plaintift', in his opening, had stated his claim to arise 
out of a settlement of accounts, and failed in proving the settlement, 
ho might nevertheless recover for money received. Murray and aii' 
other V. Butler, 3 Esp. C. 105. 

20. If a party fills in the case which he has opened, he cannot 
resort to another. Sherriff v. Cadell, 2 Esp. C. 617. 

21. In an action of assault and battery, if the declaration contains 
but one count, the plaintiff, after proving one assault, cannot waive 
that, and proceed to give evidence of another. Stante v. Pricket, 
1 Camp, 473. 

22. A plaintiff who fails in proving the case stated to the jury, 
cannot afterwards go into a new case which has not been stated. 
Paterson v. Zachariah and Arnold, 1 Starkie, 72. 

23. Practice as to the opening and replying of counsel in trespass. 
Jackson v. Hesketh, 2 Starkie, 518. 

24. Upon a plea in abatement for non-joinder of another as defend- 
ant in assumpsit, the counsel for the plaintiff’ is to bring evidence to 
sustain the plea. Robey v. Howard, 2 Starkie, 555. 

25. After the plaintiff's case has been closed, the court will not 
allow him to remedy a defect in Ins evidence, unless it has occurred 
from inadvertency on the part of his counsel. Aldred v. Halliwell, 
1 Starkie, 117. 

26. Where the declaration contained thirty counts on fifteen hills 
of exchange, the court at Nisi Priiis refused to compel the plaintiff 
to select fifteen of the counts on which to take his verdict. Ferguson 
and others v. Clarke, 2 Starkie, 442. 

27. Where several defendants appear by separate attornics, and 
have separate counsel, if they arc in the same interest, only one 
counsel can be heard to address the jury, and the witnesses are to 
be examined by one counsel on the part of all the defendants, in the 
same manner as if the defence were joint. Chippendale v. Masson 
and others, 4 Camp. 174. 

28. One of several defendants, against whom, on the close of the 
plaintiff’s case, no evidence has been offered, is not entitled to an 
acquittal, till the whole case is ready for the jury. But, in adducing 
evidence hi contradiction to that offered by the other defendants, the 
plaintiff cannot go into a new case against the first. Huxley v. Berg 
and others, 1 Starkie, 98. 

29. In an action of tort against several, if there be evidence against 
some only, and none against others, it is discretionary with the judge 
at Nisi Prius, whether he will direct the acquittal of such defend- 
ants 
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ants gainst whom there is no evidence, at the close of the plaintiff's 
case, tor the purpose of making them witnesses for the co-defendants. 
But such an intermediate acquittal is not a matter which the defendant's 
counsel can claim of right. Davis v. Living and others, 1 Holt, 275. 

SO. Where property is stated in one count to belong to certain 
persons, naming them specifically, but in another count to belong to 
persons unknown, and the prosecutor, by defect of evidence, cannot 
prove the nanjes of the persons as described in the first count, he 
cannot recur to the second count, which describes the property as 
belonging to persons unknown. Rex v. Robinson, 1 Holt, 595. 

31. Although an objection appear upon the record, and might be 
taken advantage of by motion in arrest of judgment or writ of error, 
yet if it be of such a nature that the action clearly cannot be main- 
tained, tlie judge at Nisi Prius will nonsuit the plaintiff. Sadler v. 
Robins, 1 Camp. 256. 

32. When there are several counsel on the same side, and a junior 
has begun to examine a witness, the leader jnay interpose, take the 
withess into his own hands, and finisli the examination. But after 
one counsel has brought his examination to a close, a question cannot 
regularly be put to the witness by another counsel on the same side. 
Doe v. Roe, 2 Camp. 280. 

33. One issue having been taken on the plea of payment of a 
bond on w hich interest has accrued, according to the condition of the 
bond, the defendant is not entitled to a verdict on that issue, on 
proof of payment of the principal without interest. Hellier v. 
Franklin, 1 Starkie, 291. 

31. On the trial of a misdemeanor, the defendant cannot have the 
assistance of counsel to examine the witnesses, and reserve to him- 
self the right of addressing the jury ; but if he conducts his defence 
himself, and any point of law arises, which he professes himself 
unable to argue, the court will hear this argued by his counsel. Hex 
V. White, 3 Camp. 98. 

35. 11‘, during the trial ol’ a prisoner for a capital offence, one of 
the jurymen is taken ill, the jury may he discharged, and the pri- 
soner tried by another jury. Rex v. Edwards, 3 Camp. 207. 


TROVER. 

1. The plaintiff exchanged a w^atch with the defendant for a pair 
of candlesticks, which the latter warranted to be silver : Held, that 
the plaintiff could not maintain trover for the watch on proof that 
the candlesticks were of base rnetal ; his remedy was by action for 
the breach of warranty. Emanuel v. Dane, 3 Camp. 299. 

2. Trover lies for an undivided part of a chattel. Watson and 
wife V. King, 4 Camp. 272. ; S. C. 1 Starkie, 121. 

3. To support trover, the plaintiff, if not actually possessed at 
the time of conversion, must have had the right of immediate pos- 
session. Gordon v. Harpur, 2 Esp. C. 465. ; S. C. 7 T. R. 9. 

4. A. paid a bank of England note to R., who paid it to C., who 
presented it at the bank, where it was stopped on the ground that 
it had been fraudulently obtained from a former liolder : Held, that 
although A, thcreu[)oii paid the amount of the note to C., in dis- 
charge of the debt due to him from /?., A* could not maintain trover 
for the note against the bank of England, Benjamin v. Bank of 
England, 3 Camp. 417^ 

S 1 ^, 3 5. Qnarc, 
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5. Quaere, wliethcr a gift of a chattel, not in the possession of the 
donor at the time of maKing the gift, will so pass the property there- 
in, as to entitle the donee, ^ho has never obtained possession, to 
maintain trover against the executor of the donor. Spratley v. 
Wilson, 1 Holt, 10. 

6. If a carrier has goods to carry, and by mistake deliver them to 
a wrong person, this is such a tortious conversion as will support an 
action of trover at the suit of the right owner. Youl y. Harbottle, 
Peake, 49. 

7. A person in possession of property is not guilty of a conver- 
sion by a bond fide refusal to deliver it until the party demanding 
proves that he is entitled to receive it. Solomons v. Dawes, 1 Esp. 
N. P. C. 83. 

8. A neglect to deliver goods in pursuance of a contract is not a 
conversion ; sccus^ where refused on demand. Severin v. Keppell, 
4 Esp. €.156. 

9. A demand of the value of the property, instead of the property 
in specie, is sufficient in trover. Thompson v. Shirley and another, 
1 Esp. N. P. C. 31. 

10. One \yho comes into possession of land, on which he finds a 
block of stone belonging to another, is not justified in removing it to 
a distance. And such removal supersedes the necessity of proving a 
formal demand in an action of trover, Forsdick v. Collins, 1 Starkie, 
173. 


TRUSTEE. 

1. Where trustees are bound to convey the legal estate in an event 
which has happened, it will be presumed, unless the contrary ap- 
pear, that tliey conveyed accordingly. Bowerman v. Sybourn, 2 Esp. 
C. 496. ; Godfrey v. Hudson, 2 Esp. C. 499. n. 

2. Trustees, by the mere act of submitting to arbitration, are not 
made personally liable. Davies v. Ridge and others, 3 Esp. C. 201. 

3. No action at law will lie against trustees either by their ccstid 
(]ue trusty or in case of his bankruptcy, by the assignees of such 
cestui que trust, Allan v. Imlctt, 1 Holt, 641. 


TURNPIKE. 

A waggon returning from London loaded with dung is not lial)Ie 
to be weighed and charged for overweight under 13 G. 3. c. 84. or 
14 G. 3. c. 82, by carrying home two empty bottles and an empty 
basket, in which the produce of husbandry had been brought from 
the country the same day. Chambers v. Eaves, 2 Camp. 393. 


USE AND OCCUPATION, ACTION FOR. 

1. In an action for use and occupation, where the defendant has 
come in under the plaintiff, he cannot shew that the plaintiff’s title 

has 
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has expired, unless he solemnly renounced the plaintiff’s title at the 
time, and commenced a fresh holding under another person. Balls 
V, Westwood, 2 Camp. 11. ^ 

2. In an* action for use and occupation, where the defendant did 
not come in under the plaintiff, the plaintiff can only recover rent 
from the time he has had the legal estate in him, although he may 
have had the equitable estate long before. Cobb v. Carpenter, 

2 Camp. 13. n. 

3. Where & man agrees to purchase premises on an assurance that When not. 
the person of whom he purchases has a long term in them, and , on 

tlie faith of such assurance at a considerable expence enters into the 
possession of them, he shall not, on his refusing to complete his pur- 
chase (on account of the seller having a shorter term) be charged in 
an action for use and occupation. Hearn v. Tomlin, Peake, 192. 

4. Where premises are let at an entire rent, an eviction from part, 
if the tenant thereupon gives up possession of the residue, is a 
complete defence to an action for use and occupation. Smith v. 

Raleigh, 3 Campbell, 513. 

5. A, lets lands to B. who underlets to C, and others ; during these 
tenancies, A, gives notice to C. and the other undertenants to quit, 
and C. does quit, and the lands before occupied by him remain un- 
occupied for a year, and are then again let by B - : — Held, that A. 
could not recover against B. for the use and occupation of this land 
for the year. Ana semblc, that under these circumstances, an 
eviction might be set up as a defence to the whole demand. Burn 
V, Phelps, 1 Starkie, 94. 

6. A, having an equitable title to a house under an agreement for 
the lease of it, permits his mistress to occupy it ; it is afterwards 
agreed between them that she shall take up the bills which he has 
accepted in part payment of the purchase money, and that the lease 
shall be assigned to her, she remains in possession and does not take 
up the bills, and marries the defendant, who occupies the house : A, 
cannot recover against the defendant for use and occupation. Keat- 
ing v. Bulkely, 2 Stack. 419. 


USURY. 

1. If a country banker, discounting a bill, take interest for the What shall be. 
whole time it has to run, and instead of paying money for the bill, 

give notes payable in London, at three days after sight, — such 
country banker is guilty of usury. Matthews qui tarn v. Griffiths, 

Peake, 200. 

2. If on discounting a bill, it is agreed that goods shall be taken 
at more than their allowed value, the tl-ansaction is usurious. Pratt 
v. Willey, 1 Esp. N. P. C. 40. 

. 3. A loan of money by taking stock at a higher price than it 
bears, is usurious. Doe ex dem. Davidson v. Barnard, 1 Esp. N. P. 

C. IL 

4. An agreement on discounting a bill, that the party shall take 
in part payment another bill, which has time to run as cash, al- 
though the full discount was taken, is usurious. Parr v. Eliason 
and others, 3 Esp. C. 210.; S. C. 1 East, 92. 

5. Although a bill of exchange, pri'md facie, appears to be usu- 
rious, if this is shown to have arfsen from the mistake of an agent 

S s 4 employed 
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ctr\plpyed in the framing of the bill, {or comme semhle^ even by his 
deliberate act, the principals being ignorant of the intended usury,) 
it is not within 12 Ann. c. 16.>#nd the holder may recover what is 
bond fide due upon it. Glasfurd v. Laing, Camp. 149. 

6. A person accommodating another by accepting a bill, cannot, 
like a country banker discounting a bill, take p.ny thing above 5L 
per cent, interest, by way of commission, without committing usury. 
Kent V. Lowen, 1 Camp. 178. 

7. Where a factor advances money to purchase goods, if he receives, 
besides legal interest, a higher commission on these purchases than 
he would have been contented to take had he not advanced the money, 
the transaction is usprious. Harris v, Boston, 2 Camp. 848. 

8. Semble, that lending money on continuation is usurious. Smed- 
Icy v. Roberts, 2 Camp. 607- 

9. An agreement, that upon the advance of a sum of money by J5. 
to A,y Af shall assign to B. the lease of premises of greater value, 
with a power of redemption on re-payment of the money, and that 
in the mean time, B. shall grant A, an under-lease of the premises 
at a greater rent than the legal interest of the money, — A* insuring 
the premises, and paying the ground-rent and taxes, — is usurious ; 
and the assignment of the lease, executed under such agreement, 
is void. Doe ex dem. Telford v. Chambers, 4 Campbell, 1, 

10. An agreement by a defendant after judgment against him, that 
if the plaintiff will forbear the debt and costs, he will pay him the 
difference between the costs actually expended and those taxed, is 
not usurious, though the difference exceeds the legal interest on the 
sura for the time. Barnett v. Stone, 3 Esp. C. 209. 

1 1 . The acceptor of a bill, dated 4th Jw/y, and due 7th Septem- 
ber^ by taking a premium of 6d, in the pound from the indorse and 
holder for payment of the bill on the 20th August, before it was 
due, is not guilty of usury ; there being no loan or forbearance. 
Berkley v. Wahnsley, 5 Esp. C, 11.; S. C. 4 East, 55. 

12. An agreement for the purchase of stock, to be transferred at 
a future day, at a price below the then value, is not usurious ; since 
contingency in the thing purchased is incompatible with the idea 
of usury, to which it is essential that the principal be certain. Pike 
v, Ledwell and another, 5 Esp. C. 154. 

13. If one acting as a broker, get bills discounted by another 
person at legal interest, the transaction is not usurious, however 
large a commission he may himself receive. Therefore, wlierc the 
acceptors of a bill of exchange, tainted by usury, applied to the 
drawer to discount other bills for them, to enable them to take it up, 
and he agreed to get them discounted by another person receiving 
for himself 10^. per cent, beyond the legal interest, and bills were 
accordingly accepted by them, which he got discounted pursuant to 
the terms of tlie agreement, — it was held that these bills were valid 
in the liands of a bond fide indorsee, although the person who got 
them discounted was liable to a penalty for taking excessive com- 
mission. Dagnall y. Wylie, 2 Camp. 33. 

14. An agreement that London bankers “ should accept and pay 
bills, of exehangie drawn in the country for a commission of 5*?. per 
cent* being furnished with funds to pay the bills before they became 
due,” cannot be usurious, there being no contemplation of an ad- 
vance of money. But if upon such an agreement an advance of 
money were contemplated, it would be a question of fact whether 
the commission was a shift to obtain more than legal interest for the 
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forbearance, or a compensation for the trouble and expencJe incurred, 
in accepting and paying the bills of exchange. Masterman and others 
V. Cowrie, 3 Campbell, 488. 

J5. A. in consideration of a certain sum of money, conveys pre- 
mises to B . ; and, at the same time, an agreement was entered into 
between them, that A. shall re-purchase the same premises, within 
fifteen months, at a considerable advance upon the original purchase 
money ; and B, agrees to sell and re-convey at such advance : Held 
that, in point of law, such contract was not usurious, unless it were 
meant as a cover for a loan of money, which was a question of fact for 
the jury. Doe ex dem. Metcalf v. Brown and others, 1 Holt, 295. 

16. whether goods given in discounting a bill are a cloak for 
usury, is a question for the jury; and that tney are, is not of course 
from their having been charged high. Rich and another v. Topping, 
1 Esp. N. P. C. 177. 

17. Where two bills are discounted by an entire sum, exceeding 
legal interest, since it cannot be distinguished how much was paid 
on each, the defence of usury ctnnot be set up to an action upon 
one of them. Hattam v. Withers, 1 Esp. C. 259. 

18. Where money is lent by a cheque upon a banker, without a 
previous agreement to consider the cheque as cash, there is no loan 
or forbearance within the statute of usury, till cash is actually re- 
ceived for the cheque. Therefore in debt on 12 Ann. st. 2. c. 16. 
where the declaration stated, that the defendant forbore a sum of 
money from the 20th of Aprils and it appeared, that having previ- 
ously received at his residence in the country a bill to be discounted 
for a house in London y he, on the 20th, sent off a letter for them 
by the post, inclosing cash notes, or cheques, on London lyonkers, 
for the sum in question, which did not reach London till the 21st : 
this was held to be a fatal variance. Brooke q. t. v. Middleton, 
1 Camp. 145. 

19. In an action for usury, the forbearance was laid to have been 
from the 21st April, On that day, the borrower received from the 
defendant, as part of the sum lent, a cheque, which was void for 
want of a stamp. This the borrower the same day paid into his 
bankers, who immediately gave him credit for the amount, but who 
did not themselves receive payment of it till the following day : 
Held, that as to this sum there was no forbearance till the 22d, and 
that there was thus a fatal variance betwx'en the declaration and the 
evidence. Borrodaille q. t. v. Middleton, 2 Camp. 53. 

20. If A, for an usurious consideration give his promissory note 
to B, who transfers it to C, for a valuable consideration, without no- 
tice of the usury, and afterwards A, gives a bond to C. for the 
amount the bond is good. Cuthbert and another v. Haley, 3 Esp. C. 
22. ; S. C. 8 T. R. 390. 

21. A note given in lieu of another, tainted with usury, is good, 
unless given itself to cloak the original transaction. Turner v. Hulme, 
4 Esp. C. 11. 

22. Whether, if money be lent at usurious interest, a subsequent 
contract to repay the principal with legal interest be void, under 
12 Ann. c. 16. s. I. Barnes v. Headley, Wright v. Wlieeler, 1 Camp. 
157. 180. d. 165. n. 
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VENDOR AND PURCHASER OF REAL 
PROPERTY. 

Construction of i. If it is provided by conditions of sale, that any error or mis- 
e con ac . statement in the particular shall not vitiate the sale, but that an al- 
lowance shall be made for it in the purchase money, thi^ wiH be ex- 
tended only to any error or mis-statement, inserted through igno- 
rance or inadvertency, and the sale will still be vitiated by a mis- 
statement, introduced with a view to raise the apparent value of the 
premises. Duke of Norfolk v. Worthy, 1 Camp. 34*0. 

2. In the conditions of sale of the lease of a public house, it was 
described as “ a free public house:*" the lease contained a covenant, 
that the lessee and his assigns should take their beer from a particu- 
lar brewer : this lease was all read over by the auctioneer at the time 
of the sale, who said mistakenly, that it was a free public houscy and 
that the covenant about the beer had been decided to be bad. Held, 
that a purchaser who heard the lease read over, was not bound 
under these circumstances to complete the purchase, but was entitled 
to recover back the deposit. Jones v. Edney, 3 Campbell, 285. 

Auction. 3. Where there was a written agreement to sell and assign the 

unexpired term of eight years’ lease and good will” of a public house ; 
Held, that the purchaser could not refuse to perform the agreement, 
on the ground that when it was entered into, there were only seven 
years and seven months of the term unexpired. Belworth v. Hassell, 
4 Campbell, 140. 

4. The vendor of newly inclosed lands, undertakes to convey them 
to the vendee : Held, tl\at this was an undertaking to convey the 
legal estate ; and the vendor having only an eauitable interest pre- 
vious to the assignment by the commissioners, tlie vendee is entitled 
to recover his deposit. Cane v, Baldwin and others, 1 Starkie, 65. 

5. The premises intended to be conveyed by a deed of mortgage 
are described as the defendant’s undivided moiety, &c. ; the deed 
afterwards professes to convey ail the defendant’s estate, &c. in the 
premises. This conveys the moiety only, to which the defendant 
was entitled in his own right, and not one-third part of the same pre- 
mises in which he was interested as a co-trustee with the lessors 
of the plaintiff. Doe ex dem. Raikes and others v. Anderson, 
1 Starkie, 155. 

6. In an agreement for the sale of leasehold premises, to be paid 
for by instalments, is stipulated that in default of payments of the 
instalments at specified times, the former instalments shall be for- 
feited, and the vendor shall not be compellable to convey. The for- 
feiture enures to destroy every right which the vendee took under 
the agreement, but does not affect any right of possession which he 
had before. And no previous right being proved, semblcy the party, 
after forfeiture, is a mere tenant by sufferance, and it is sufficient for 
the owner, previous to an ejectment, to enter upon the premises, in- 
dicating his intention to take possession without making any formal 
demand of possession. Doe ex dem. Moore v. Lauder, Starkie, 
308. 

7* A, as the agent of B, the owner of a landed estate, enters into 
an agreement for the sale of it with C,, who appears to act on his 
own account, but in fact is the agent of Z)., and and C. bind 

them- 


Deposit. 
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themselves in a penalty for the performance of the agreement, where- 
upon C. pays A, part of the purchase money as a deposit: Held, 
that upon a breach of the conditions of sale on the part of the vendor, 
an action for money had and received lies at the suit of D. against 
B. to recover back the deposit, without proof of the money being paid 
over by A. to B. •Duke of Norfolk v. Worthy, 1 Camp. 337. 

8. Where leasehold premises are sold by auction, and the lease con- 
taining thq usual covenant to repair is produced and read to the 
bidders, if any of the buildings demised and described in the lease 
have been pulled down before the sale, the purchaser is not bound 
to complete the purchase, and may recover back his deposit, although 
the building pulled down be not described in the particulars of sale. 

Granger v. Worms, 4 Campbell, 83. 

9. Where several houses are purchased by the same person at an Entirety of 
auction, though in distinct lots, the contract is entire ; therefore the contract, 
whole purchase may be rescinded if the vendor fails in making out 

his title to any one. Chambers v. Griffiths and another, 1 Esp. 

N.P.C. 150. 

10. Where different lots are sold at an auction for different sums, 
the contracts are separate both in law and fact. And in a special 
action for refusing to adhere to the conditions of sale, the plaintiff 
cannot consolidate the two contracts. James and another v. Shore, 

1 Starkie, 426. 

11. A man is not obliged to accept a conveyance where the title 
is doubtful. Hartley v. Pekall, Peake, 131. 

12. A person bound to accept a conveyance may refuse one 
executed by procuration, since his proofs arc thereby multiplied. 

Coorc V. Callaway, 1 Esp. N. P. C. 115. 

1 3. If the vendor of property having no title at time of sale, ob- 
tains one before he is called upon to complete the purchase, it is 
sufficient. Thomson v. Miles, 1 Esp. N.P.C. 185. 

14. The vendor of an estate must be prepared without any notice Title-deeds, 
to produce the title-deeds at the appointed day ; unless a court of 

equity has enlarged the time. Berry v. Young, 2 Esp. C, 641. n. 

15. Though the vendee of property may have no right to the pos- 
session of title-deeds, he has to inspection, which the Vendor must pro- 
cure. Berry v. Young, 2 Esp, C. 641. n. 

1 6. Although it is usual for the solicitor of the vendor of an estate Conveyance, 
sold at a master’s office to procure the confirmation of the sale in the 

Court of Chancery, to the expence of which the vendee is liable, 
the vendee may, if he choose, employ his own solicitor to transact 
the business. Devon and others v. Fricker. 2 Stark, 170. 

17. If on a treaty for the purchase of an annuity to be secured on Miarepresent- 
an estate, the existing incumbrances are represented by the grantor 

as less than in reality they are, the purchaser, on discovering the 
misrepresentation, may recover against him the expcnces of preparing 
conveyances, and the interest of the money procured for the pur- 
chase. Richards v. Barton, 1 Esp. C, 268. 

18. Where a statute points out the particular manner in which a Canal com- 
canal company shall sell and convey lancfs, and enacts that every such pany. 
sale and conveyance shall be valid and effectual to all intents and 
purposes, this does not cure any defect in the title to lands so sold 

and conveyed by the company. Ward v. Scott, 3 Campbell, 284. 

19* The purchaser of an annuity by the Waterloo Bridge Com- Waterloo 
pany, which is described as well secured and payable out of the first Bridge Com- 
tolls received, and is not described as a redeemable annuity, cannot 

afterwards 
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afterwards object to the completion of the purchase on the ground 
of misdescription, provided the annuity has been granted in confor- 
mity with the act. Coverley v. Burrell, 2 Stark. 295. 

20. In suits against vendees of real property for not completing the 
purchase, the sale of the substantial parts of the premises only, and 
not of appurtenants or matters collateral thereto as well, need be 
stated. Thomson v. Miles, 1 Esp. N.P.C. 


VENDOR AND PURCHASER. 

1. If a broker deliver a bought and sold note which materially 
differ, there is no valid contract. Gumming v. Roebuck, 1 Holt, 
172. 

2. Where the broker makes a mistake in the contract, describing, 
in the bought and sold notes, goods to be sold by J. B. and C. which 
he believed to be the real name of the firm which employed him, 
which firm, in fact, from a recent alteration that the broker was not 
privy to, consisted of A. D, and E. only. Held, that the purchaser 
of the goods was not at liberty to avoid the contract on this account, 
after having treated the contract as subsisting upon a subsequent 
communication from the plaintiff, unless he could show that he was 
prejudiced, or had lost the benefit of a set-off. Mitclicll and others 
v. Lapage, 1 Holt, 253. 

3. Where a broker is authorized by one man to sell goods, and to 
buy such goods for another, an entry in his books of a sale of these 
goods from the one to the other, signed by him, is in general a binding 
contract between the parties. The bought and sold note, which is a 
copy of this entry, is not sent to the parties for their approbation, 
but to inform them of the terms of the contract. Heyrnan v. Neale, 
2 Camp. 337. 

4. The authority of the broker may be countermanded at any 
time before a memorauduni of the contract of sale is written and 
signed by him, pursuant to the statute of frauds, although Ive has 
previously entered into a verbal agreeiuontto sell the goods. Farmer 
V. Robinson, 2 Camp. 339. n. 

5. A contract is entered into for the sale of a ship and a quantity 
of iron kintlage for the sum of 1600/. ; but eventually a bill of sale is 
executed of the ship, together with all her stores, <Src. in the usual 
form. In an action of assumpsit on the sale of the ship and kintlage, 
for the non-delivery of the kintlage, the bill of sale is the only con- 
tract that can be considered as obligatory on the parties, and the 
plaintiff cannot recover. Lano v. Neale, 2 Stark. 105. 

6. The agent of the vendor of a picture, knowing that the vendor 
labours under a'delusion with respect to the picture, which materially 
influences his judgment, permits him to make the purchase without 
removing that delusion. The sale is void. Hill v. Gray, 1 Starkie, 
434. 

7. A deed by which a felon on the eve of his trial for a capital 
offence assigns his property to another, cannot be supported without 
proof of consideration. Shaw v. Bran, 1 Starkie, 319. 

8. In the sale of goods by sample, if the bulk does not accord with 
the sample, the purchaser is not bound to accept or pay for tlie goods 
on any terms ; although no fraud was intended on the part of the 
vendor, and allhough the custom may have been that, under such 

circumstances, 
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circumstances^ the bargain shall stand good, upon an allowance being 
made for the inferiority. Hilbert v. Shee, 1 Camp. 113. 

9. Where, upon a sale of goods, the seller poduces a sample, and 
represents that the bulk is of equal quality, if Uiere be a sale note 
which does not refer to the sample, this is not a sale by sample ; and 
if the goods turn out to be of inferior quality, the purclia&er’s re- 
medy is ^ an action on the case for a deceitful representation. 
Mayer v. Everth and another, 4 ('ampbell, 22. 

10. If there be a contract for the sale of goods by a particular 
ship on arrival, this means on the arrival of the goods which the ship 
is expected to bring, and if the ship arrives empty, without any de- 
fault on the part of the vendor, he is not liable to the purchaser for 
the non-delivery of the goods. Boyd v. Sift‘kin, 2 Camp. 326. 
Hawes v. Humble, 2 Camp. 327. n. 

11. If it is stated generally in a bought and sold note, that the goods 
are^ to be paid “ by bill,” evidence cannot be received to show 
that by ‘‘ bill” is meant an approved bill : and semble, that an ap- 
proved bill is a bill to which there is no reasonable objection, and 
that ought to be approved, 2 Camp. 532. 

12. If a ship is sold with all faults the seller is not liable to an ac- 
tion in respect of later defects which he knew of without disclosing 
at the time of the sale, unless he used some artifice to conceal them 
from the purchaser. Bagehole v. Walters, 3 Camp. 154*. 

13. Where, in a contract for the sale of sugar, tJierc is the follow- 
ing term ; free or board a foreign ship ;” the seller is not bound to 
deliver it into the hands of the purchaser, or to transfer it into his 
name in the books of the warehouse where it lies, but only to put 
it on board a foreign ship, which it is the duty of the purchaser to 
name. Wackerbarth v. Masson, 3 Campbell, 270. 

14*. Contract in London for the sale of tallow from a particular 
ship on arrival — to be taken from the king’s landing scale — if it 
should not arrive on or before a given day, the bargain to be void. 
The ship was wrecked olf the coast of Scotland^ but the cargo was 
saved, and might have been forwarded to the port of London by the 
given day; the vendors resold the tallow in Scotland; the purchas- 
ers did not offer them any indemnity if they would bring the tallow 
to London : Held, that under these circumstances the vendors were 
not answerable for the non-delivery of the tallow. Idle and others 
v. Thornton and others, 3 Campbell, 274. 

15. Where goods are sold by a written contract, which contains a 
description of their quality, without referring to any sample, if the 
goods do not correspond with that description, it is not material for 
the vendor to show that they correspond with a sample exhibited at 
the time of sale to the purchaser, who was well skilled in the com- 
modity, this not being a sale by sample, but by the description in 
the written contract. Tye v. Fynmore, 3 Campbell, 462. 

16. Although a ship be sold, “ to be taken with all faults,” the 
vendor cannot avail himself of tJmt stipulation, if he knew of secret 
defects in her, and used means to prevent the purchaser from discover- 
ing them, or made a fraudulent representation of her condition at the 
time of the sale. Schneider and another v. Heath, 3 Campbell, 506. 

17. If, before or at the time of sale, a specimen of the goods is 
exhibited to the buyer, there being a written contract which nearly 
describes the goods as of a particular denomination ; — this is not a 
sale by sample ; but there is an implied w arranty, that they shall be of 
a merchantable quality, of the denomination mentioned in the con- 
tract. Gardiner v. Gray, 4 Campbell, 144. 

18. Where 
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18. Where goods are ordered of a manufacturer in England to be 
exported to a foreign country, and the purchaser has no opportunity 
of seeing them before they are shipped, there is an implied tftider- 
taking on the part of the manufacturer, that they shall be of a mer- 
chantable quality. Laing and another v. Fidgeon and another 
4 Camp, 169. 

19. A stipulation in a contract for the sale of flax, that as soon 
as the seller knows the name of the vessel in which the flax will be 
shipped, he is to mention it to the buyer,” forms a condition prece- 
dent : and where the seller had advice of the name of the ship in 
London on the 12th of the^onth, and did not communicate it to the 
buyer who resided at Hull till the 20th, held that the condition was 
broken, and that the buyer was released from the contract, although 
he did not appear to have sustained any damage by the delay. Busk 
V. Spexxccu 4 Camp. 329. 

20. A contract for the sale of flax expected from Peter shug'gJiy 
contained a stipulation ‘‘ that the flax should be dispatched from Pe- 
tershufgh not later than 31 July, O. S., either for Htdl or London 
Held to be enough that, before the day specitied, the flax had been 
sent down from Petersburgh in lighters and put on board the ship at 
Cronstadt^ although she was not dispatched on her homeward voyage 
till after the day. Busk v. Spence, 4- Camp. 329. 

21. A vender of goods is bound by the contract, as stated in the 
note signed by him, and delivered by the broker who effected the 
sale to the vendor; although this note varies from the note delivered 
by the broker to the vendee. Rowe v. Osborne, 1 Starkie, 1 40. 

22. A. sells to B, a bowsprit, which at the time of sale appears to 
be perfectly sound, but which, after having been used some time, 
turns out to be rotten. In the absence of fraud, A. is entitled to re- 
cover from B, what the bowsprit was apparently worth at the time of 
delivery. Bluett v. Osborne and another, 1 Starkie, 384. 

23. B. agrees to purchase of a gun for the sum of forty-five 
guineas; but it is stipulated that A. shall take a gun of i?.’s, valued 
at thirty guineas in part payment. B, having refused to deliver his 
gun and complete the contract, A. is entitled to recover the sum of 
forty rfive guineas as the stipulated price. Forsyth and others v. 
Jervis, 1 Starkie, 439. 

24. Goods sold are described in the invoice as scarlet cuttings ; a 
warranty is to be inferred that the goods answered the known mer- 
cantile description of scarlet cuttings. Bridge v. Wain, 1 Starkie, 
504. 

25. Goods sold at three months’ credit, the vendor agreeing to take 
the vendee’s bill of exchange at three months’ date at the end of the 
flvst three months, if he wished for further time, unless the vendee 
give such a bill at the end of the first three months, the vendor may 
bring his action immediately. Nickson v. Jepson, 2 Starkie 227- 

26. The vendor of a ship represents her to have been built in 1816, 
although in fact she has been launched a year earlier, the vendee is 
entitled to recover damages for the deceit, altliough the ship was to 
be taken with all faults. Fletcher and another v. Bovvshcr and others, 
2 Starkie, 561. 

Delivery and 27. If separate articles are sold under one entire contract, payment 
vesting of pro- of the price of any one article vests in the purchaser the property in 
the whole. Wright v. Lawes, 4 Esp. C. 82. 

28. Goods sold remain at the risk of the seller, while any thing is 
to be done to them by him, to ascertain the amount of the price. 

llierefore 
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Therefore where 289.bales of skins (stated in the contract to contain 
five dozen in each bale)^ere sold at 4*/. 17^. a dozen ; and it was 
the duty of the seller to count over the skins to see how many each 
bale actually contained ; but before any numeration took place, the 
whole were consumed by fire ; held, that an action could not be main- 
tained against the purchaser for the value of the skins, and that the 
loss fell entirely upon the seller. Zagury v. Furnell, 1 Camp. 240. 

29. A warehouseman who, on receiving an order from the seller 
of malt to hbld it on account of the purchaser, gives a written ac- 
knowledgement that he so holds it, cannot set up as defence for not 
delivering it to the purchaser, that by the usage of trade the property 
in malt sold is not transferred till it is remeasured, and that be- 
fore the malt in question was remeasured, the seller became bank- 
rupt. Stonard v. Dunkin, 1 Camp. 34*4'. 

30. If goods are sold to be paid for in 30 days, and if not carried 
away at the end of that time, warehouse rent to be paid for them, 
the property in the goods vests absolutely in the purchaser, and they 
remain at his risk from the moment of the sale. Phillimore v. Barry, 

1 Camp. 513. 

31. As soon as goods are delivered to a carrier they are at the risk 
of the purchaser, although the carrier be paid by the vendor. King 
V. Meredith, 2 Camp. 639. 

32. A delivery of goods at a wharf is not sufficient to charge the 
purchaser, unless the seller procures them to be booked, or takes a 
receipt for them, or delivers them in such a manner, as to furnish 
a remedy over against the wharfinger. Brickman v. Levi, 3 Camp. 

414. 

33. The vendee of goods recovers their value in an action of trover 
against the captain of the vessel, to whom they have been delivered 
on the vendee’s account : he cannot afterwards, in an action brought 
by the vendor for the amount, contend that there has been no de- 
livery to him ; although the captain refused to deliver the goods at 
the instance of the vendor, and although the vendee has not had 
judgment in the action of trover. Groning and others v. Mendham, 

1 Starkic, 299. 

34. A vendee at Aberystimth gives an order for goods to the travel- Transit, 
ler of the plaintiff, who is a dealer in London ; nothing is said about the 

mode ol’ carriage : it is presumed to be that the goods are to be sent 
in the most usual and convenient way ; and therefore upon the deli- 
very of the goods to a carrier in London^ a cause of action lies in 
London, Copeland v. Lewis, 2 Starkie, 33. 

35. yf. by the direction of purchases coffee for B. wJiich is to 
be delivered at Le^^horn to order; the coffee is accordingly sent to 
Leghorn^ and is sold there by yl.’s agents and by his direction ; B» 
may maintain trover against A. for the conversion of the coffee, al- 
though the price has not been actually tendered to A. Payne v. 

Brander, 2 Starkie, 568. 

6. The vendor of goods sold on credit, cannot sue for the price Payment, 
until the time has expired, unless the goods were bought with 
the view of defrauding him. Scens, where he has only given a volun- 
tary promise of credit, making no part of the contract of sale. De 
Symons v. Minchwick, 1 Esp. C. 430. 

37. It is not an entire waiver of a condition to be paid for 
goods on delivery, that the vendor allowed the purchaser, to carry 
away part of the goods without being paid for them. Payne v. Shad- 
bolt, 1 Camp. 427. 


ess 
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38. One who has agreed for the sale of 100 isacks of flour, cannot, 
after delivery of part, recover for that part, defendant being wil- 
ling to receive and pay for the whole. Walker v. Dixon, 2 Starkie, 
281. 

39. Although the purchaser of goods neglects after notice, to carry 
them away, the seller has no right on that account to resell them. 
Greaves v. Ashlin, 3 Camp. 426. 

40. As soon as the purchaser of goods discovers that they do not 
answer the order given for them, he ought to return thenl to the ven- 
der, or send him notice to take them back ; and if he does neither, he 
cannot afterwards maintain an action on the ground of the article 
being quite unfit for the purposes for which he ordered it, Fisher v. 
Samuda, 1 Camp. 193. 

41. If goods in the city of London are sold by a broker, to be paid 
b^ a bill of exchange, the vendor has a right, within a reasonable time, 
if he is not satisfied with the sufficiency of the purchaser, to annul 
the contract. The vendor, however, must intimate his dissent, as 
soon as he has had an opportunity to enquire into the solvency of the 
purchaser. Five days considered too long a period for this purpose. 
Hodgson V. Davies, 2 Camp. 530. 

42. Where utensils to be used in trade have been contracted for 
and delivered at a stipulated price, it is a question for the jury, whe- 
ther the vendee, who complains that they are unfit for the purpose 
for which they were intended, has used them farther than was neces- 
sary, in order to give them a fair trial. And if he has not, the com- 
modity being bulky, and after a reasonable trial found to be unfit for 
such purpose, the vendor, upon notice given, is bound to take them 
away ; but if the vendee retain the utensils, without giving such no- 
tice, he is liable to pay for the value of the materials. Okell v. 
Smith and another, 1 Starkie, 107. 

43. It is a question for the jury, whether the vendee of goods 
which turn out to be of a quality inferior to that which was stipulated 
for, has in point of fair mercantile dealing, given a notice sufficiently 
early to the vendor of his intention to repudiate the contract. Rowe 
V. Osborne, 1 Starkie, 140. 

44. The vendee of a merchantable commodity warranted to be of 
the best quality, proceeds to use it from time to time till the whole 
has been consumed, when the value of the article can no longer he 
ascertained, having given no notice to the vendor during this time of 
any defect in the article, and having deprived the vendor of the 
means of proving the value of the article by proper tests, the vendee 
is not entitled to recover on the ground of any alleged defect in the 
article. Hopkins v. Appleby, 1 Starkie, 477. 

45. A> contracts to sell to B, 50 tons of hemp, to be shipped from 
Cronstadt or St* Petersburghy the ship's name to be declared as soon 
as known, and to arrive before the 31st of December. On the 5fh of 
September A. gives notice to B., that the hemp was shipped on 
board the Livdy\ on the ^h he sends a second notice, that if the 
quantity did not come by the Lively^ he would make it up from the 
cargo of another vessel. On the 29tli A. gives a third notice that twenty 
tons would come by the Lively^ and the rest by another ship. B- 
accepts the twenty tons, but refuses to receive any more ; Held that 
B. was bound to receive the remainder of the hemp, unless he could 
show, that he had sustained some special damage by A/s non-per- 
formance of the precise terms of the contract. Thornton and others 
V. Simpson and others, 1 Holt, 164. 

46. The owner of goods sends them to a wharf in the borough of 

- Soutlixvarfx. 
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Southvoarky where goods of the same sort are usually sold : the whar- 
finger, without any aut|(jjaity, sells them to a bond Jide purchaser, 
who duly pays for them, This is not a sale in market overt to change 
the properly, and trover lies for goods at the suit of the owner against 
the purchaser. Wilkinson v. King, 2 Camp. 335. 

47. A complaint having been made to a magistrate by the 
owner, that his horscf has been stolen by J5., an officer, although armed 
with a warrant against A*y is not justified under the statute 31 E. c. 12. 
s. 4. in taking the horse out of the possession of a bond fide purchaser 
from B, Joseph v. Adkins, 2 Starkie, 76. 


VENUE. 

As to the venue in a criminal information against an officer for a 
false return sent from abroad to the Navy-office, see Rex. v. Munton, 
J Esp. N. P. C. 63. 


VESTRY. 

1 . I’lie rector or vicar is not an integral part of the vestry ; there- 
fore, though absent, their resolutions are valid. Mawley v. Barbet 
and another, 2 Esp. C. 687. 

2. The resolutions of a former vestry may be rescinded by a sub- 
sequent one ; but they are binding until annulled. Mawley v. Barbet 
and another, 2 Esp. C. 687. 


WAGER. 

1. An action lies on a wager on a horse-race, if neither of the sums 
betted by the parties amounts to 10/., and the race itself is run for the 
sum of 50/. or upwards. M‘Allester v. Haden, 2 Camp. 438. 

2. An action may be maintained upon a wager of a rump and dozen, 
whether the defendant be older than the plaintiff. And when a dinner 
is ordered at a tavern by the authority of two persons, who have laid 
a wager of a rump and dozen, if the winner pays the bill, he may main- 
tain an action against the loser for money paid to recover the amount. 
Hussey v. Crickitt, R Camp. 168. 

3. An action cannot be maintained on a wager, on a point of law 
in which the parties have no interest. Henkin v. Gerss, 2 Camp, 
408. 

4. No action can be maintained upon a wager on a cock-fight. 
Squires v. Whisken, 3 Camp. 140. 

5. On a wager that will trot two horses sixteen miles in two 
successive hours, he may trot them in any manner he thinks proper. 
Robson V. Hall, Peake, 127. 

6- An action cannot be maintained to recover back money depo- 
sited with a stake-holder upon a wager, after the wager has been de- 
termined against the plaintiff. Brandon v. Hibbert, 4 Camp, 37. 

7. The party who lays a wager on the identity of a person with 
whom he has conversed, cannot set it aside on the ground that at the 
time when it was laid, the opposite party had received certain infor- 
mation that he was mistaken ; and it is too late for him, on discover- 
VoT.. V. T t ing 
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ing his to countermand the authority of the stake-holder, to 

over the money betted. Bland v. Co%^4? Camp, 157. 

8. Where money betted is paid into tho^emds of a banker, who 
gives a receipt to the persons betting as received of them^ the winner 
cannot recover on the common count on a wager, but must state 
that the money was so paid, and that the defendant refused to permit 
him to receive it. Robson v. Hall, Peake, 128. 


WARRANTY. 

1. Setting the names of artists opposite those of pictures in a cata-^ 
logue offered for sale, is not to be taken as a warranty, that they 
were painted by them. Jendevine v. Slade, 2 Esp. C. 572. 8edy 
quarcy unless the action was on the scienter y which is probable from 
page 573. 

2. If a man, not knowing the age of a horse, but having a written 
pedigree, which he received with him, sell him as a horse of the age 
stated in the pedigree, at the same time stating he knows nothing of 
him but what he has learnt from the pedigree, he is not liable to an 
action when it appears that the pedigree is false. Dunlop v. Waugh, 
Peake, 123. 

3. Where a customer who had bought a quantity of burgundy of 
excellent quality from a wine-merchant, some time after procured 
him to exchange a portion of it for wine of a different description : 
Held, that there was no implied warrant on the part of the customer 
as to the state of the wine at the time of the exchange ; and that, 
although it had then become quite sour, the wine-merchant had no 
remedy without proof, that the other knew its deteriorated condition 
and intended to practise a fraud. La Neuville and another v. Nourse 
and another, 3 Camp, 351. 

4. A temporary lameness, rendering a horse less fit for present ser- 
vice, is a breach of a warranty of soundness, Elton v. Brogden, 
4 Camp. 281.; S.C. 1 Starkie, 475. by the name of Elton v. Jordan, 

5. A horse labouring under a temporary injury, capable of being 
speedily cured, is not unsound within the meaning of a warranty of 
soundness. Garment v. Barrs, 2 Esp. C. 673. 

6. Roaring is not unsoundnees in a horse, unless it be shown to 
proceed from some disease or organic defec-t. Basset v, Collis, 
2 Camp. 523. 

7. Crib-biting is no such unsoundness in a horse as to entitle a 
purchaser who has bought under a general warranty to maintain an 
action for the breach of it upon this fault only. Broennenburh v. 
Haycock, 1 Holt, 630. 

8. If a warranty on the sale of a horse proves fklse, and the pur- 
chaser, instead of returning him immediately, keeps him until he grows 
worse, whether from physic or otherwise, he cannot, by afterwards 
offering to return him, rescind the contract, but must pay the price, 
and sue on the warranty. Curtis v. Hannay, 3 Esp. C. 82. 

9. In an action on the warranty of a horse, the plaintiff is not en- 
titled to recover for the expence of keeping the horse, unless, on dis- 
covering the unsoundness, he offered to return him to the defendant. 
Caswell V. Goare, 2 Camp. 82, 


WASTE. 
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WASTE. 

. 1. It is waste for an olitgoing tenant of garden-ground, to plough 
up strawberry -beds in full bearing, although when he entered he paid 
for them, on a valuation, to the person who occupied the premises be- 
fore him, and although it may have been usual for strawberry-beds to 
be appraised and paid for as between outgoing and incoming tenants. 
Watherell v* Howell, 1 Camp. 227* 

2- An action on the case in the nature of wast^, lies at the suit of 
a landlord against his tenant, for acts done by the latter while hold- 
ing over after the expiration of a notice to quit. Burchell v. Horns- 
by, 1 Camp. 360. 


WATCHMAN. 


A watchman is not justified in taking into custody for talking loud 
in passing along the street. Hardy v. Murphy and another, 1 Esp. 
C. 29^. 


WATERCOURSE. 

After twenty years’ uninterrupted enjoyment of a spring of water, 
an absolute right to it is gained by the occupier of the close in 
which it issues above ground ; and the owner of an adjoining close 
cannot lawfully cut a drain whereby the supply of water to the spring 
is diminished. Ralston v. Bensted, 1 Camp. 463. 


WAY. 

A right of way for agricultural purposes, is a limited and qualified 
right of way, and does not, necessarily, confer a right to use such 
way for general and universal purposes ; therefore, where A» 
claimed, and proved a right to carry corn and manure over the locus 
in quo : Held, that he had not therefore a general and unlimited 
right to carry lime, or the produce of a quarry, over the locus in quo 
at all times and for all purposes. Jackson v. Stacey, 1 Holt, 455. 


WEST INDIA DOCK COMPANY. 

A letter from the plaintiff’s attorney to the secretary of the fVest 
India Dock Company, claiming the delivery of some coffee, in the 
possession of the Company, at their Docks, adding, “ that he was in- 
structed to take legal measures, if it were not delivered forthwith,” 
is not a notice of action, within the meaning of the 39 Geo. 3. c. 69. 
B. 185. ;sthe act which incorporates the Company? Qjuccre^ if the 
notice of action should not be to the treasurer of the Company. 
Lewis v. Smith, 1 Holt, 27. 
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WH.<^RE1NGE1J. 

L Xlib liability of whai^ng^r, who undertakes to cojftvey gpode 
from his wharf to the* vessel, in his own xigliters, is similar to that 
of a caiTifer* Moving vV Todd and others, 1 Starkie, 72. : 

If a wliarfinger acce{)t goods from a hoy map, he is atiftwefftble 
to the owner for them. Wardeliw. MourilJyan, 2 Esp. C. 695. 

»’ A, deposits goods in the warehouse of J5., a wharfinger, for the 
purpose of sale by B.y who is paid lOl! per annum for warehouse rent, 
arid receives a commission on the sale; /X having issued the good^, 
which are afterwards burnt in the warehouse, and liaving received 
tnfe lament from the insurer, is liable to A,y for such money had and 
received to his use. A, deposits goods in the w arehouse of B., a 
whai*finger, and pays an . annual rent for part of a particular ware- 
l^ouse, removes the goods into another warehouse, wliere they are 
Ditrnt ; qurercy w liether B. is liable to A. for the amount ? Sidaways 
and another v. Todd and another, 2 Starkie, 400. 

4. A wharlinger, by inserting in liis receipts for goods, a notice 
that he will not be responsible for Joss by fire, may entirely discharge 
himself from such responsibility. Maving v. Todd and another, 
4 Camp. 223. ; S. C. 1 Starkie, 72. 


WINDOW. 

1. The uninterrupted enjoyment of lights for 20 years, or perhaps 
less, confers a possessory title. Cotterell v. Ciriffiths, 4 Esp, C. 71. 

2. If a building, after having been used for 20 years as a malt-r 
house, is converted into a dwelling-house, in its new slate it is entitled 
only to the same degree of light which was necessary to it in its former 
state, and the owner of the adjoining ground may lawfully erect a 
wall which prevents the admission of sufficient light for domestic pur- 
poses, if what is still admitted would be enough for the making of 
malt. Martin v. Goble, 1 Camp. 322. 

3. If an ancient window be raised and enlarged, the owner of the 
adjoining land cannot lawfully obstruct the passage of liglit and air 
to any part of the space occupied by the ancient Avindow , although a 
greater portion of light and air be admitted through the unobstructed 
part of the enlarged window, than was anciently enjo^^ed. Chandler 
y. Thompson, 3 Camp. 80. 

4. Semble, that no action lies for opening a Avindow looking into 
and destroying the privacy of a neighbour’s premises, unless under 
the prohibition of a custom. Cotterell v. GrifKths, 4 Esp. C. 69. 

5. Ap act which in any degree tends to deprive an ancient window 
of the quantity of light and air it is entitled to, is injurious. Cotterell 
V. Griffiths, 4 Esp. C. 69. 

6. If an ancient window has been completely shut up with brick 
and mortar above 20 years, it loses its privilege. Lawrence v, Obee, 

3 Camp. 514. 
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